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UNDER 

The  Code  of  Civil  Procedure. 

CHAPTER  XLIX. 

EJECTMENT. 


ARTICLE  I. — Nature  of  the  action  of  ejectment. 
ARTICLE  II.— Parties  to  the  action. 
ARTICLE  III. — Pleadings,  and  proceedings. 

ARTICLE  IV. — Proceedings,  where  the  action  is  brought  for  rent  in 
arrear. 

ARTICLE  I. 

NATURE   OF  THE  ACTIOlSr   OF  EJECTMENT. 
SECTION. 

1.  Origin  and  history. 

3.  For  what  tlie  action  lies. 

3.  What  title  necessary  to  maintain  action. 

4.  What  may  be  recovered  in  the  action. 

Sec.  1.  Origin  and  history. 

The  action  of  ejectment  is  a  fictitious  mode  of  legal 
proceeding,  by  which  titles  to  corporeal  hereditaments 
may  be  tried,  and  possession  obtained,  without  the  pro- 
cess of  a  real  action.  (Adams  on  Ejectment,  p.  1).  This 
definition  of  Mr.  Adams  was  made  at  a  time  when  there 
were  other  forms  of  actions  by  which  the  title  to  real 
property  might  be  finally  settled.  Although  such  actions, 
which  were  known  as  real  actions,  were  not  formally 
abolished  until  a  very  late  period,  yet,  long  before  the 
abolition  of  real  actions,  the  action  of  ejectment  became 
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the  only  proceeding  by  wliich  one  claiming  real  property, 
not  only  obtained  its  possession  but  in  fact  settled  the 
title.  The  action  was  originally  one  for  the  recovery  of 
damages  for  the  ouster,  and  it  was  then  practically  only 
a  personal  action  in  the  nature  of  trespass.  It  next  became 
a  mixed  action,  and  its  object  then  was  to  recover  possess- 
ion of  real  property,  and  also  damages  for  wrongs  sustain- 
ed by  the  ouster .  At  that  period  the  effect  of  the  action  was 
merely  to  settle  the  right  to  possession  of  the  premises, 
at  the  time  the  action  was  brought,  and  a  judgment  in  it 
was  not  a  bar  to  a  subsequent  action  by  either  party. 
(Adams  on  Ejectment,  p.  1;  5  Wait's  Pr.  3).  It  is  not 
necessary  here  to  give  the  methods  by  which  the  subse- 
quent alterations  in  the  nature  and  uses  of  the  action 
came  to  take  place;  they  will  be  found  related  in  the 
books  just  cited. 

By  the  statutes  of  this  State,  however,  the  object  of 
the  action  has  been  greatly  changed,  and  the  effect  of  the 
judgment  in  it,  has  been  very  largely  extended;  so  that 
now  it  is  practically  a  real  action,  which  tests  not  only 
the  right  to  possession,  but  the  title  under  which  the 
right  exists,  whether  in  fee,  ©r  for  life  or  for  years. 
{Cagger  v.  Lansing,  64  N.  Y.  417). 

A  judgment  in  the  action  practically  settles  the  rights 
of  the  parties,  not  only  to  possession,  but  to  the  owner- 
ship of  the'land.  The  common  law  name  of  the  action 
was  abolished  by  the  Code  of  Procedure,  but  it  was  pro- 
posed by  the  commissioners  who  reported  the  Code  of 
Civil  Procedure  to  restore  the  name  and  call  the  action 
by  the  old  name  of  an  action  of  ejectment,  as  had  been 
done  before  the  Code  of  Procedure ;  but  that  step  vras 
not  taken;  and  the  action  is  now  known  in  the  Code  of 
Civil  Procedure  as  an  action  to  recover  real  property. 
It  is  a  civil  action,  with  all  the  incidents  which  belong 
to  actions  under  the  code  ;  and  all  the  proceedings  in  it, 
except  so  far  as  they  are  particulaly  regulated  by  article 
I,  of  title  I,  of  chapter  XIV,  of  the  Code  of  Civil  Pro- 
cedure, are  still  controlled  by  the  provisions  of  the  Code,  ■ 
respecting  civil  actions. 

The  courts  which  have  jurisdiction  of  the  action  are 
the  supreme  court  (Vol.  I,  p.  41),  and  the  superior  city 
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courts  witliin  their  respective  Jurisdictions  (Id  43).  The 
rules  respec  ing  the  place  of  trial  of  the  action  of  eject- 
ment will  be  found  in  volume  II  of  this  book  at  page  110. 

Sec.  2-  For  vrhat  the  action  lies. 

At  common  lav?  the  action  of  ejectment  would  not  lie 
for  anything  whereof  an  entry  could  not  be  made,  or 
whereof  the  sheriff  could  not  deliver  possession ;  or  in 
other  words,  it  was  only  maintainable  for  corporeal  here- 
ditaments. Thus  it  would  not  lie  for  a  rent,  an  advow- 
son,  a  common  in  gross,  or  any  other  thing  which  passed 
only  by  grant.  (Adams  on  ejectment,  p.  16).  The  rule 
in  this  regard  has  not  been  changed,  and  it  is  still  held, 
that  the  action  will  li  ^  only  for  something  tangible,  of 
which  possession  may  be  delivered  by  the  sheriff  to  the 
plaintiff.  [C/iild  v.  C/iappell,  9  IST.  Y.  246).  If  the 
property  sought  to  be  recovered,  is  in  itself  capable  of 
physical  possession,  the  action  pf  ejectment  will  lie  for 
it,  although  at  the  time  for  the  trial,  the  property  is  so 
isolated  that  the  sheriff  could  not  get  to  it  to  deliver 
possession.  {Woodhull  v.  Rosenthal,  61  N.  Y.  382). 
It  may  be  maintained  to  recover  land  under  water  (C.  & 
St.  Lawrence  R.  R.  Co.  v.  Valentine,  19  Barb.  484); 
and  for  made  land,  at  a  place  which  was  naturally  below 
high-water  mark  {People  v.  Mauran,  5  Denio,  389);  and 
it  will  also  lie  for  land  covered  by  a  mill-dam  {Reals  v. 
Stewart,  6  Lans.  408).  The  action  may  be  maintained 
by  the  owner  of  lands  which  are  subject  to  the  easement 
of  a  highway,  against  one  who  has  appropriated  the  high- 
way. {Mz  V.  Baily,  20  Barb.  32).  The  running  of 
.trains  over  the  highway  is  such  an  appropriation  of  it  as 
will  authorize  the  owner  of  the  fee  to  bring  the  action  of 
ejectment  against  the  railroad  company.  {Oas  LigJit  Co. 
of  Syracuse  Y.  R.,  W.  &  0.  R.  R.  Co.,  11  Civ.  Pro.  R. 
239  ;  Carpenters.  0.  <&  S.  R.  R.  Co.,  24  N.  Y.  656).  The 
owner  of  land  which  has  been  unlawfully  taken  for  a 
highway  by  a  municipal  corporation  under  a  claim  of 
right  against  him,  may  maintain  ejectment  to  recover  it. 
(Strong  v.  City  of  Brooklyn,  68  N.  Y.  1).  An  action  in 
the  name  of  the  people  may  be  maintained  for  any  real 
property  which  has  vested  in  the  people  of  the  state  by 
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escheat,  or  by  conviction  or  outlawry  for  treason.  It  is 
the  duty  of  the  attorney-general  to  bring  such  an  action 
in  every  proper  case.  (Co.  Civ.  Proc.  §  1977).  The  pro- 
ceedings in  such  action  and  the  preliminary  steps  to  be 
taken  by  the  attorney-general  before  bringing  it,  are 
regulated  by  section  nineteen  hundred  and  seventy-eight 
of  the  Code  of  Civil  Procedure,  and  the  four  subsequent 
sections;  but  the  action  is  one  which  is  so  seldom  brought 
that  it  is  not  necessary  to  quote  those  sections  in  this 
book. 

It  was  held  by  the  superior  city  court  of  the  city  of 
of  'New  York  that  an  action  of  ejectment  will  lie  for  land 
of  the  plaintiff  occupied  by  an  over-hanging  wall  of  the 
defendant  {Sherry  v.  FrecMng,  4  Duer,  452);  but  this 
case  was  overruled  by  Aiken  v.  Benedict,  (39  Barb.  400)^ 
which  held  that  an  action  of  ejection  would  not  lie  for 
land  over  which  the  gutter  of  the  defendant  extended, 
and  that  the  remedy  in  such  case  was  an  action  for 
damages  for  the  nuisance.  The  same  thing  was  held  in 
Yrooman  v.  Jaclison,  (6  Hun,  326;  Hoffman  v.  Arm- 
strong, 48  N.  Y.  201,  203);  and  the  same  rule  was  laid 
down  by  the  general  term  of  the  tifth  department  in  the 
case  of  Leprell  v.  Kleinsehmidt,  (17  N.  Y.  S.  Rep.  231); 
but  upon  appeal  to  the  court  of  appeals  that  court  declined 
to  decide  the  question.  (S.  C.  112,  IST.  Y.  364).  It  is 
well  settled  that  the  action  will  not  lie  for  an  easement, 
as  a  right  of  way  {Redfield  v.  U.  &  S.  H.  H.  Co.,  25  Barb. 
54;  Union  Canal  Co.  v.  Young,  1  Whar.  410);  nor  a 
right  to  use  a  wharf  or  pier  {Child  v.  Chappell,  9  N.  Y. 
246;  Mayor,  etc.  v.  North  Shore  JS.  I.  Ferry  Co.,  55 
How.  Pr.  154);  nor  for  the  right  to  flood  land  (  Wilklow  v. 
Lane,  37  Barb.  244);  nor  for  anything  merely  lying 
in  grant  and  not  capable  of  being  delivered  by  execution. 
{Northern  Turnpike  Co.  v.  Smith,  15  Barb.  355).  In 
Jackson  v.  Buel,  (9  John.  298)  where  a  grantor  had 
reserved  to  himself  and  assigns  the  right  and  privilege  of 
erecting  a  mill  at  a  place  particularly  described  in  the 
deed,  and  to  occupy  and  possess  the  premises;  it  was 
held  that  the  action  of  ejectment  would  lie  for  the 
premises  so  reserved;  but  in  the  later  case  of  Jackson  v. 
May,  (16  John.  184)  the  court  held  that  an  action  would 
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not  lie  upon  the  grant  of  a  privilege  to  erect  a  building 
upon  lands,  unless  the  place  where  it  was  to  be  erected, 
or  che  quantity  of  ground  which  was  to  be  occupied  was 
especially  stated,  or  unless  there  had  been  an  actual 
entry  and  location  under  the  grant.  Ejectment  will  not 
lie  for  the  land  covered  by  a  party- wall.  {Brondage  v. 
Warner,  2  Hill,  145).  In  Hogers  v.  SinsTieimer,  (50  N. 
Y.  646)  the  court  of  appeals  having  this  question  before 
them,  declined  to  pass  upon  it. 

Sec.  3.  What  title  necessary  to  maintain  action. 

It  is  well  settled  that  the  plaintiff  can  only  recover  in 
ejectment  upon  the  strength  of  his  own  title  {Roberts  v. 
Baumgarten,  110  N.  Y.  380),  and  that  he  can  never  take 
anything  in  his  action  by  reason  only  of  defects  in  the 
title  of  the  defendant.  ( Wallace  v.  Swinton,  64  N.  Y. 
188).  If  the  plaintiff  has  no  title  to  the  premises  or  right 
to  possession  of  them,  it  is  not  important  by  what  right 
the  defendant  is  in  possession.  {Sweet  y.  B.,  N.  T.  &  P. 
Ry.  Co.,  79  N".  Y.  293).  By  the  revised  statutes  (2  Rev. 
Stat.  SOB,  §  8)  it  was  enacted  that  no  person  could  recover 
in  ejectment,  unless  he  had  at  the  time  of  commencing  the 
action  a  valid  and  subsisting  interest  in  the  premises 
claimed,  and  a  right  to  recover  the  same,  and  to  recover  the 
possession  thereof,  or  of  some  share,  interest  or  portion 
thereof,  to  be  proved  or  established  on  the  trial. 

This  provision  of  the  revised  statutes  has  been  re- 
pealed ;  but  it  is  believed  that  the  statement  therein 
contained  of  the  interest  which  the  plaintiff  must  have 
to  entitle  him  to  maintain  the  action,  still  represents  the 
law  upon  this  subject ;  for  the  provisions  of  the  revised 
statutes  was  merely  a  statement  of  the  rule  as  it  existed 
at  common  law.  (Adams  on  Ejectment,  p.  32,  33).  Be- 
fore the  revised  statutes,  as  now,  it  was  held  that  to 
enable  the  plaintiff  to  recover  he  must  have  an  immediate 
right  of  entry  and  possession  of  the  premises  for  which 
the  action  was  brought.  (Adams  \  on  Ejectment,  33  ; 
Hunter  V.  Trustees  of  Sandy  Hilt,  6  Hill,  407;  Pierce 
y.  Tuttle,  53  Barb.  155).  It  must  appear  that  the  plain- 
tiff has  the  legal  title  (Adams  on  Ejectment,  32),  or  that 
he  had  a  prior  actual  possession,     {Bartow  v.  Draper, 
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5  Duer,  130  ;  People  v.  yan  Rensselaer,  9  K  Y.  291, 
319).  The  action  cannot  be  ma,intained  upon  a  mere 
equitable  right  {Peck  v.  Newton,  46  Barb.  173 ;  Risley 
V.  Rice,  40  Hun,  585) ;  but  where  the  equitable  owner 
has  the  right  of  immediate  possession,  he  may  maintain 
an  action  against  a  stranger  who  wrongfully  enters  upon 
the  land.  {Murphy  v.  Loomis,  26  Hun,  659).  In  every 
case  where  neither  party  has  a  legal  title  to  the  premises, 
a  person  showing  the  prior  possession  is  entitled  to  hold 
it  against  an  intruder.  {Hunter  v.  Starin,  26  Hun,  529). 
In  every  case,  as  against  a  stranger,  actual  possession  of 
the  premises  is  prima  facie  evidence  of  a  title  in  fee ; 
and  as  against  such  a  person  it  will  always  entitle  the 
plaintiff  to  recover  in  ejectment  {Hill  v.  Draper,  10  Barb. 
454),  but  constructive  possession  of  wild  lands  is  not  such 
possession  as  will  permit  the  plaintiff  to  recover. 
{TTwmpson  v.  BurTians,  61  N.  Y.  52).  Although  the 
plaintiff  cannot  maintain  an  action  of  ejectment  simply 
upon  his  equitable  title,  yet  he  may  in  such  an  action 
attack  a  deed  under  which  the  defendant  claims  title, 
both  upon  legal  grounds,  and  upon  such  as  were  before 
the  code,  of  purely  equitable  cognizance.  {Phillips  v. 
Gorham,  17  N.  Y.  270 ;  Sheehan  v.  Hamilton,  4  Abb. 
Ct.  App.  Dec.  211).  The  owner  of  a  legal  title  may 
maintain  ejectment  against  the  vendee  in  possession 
under  a  contract  of  sale  {Risley  v.  Rice,  40  Hun,  585), 
unless  the  vendee  was  entitled  to  possession  by  the  ex- 
press provisions  of  the  contract ;  and  in  that  case  the 
vendor  may  bring  his  ejectment  to  recover  possession  of 
the  premises,  if  the  purchaser  is  in  default.  (Sedg.  & 
"Wait,  on  Title  to  Land,  §  394). 

A  mortgagee  or  his  assignee  or  other  representative, 
cannot  maintain  such  an  action,  to  recover  the  mortgaged 
premises.  (Co.  Civ.  Proc.  §  1498).  One  who  claims 
under  a  deed  intended  only  as  security,  although  it  is 
absolute  in  form,  cannot  maintain  ejectment  for  the 
premises  described  in  the  deed.  {Berdell  v.  Berdell,  33 
Hun,  535 ;  Carr  v.  Carr,  52  N.  Y.  251).  A  conditional 
title  in  the  plaintiff  is  sufficient  to  entitle  him  to  main- 
tain ejectment,  until  the  condition  is  broken.  {Olmsted 
V.  Harvey,  1  Barb.  102 ;  Candee  v.  Burlce,  1  Hun,  546). 
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Where  land  has  been  granted  upon  condition,  the  grantor 
may  bring  ejectment  for  breach  of  the  condition,  without 
re-entry  or  notice.  {Plumb  v.  Tubhs,  41  N".  Y.  442).  An 
action  of  ejectment  cannot  be  maintained  in  any  case 
where  the  action  of  dower  may  be  maintained,  as  pre- 
scribed in  article  III  of  title  I  of  chapter  XIY  of  the 
Code  of  Civil  Procedure.     (Co.  Civ.  Proc.  §  1499). 

Section  4.  What  maybe  recovered  in  the  action. 

As  already  has  sufficiently  appeared,  any  real  estate  of 
which  the  sheriff  can  deliver  actual  possession  may  be 
recovered  in  the  action  of  ejectment.  If  the  plaintiff's 
title  is  subject  to  an  easement,  he  can  only  have  judg- 
ment for  the  lands  subject  to  the  easement.  {Rogers  v. 
Sinsheimer,  50  N.  Y.  646).  The  Code  requires  that  the 
estate  of  the  plaintiff  must  be  specified  in  any  verdict, 
report,  or  decision  in  his  favor;  and  it  must  be  stated 
whether  the  estate  is  in  fee,  or  for  life,  or  for  a  term  of 
years,  stating  for  whose  life  it  is,  and  specifying  the 
duration  of  the  term,  if  the  estate  is  less  than  a  fee.  (Co. 
Civ.  Proc.  §  1519). 

If  the  right  or  title  of  the  plaintiff,  in  an  action  of 
ejectment,  expires  after  the  commencement  of  the  action, 
but  before  the  trial,  and  he  would  have  been  entitled  to 
recover,  but  for  the  expiration,  the  verdict,  report,  or 
decision  must  be  rendered  according  to  the  fact;  and  the 
plaintiff  is  entitled  to  judgment  for  his  damages  for  the 
withholding  of  the  property,  to  the  time  when  his  right 
or  title  so  expired.     (Co.  Civ.  Proc.  §  1520). 

In  an  action  to  recover  real  property,  or  the  possession 
thereof,  the  plaintiff  may  demand  in  his  complaint,  and 
in  a  proper  case  recover,  damages  for  withholding  the 
property.     (Co.  Civ.  Proc.  §  1496). 

Those  damages  include  the  rents  and  profits  or  the 
value  of  the  use  and  occupation  of  the  property,  where 
either  can  legally  be  recovered  by  the  plaintiff.  (Co. 
Civ.  Proc.  §  1497). 

Formerly  it  was  held  that  the  value  of  the  rents  and 
profits  was  not  a  part  of  the  damages  for  withholding 
the  property  {Lamed  v.  Hudson,  57  N.  Y.  151);  but  now 
by  express  provision  of  statute  the  rents  and  profits,  or 
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the  value  of  the  use  and  occupation  are  made  a  part  of 
the  damages  which  may  be  recovered  for  withholding 
the  premises.     {DeLisle  v.  Hunt^  36  Hun,  620). 

In  an  action  of  ejectment,  the  plaintiff,  where  he  re- 
covers judgment  for  the  property,  or  possession  of  the 
property,  is  entitled  to  recover,  as  damages,  the  rents 
and  profits,  or  the  value  of  the  use  and  occupation,  of 
the  real  property  recovered,  for  a  term  not  exceeding  six 
years;  but  the  damages  shall  not  include  the  value  of 
the  use  of  any  improvements  made  by  the  defendant,  or 
those  under  whom  he  claims.  Where  permanent  im- 
provements have  been  made,  in  good  faith,  by  the  de- 
fendant, or  those  under  whom  he  claims,  while  holding, 
under  color  of  title,  adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  defendant,  in  rediiction 
of  the  damages  of  the  plaintiff,  but  not  beyond  the 
amount  of  those  damages.     (Co.  Civ.  Proc.  §  1531). 

In  calculating  the  mesne  profits,  the  defendant  is  en- 
titled to  have  the  value  of  the  permanent  improvements 
which  he  has  made  upon  the  premises  set  off  against 
anything  which  he  may  have  received  (Wallace  v.  Ber- 
dell,  101  N.  Y.  13,  15);  but  such  an  allowance  will  be 
made  to  the  defendant  only  where  it  appears  that  he  was 
a  bona  fide  occupant  of  the  premises  without  knowledge 
of  the  plaintiff's  right;  and  he  cannot  be  allowed  them, 
if  he  had  acted  in  bad  faith,  or  with  the  knowledge  of 
the  actual  right  of  the  owner.  ( Wood  v.  Wood,  83  N. 
Y.  575). 

What  damages  may  be  recovered  in  the  action,  and 
what  allegations  are  necessary  to  entitle  the  plaintiff  to 
damages  will  be  found  further  discussed  in  volume  I, 
page  319. 

ARTICLE  II. 

PARTIES  TO  THE  ACTION. 

SECTION. 

1.  Who  may  be  plaintiffs. 

2.  Who  may  he  joined  as  defendants. 

3.  Change  of  parties. 

Sec.  1.  Who  may  be  plaintiffs- 

This  subject  will  be  found  sufficiently  discussed  in 
volume  I,  at  pages  125  and  126.     Since  that  volume  was 
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published,  it  has  been  decided  that  where  the  plaintiff 
is  a  lunatic,  an  action  of  ejectment  in  which  no  equitable 
relief  is  demanded  might  properly  be  brought  in  his 
name,  although  a  committee  of  his  person  or  estate  had 
been  appointed.  {SJcinner  v.  Tibditts,  13  Civ.  Pro.  R. 
370)  It  was  stated  in  the  opinion  in  that  case  that  the 
committee  could  not  maintain  the  action  ;  but  that  hold- 
ing was  not  necessary  to  the  decision  of  the  case  ;  and  it 
is  still  believed  that  section  twenty-three  hundred 
and  forty  of  the  Code  of  Civil  Procedure  is  broad  enough 
to  authorize  the  committee  to  bring  the  action  of  ejectment 
for  lands  of  which  his  ward  was  siezed  at  the  time  of  his 
appointment.  In  actions  to  enforce  an  escheat  or  to 
recover  land  forfeited  by  treason,  the  people  are  the 
proper  parties  plaintiff.  (Co.  Civ.  Proc.  §  1977).  Where 
the  action  is  brought  by  a  grantee  in  the  name  of  his 
grantor,  the  jilaintifl  must  stand  on  the  title  of  his 
grantor  ;  and  if  that  title  is  not  valid  the  action  cannot 
be  maintained.  {Chamberlain  v.  Taylor,  105  N.  Y. 
185).  A  receiver  in  supplementary  proceedings  has  the 
legal  title  to  the  property  of  the  judgment  debtor  (Co. 
Civ.  Proc.  §  2465);  and  he  may  properly  bring  an  action 
■of  ejectment  to  recover  land,  the  title  to  which  was  in 
the  judgment  debtor  at  the  time  of  his  appointment. 
{Wing  V.  Disse,  15 Hun,  190  ;  Sayles  v.  Naylor,  5  N.  T. 
S.  Rep.  816).  A  trustee  who  is  entitled  to  the  posses- 
sion of  land,  may  recover  it  from  his  beneficiary  by  an 
action  of  ejectment  against  him.  {Matter  of  Brewer,  43 
Hun,  597). 

Sec.  2.  Whomay  be  joined  as  defendants. 

The  statutory  rules  upon  this  subject  are  found  in 
volume  I,  at  page  126  and  127,  where  the  sections  of  the 
Code  are  quoted;  and  it  is  not  necessary  to  restate  them 
here. 

Whenever  anyone  enters  upon  and  takes  permanent 
possession  of  the  lands  of  another,  claiming  title  thereto, 
whether  the  controversy  arises  over  a  disputed  boundary 
or  otherwise,  that  is  an  unlawful  entry  and  ouster,  and 
such  a  person  is  a  proper  defendant  in  an  action  of  eject- 
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ment.  {Lepprell  v.  KleinscTimidt,  112  N.  Y.  364). 
Where  infants  were  made  defendants  because  they  had 
inherited  the  title  of  their  father,  and  it  appeared  upon 
the  trial  that  they  disclaimed  any  right  in  the  land,  it 
was  held  that  it  was  proper  to  dismiss  the  complaint  as 
against  them.  {Sis son  v.  Cummings,  106  N.  Y.  56).  The 
occupant  must,  in  all  cases,  be  made  a  party  defendant, 
as  we  have  seen;  but  the  only  effect  of  not  joining  other 
parties  as  defendants,  is  simply  to  leave  the  questions 
raised  in  the  action  open  to  controversy  as  against  them, 
in  case  they  subsequently  assert  title,  or  adverse  rights. 
{Bradt  v.  Church,  110  N.  Y.  537).  Section  fifteen  hund- 
red and  three  of  the  Code  does  not  make  it  necessary  to 
join  as  defendants  parties  who  are  not  occupants  (Id.); 
but  the  court  may,  in  its  discretion,  direct  such  persons 
to  be  brought  in  under  section  four  hundred  and  fifty- 
two  of  the  Code  of  Civil  Procedure. 

Sec.  3.  Change  of  parties. 

The  rules  for  the  substitution  on  the  death  of  parties 
plaintiff  or  defendant,  are  found  in  volume  I  at  page  671 
et  seq. 

Where  there  are  two  or  more  defendants,  and  it  is 
alleged,  in  the  answer  of  either  of  them,  that  he  occupies 
in  severalty,  or  that  he  and  one  or  more  of  his  co-defend- 
ants occupy  jointly,  one  or  more  distinct  parcels,  and 
that  one  or  more  other  defendants  possess  other  parcels, 
in  severalty  or  jointly,  the  court  may,  in  its  discretion, 
upon  the  application  of  the  plaintiff,  and  upon  such  terms 
as  justice  requires,  direct  that  the  action  be  divided  into 
as  many  actions  as  are  necessary.  If  the  action  is  not  so 
divided,  and  it  appears,  upon  the  trial,  that  the  allega- 
tion is  true,  the  plaintiff  must,  before  the  evidence  is 
closed,  elect  against  which  defendant  or  defendants  he 
will  proceed;  and  a  judgment  dismissing  the  complaint 
must  thereupon  be  rendered,  in  favor  of  the  other  defend- 
ants.    (Co.  Civ.  Proc.  §■  1516). 

It  is  stated  that  the  object  of  this  section  was  to  afford 
the  same  power  to  sever  the  action  as  on  demurrer  in 
other  cases.     (Throop's  note  to  §  1516). 

The  last  section  does  not  apply  to  a  case,  where  two  or 
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more  defendants  occupy  different  apartments  in  a  build- 
ing. In  snch  a  case,  in  an  action  to  recover  the  building 
and  its  curtilage,  the  plaintiff  is  entitled  to  judgment 
Jointly  against  all  the  defendants  who  are  liable  to  him. 
(Co.  Civ.  Proc.  §  1517). 

The  rule  laid  down  by  this  section  was  the  same  as 
that  established  in  Pearce  v.  Ferris.     (10  'S.  Y.  280). 

Section  fifteen  hundred  and  sixteen  of  the  Code  does 
not  apply  to  a  case,  where  one  or  more  defendants, 
answering  as  therein  prescribed,  hold  under  another  de- 
fendant, and  the  plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former. 
In  such  a  case,  the  proceedings  against  the  defendant  so 
answering  must  be  stayed  until  final  judgment ;  and  if 
the  plaintiff  recovers  final  judgment  against  the  defend- 
ant, under  whom  they  hold,  the  judgment  operates  as  a 
transfer  to  the  plaintiff  of  that  defendant's  right,  title, 
and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court.  (Co. 
Civ.  Proc.  §  1518). 

ARTICLE  III. 

PLEADINGS  AND  PEOCEEDINGS. 

SECTION. 

1.  The  plaintiff's  pleadings. 

2.  The  defendant's  pleadings. 

3.  Proceedings  in  the  action. 

4.  Effect  of  the  judgment. 

Sec.  1.    The  plaintiff's  pleadings. 

It  is  necessary  in  these  cases  to  file  a  notice  of  the 
pendancy  of  the  action.  (Vol.  1,  p.  183).  The  com- 
plaint should  also  be  filed  at  the  same  time. 

The  complaint  must  describe  the  property  claimed 
■with  common  certainty,  by  setting.forth  the  name  of  the 
township  or  tract,  and  the  number  of  the  lot,  if  there  is 
any,  or  in  some  other  appropriate  manner;  so  that,  from 
the  description,  possession  of  the  property  claimed  may 
be  delivered,  where  the  plaintiff  is  entitled  thereto.  (Co. 
Civ.  Proc.  §  1511). 

As  to  the  other  requirements  of  the  complaint,  see 
volume  1,  p.  31.     It  is  not  sufficient  for  the  plaintiff  to 
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allege  that  he  is  entitled  to  the  possession  of  the  lands, 
but  he  must  state  the  character  of  his  estate,  as  in  fee,  or 
for  life,  or  for  years.  {Austin  v.  ScMuyter,  7  Hun,  275). 
It  is  not  necessary  that  the  estate  of  the  plaintiff 
should  be  precisely  or  accurately  stated.  An  allegation 
that  the  plaintiff  was  the  owner  in  fee  will  warrant  a 
recovery  as  a  mortgagee  in  possession.  {CTiapman  v. 
D.,  L.  &  W.  R.  It.  Co.,  3  Lans.  261).  If  an  undivided 
interest  is  claimed,  it  is  necessary  that  the  plaintiff 
should  state  precisely  what  it  is.  Where  it  was  stated 
in  the  complaint  that  the  plaintiff  claimed  an  undivided 
five-eighths  and  the  interest  shown  was  but  an  undivided 
three-eighths  in  two  plaintiffs,  it  was  held  that  without 
an  amendment  that  fact  would  be  fatal  to  the  action. 
{Coolc  V.  Wardens  of  St.  PauVs  G7i.,  5  Hun,  293).  So 
where  the  plaintiff  claims  the  entire  premises,  he  cannot, 
without  amending  his  com j)laint,  have  judgment  for  an 
undivided  interest  as  tenant  in  common  {Smith  v.  Long, 
12  Abb.  ]Sr.  C,  113);  but  a  detect  in  the  statement  of  the 
interest  of  the  plaintiff  is  amendable  either  before  or 
after  verdict.  {OooJcy.  Wardens  of  St.  PauV s  CJi.,  5 
Hun,  293  ;  Smitli  v.  Long  supra).  Where  an  action  was 
brought  by  one  joint  tenant  or  tenant  in  common  against 
another,  it  is  provided  by  the  code  that  an  actual  ouster 
must  be  shown.  (Co.  Civ.  Proc.  §  1515);  and  such  an  ous- 
ter must  be  alleged  in  the  complaint.  Where  the  action 
was  brought  by  a  grantor  against  a  grantee  for  a  condi- 
tion broken,  the  facts  showing  the  breach  of  the  condi- 
tion must  be  alleged.  {Mayor,  etc.,  v.  Smith,  64  How. 
Pr.,  89).  If  the  plaintiff  desires  to  recover  the  rents  and 
profits,  he  must  allege  that  the  defendant  has  received 
them,  and  state  the  amount  of  them,  and  demand  them. 
(Co.  Civ.  Proc.  §  1496  ;  Livingston  v.  Tanner,  12  Barb., 
481 ;  Seaton  v.  Davis,  1  T.  &  C.  91).  If  any  other 
damages  are  sought  to  be  recovered  in  the  action,  the 
complaint  must  contain  the  necessary  allegations  to 
show  the  right  to  them.  A  claim  for  damages  should  be 
stated  in  a  separate  count  {Seaton  v.  Davis,  1.  T.  &  C. 
91) ;  but  the  objection  that  it  is  not  so  stated,  can  only 
be  taken  by  demurrer.  (Vol.  I,  p.  378).  If  a  counter- 
claim is  set  up  by  the  defendant,  the  necessity  of  a  reply 
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is  governed  by  the  rule  in  other  civil  actions,  which  will 
be  found  at  volume  I,  pages  371  et  seq. 

Sec,  3.  The  defendant's  pleadings. 

A  demurrer  lies  for  a  defect  in  the  complaint  in  this 
action,  as  in  other  actions.  (Vol.  I,  p.  375,  et  seq). 
Under  a  general  denial,  the  defendant  may  disprove  any- 
thing which  it  is  necessary  for  the  plain  tiflf  to  prove,  to 
entitle  him  to  maintain  the  action.  (Vol.  I,  p.  353). 
Within  this  rule  it  was  held  that  under  a  general  denial, 
the  defendant  might  show  that  the  plaintiff  was  estopped 
to  assert  his  right  of  possession.  [Greque  v.  Sears,  17 
Hun,  123,  12;')).  The  defendant  may  show  title  out  of 
the  plaintiff,  or  in  a  third  person,  without  connecting 
himself  with  it.  {Bloom  v.  BurdicTc,  1  Hill,  130).  This 
he  may  show  under  a  general  denial.  {Raynor  v.  Tlvi- 
erson,  46  Barb.  518).  This  rule,  however,  does  not 
apply  where  the  defendant  is  a  mere  intruder  [Jackson  v. 
Harder,  4  John.  202);  or  where  he  entered  by  permission 
of  the  plaintiff.  {Jackson  v.  ScJiauber,  2  Wend.  257). 
In  such  case,  the  fact  that  another  person  has  title  is  not 
material,  unless  the  defendant  in  some  way  connects 
himself  with  it.  If  the  defendant  claims  possession  to 
premises  by  adverse  possession,  or  if  he  seeks  to  defend 
upon  the  ground  that  the  deed  under  which  the  plaintiff 
claims  is  void  for  champerty  or  for  any  other  reason  so 
that  the  defendant  is  equitably  entitled  to  the  premises, 
these  facts  must  be  set  up  in  the  answer.  {Ford  v. 
Sampson,  30  Barb.  183  ;  Eansee  v.  Mead,  27  Hun,  162). 
In  the  case  of  Porter  v.  McOrath  (41  Super.  84),  it  was 
held  by  Monnell,  C.  J.  that  if  the  defendant  claimed 
under  adverse  title,  he  was  estopped  to  deny  that  he  was 
in  the  occupation  of  the  premises  ;  but  that  holding  was 
not  necessary  to  the  decision  of  the  case,  and  it  may  be 
doubted  whether  it  is  correct,  especially,  as  in  that  case, 
where  the  defendant  pleaded  a  general  denial.  A  denial 
of  the  plaintiff's  allegation  that  he  is  the  owner  of  the 
premises  is  suflBicient  to  raise  the  question  that  he  has  no 
title ;  there  is  no  necessity  of  an  affirmative  allegation 
that  his  title  is  invalid.  {Terrell  v.  Wheeler,  12  N.  Y. 
S.  Rep.  597).     If  the  defendant  is  in  possession  as  mort- 
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gagee  or  as  assignee  of  the  Inorfcgagee,  that  constitutes 
a  good  defense  to  the  action  {St.  John  v.  Bumpstead,  17 
Barb.  100);  but  that  is  not  the  case  where  the  mortgagee 
acquired  possession  by  force  or  fraud  against  the  will  or 
consent  of  the  rightful  owner,  and  without  lawful  au- 
thority. The  possession  requisite  for  such  a  defense 
must  have  about  it  at  least  some  basis  of  right  as  against 
the  one  who  is  evicted.  {Howell  v.  Leavitt,  95  N.  Y. 
617,  621). 

Anything  which  shows  that  the  plaintiff  is  not  entitled 
to  the  immediate  possession  of  the  property  is  a  good 
defense  to  the  action  of  ejectment.  {Hunter  v.  Trustees 
of  Sandy  Hill,  6  Hill,  407).  The  defendant  may  set  up 
as  a  defense  anything  which  would  equitably  entitle  him 
to  retain  possession;  as  that  he  is  equitably  the  owner  of 
the  premises;  or  that  he  is  entitled  to  a  deed  of  them;  or 
that  the  premises  were  intended  to  be  conveyed  to  him, 
but  were  omitted  from  the  deed  by  mistake.  {Orary  v. 
Goodman,  12  N.  Y.  266;  Hoppough  v.  Struhle,  60  N.  Y. 
430;  OlacJcen  v.  Brown,  39  Hun,  294).  .Where  such  a 
defense  is  interposed,  the  plaintiff  need  not  ask  for 
affirmative  relief  {Hoppough  v.  Struhle,  supra);  but  if  he 
does,  the  answer  must  set  up  everything  which  would 
entitle  him  to  relief,  if  he  had  brought  an  action  for  it. 
{Dewey  v.  Hoag,  15  Barb.  365;  Risley  v.  Hice,  40 
Hun,  585). 

Section  3*  Proceedings  in  the  action. 

Sub-division  1. — Pboof  of  Authoeity  to  bring 
Action. 

A  defendant,  in  an  action  to  recover  real  property  or 
the  possession  thereof,  may,  at  any  time  before  answer- 
ing, upon  an  affidavit  that  evidence  of  the  authority  of 
the  plaintiff's  attorney  to  commence  the  action  has  not 
been  served  upon  him,  apply,  upon  notice,  to  the  court 
or  judge  thereof,  for  an  order  directing  the  attorney  to 
produce  such  evidence.     (Co.  Civ.  Proc.  §  1512). 

Upon  such  an  application,  the  court  or  judge  must,  in 
a  proper  case,  make  an  order,  requiring  the  plaintiff's 
attorney  to  produce,  as  directed  therein,  evidence  of  his 
authority  to  commence  the  action,  and  staying  all  pro- 
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ceedings  therein,  on  the  part  of  the  plaintiff,  until  the 
evidence  is  produced.     (Co.  Civ.  Proc.  §  1513). 

Before  the  passage  of  the  Code  of  Civil  Procedure,  it 
was  held  that  even  in  actions  of  ejectment,  the  court  had 
discretion  whether  or  not  to  require  the  production  of  the 
authority  of  the  attorney  to  bring  the  action  {Stewart  v. 
Stewart,  56  How.  Pr.  256);  but  the  provisions  of  section 
fifteen  hundred  and  thirteen  seem  to  make  it  obligatory 
upon  the  court  to  require  the  production  of  the  authority 
of  the  plaintiff's  attorney  in  all  cases  where  the  proper 
proof  is  made  by  the  defendant.  The  order  should 
require  the  authority  to  be  produced  to  the  officer  who 
grants  the  order,  and  it.  should  state  the  place  and  time 
where  the  production  is  to  be  made.  If  it  is  defective  in 
these  respects,  it  may  be  disregarded.  (^Turner  v.  Davis, 
2  Den.  187). 

Any  written  request  of  the  plaintiff  or  his  agent  to  the 
plaintiff's  attorney,  to  commence  the  action,  or  any 
written  recognition  of  his  authority  so  to  do,  verified  by 
the  affidavit  of  the  attorney,  or  any  other  competent  wit- 
ness, is  sufficient  presumptive  evidence  of  such  authority. 
(Co.  Civ.  Proc.  §  1514). 

A  retainer  by  an  agent  is  not  enough,  unless  the  agent 
had  authority  from  the  principal  to  direct  the  commence- 
ment of  the  suit.  The  fact  that  he  is  a  general  agent 
having  power  to  see  to  the  property  and  business,  and  to 
carry  on  and  work  the  land,  does  not  give  him  the  power 
to  authorize  the  bringing  of  the  action  {Howard  v.  Howard-, 
11  How.  Pr.  80);.  but  if  it  appears  on  the  motion  that  the 
plaintiff,  after  the  bringing  of  the  action,  recognized  the 
authority  of  the  attorneys  and  requested  them  to  continue 
it,  that  would  be  a  sufficient  authority.  (Id).  Where 
the  authority  of  the  plaintiff's  attorney  has  been  pro- 
duced in  obedience  to  an  order,  and  has  been  held  suffi- 
cient by  the  court,  a  second  motion  to  require  the  pro- 
duction of  authority  upon  the  ground  that  the  authority 
formerly  produced  was  not  sufficient,  will  be  denied.  The 
adjudication  of  the  court  upon  the  first  motion  that  the 
authority  produced  was  sufficient  can  only  be  reviewed 
upon  appeal.     {Carpenter  v.  Allen,  45  Super.  322). 


16  practice. 

Stjb-division  2.— Pkovisional  Remedies. 

The  court  in  which  the  action  is  brought,  undoubtedly 
has  the  power  to  appoint  a  receiver  of  tlie  property 
and  of  the  rents  and  profits.  {People  v.  Mayor, 
ei(c.,  lOAbb.  Pr.  \1\\  Ireland^.  Nichols,  1  Swe.  208). 
But  the  appointment  of  a  receiver  upon  a  motioa 
of  the  plaintiff,  amounts  practically  to  the  dispossession 
of  the  defendant,  and  to  giving  to  the  plaintiff,  pending^ 
the  action,  the  relief  which  he  usually  can  only  obtain 
after  judgment  in  his  favor,  and  for  that  reason  the  gen- 
eral rule  is  that  a  receiver  will  never  be  appointed  in 
actions  of  ejectment  before  judgment.  {Ournsey  v. 
Powers,  9  Hun,  78;  Burdell  v.  Burdell,  54  How.  Pr. 
91).  It  is  probable,  however,  that  a  receiver  would  be- 
appointed,  if  equitable  grounds  were  made  to  appear  en- 
titling the  plaintiif  to  the  rents  and  profits  as  such,  or 
showing  that  their  sequestration  was  necessary  to  his 
protection.  {People  v.  Mayor,  etc.,  10  Abb.  Pr.  Ill;  see 
also  Rogers  v.  Marshall,  6  Abb.  Pr.  JST.  S.  457;  Mitchell 
V.  Barnes,  22  Hun,  194).  When  a  receiver  is  appointed, 
the  manner  in  which  the  appointment-  is  to  be  procured, 
and  the  security  to  be  given  by  him  is  the  same  as  in  any 
other  action.  (Vol.  1,  p.  570).  As  to  the  injunction  re- 
straining the  prosecution  of  the  action,  see  volume  I, 
pages  458,  et  seq.  As  to  when  an  injunction  will  be 
granted  to  stay  waste,  see  volume  I,  page  475.  An  in- 
junction will  be  granted  after  judgment,  when  it  is  shown 
that  the  plaintiff  is  making  an  oppressive  use  of  the 
judgment,  or  that  he  has  ceased  to  own  the  premises,  or 
that  the  defendant  has  subsequent  to  the  recovery  of  the 
judgment,  acquired  some  interest  or  equity  in  the  prop- 
erty which  should  be  protected,  or  that  the  judgment 
was  obtained  by  fraud  or  collusion.  {Knox  v.  McDonald 
25  Hun,  268). 

Sub-division   3. — Survey. 

If  the  court,  in  which  an  action  relating  to  real  prop- 
erty is  pending,  is  satisfied  that  a  survey  of  any  of  the 
property,   in   the  possession  of  either    party,    or  of    a 
boundary  line  between  the  parties,  or  between  the  prop-' 
erty  of  either  of  them,  and  of  another  person,  is  neces- 
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sary  or  expedient,  to  enable  either  party  to  prepare  a 
pleading,  or  prepare  for  trial,  or  for  any  other  proceed- 
ing in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an 
order,  granting  to  the  applicant  leave  to  enter  upon  that 
party's  property,  to  make  such  a  survey.  (Co.  Civ. 
Proc.  §  1682.) 

An  order  made  as  prescribed  in  the  last  section,  must 
specify,  by  a  description  as  definite  as  may  be,  the  prop- 
erty or  boundary  line  to  be  surveyed,  and  the  real  prop- 
erty, of  the  adverse  party,  upon  -which  it  is  necessary  to 
enter  for  that  purpose.  A  copy  thereof  must  be  served 
on  the  owner  or  occupant  of  that  property,  before  entry 
thereupon.     (Co.  Civ.  Proc.  §  1683). 

After  serving  a  copy  of  the  order,  as  prescribed  in  the 
last  section,  the  party  obtaining  it,  his  necessary  sur- 
veyors, servants  and  agents,  may  enter,  for  the  purpose 
of  making  the  survey,  upon  the  real  property  described 
in  the  order,  and  may  there  make  the  survey  ;  but  each 
person  so  entering  is  responsible  for  any  unnecessary 
injury  done  by  him  ;  and  the  party  procuring  the  order 
is  responsible  for  such  an  injury,  done  by  any  person  so 
entering.     (Co.  Civ.  Proc.  §  1684). 

Sub-division  4. —  Other  Peoceedings  Befoee  Judg- 
ment. 

The  proceedings  before  judgment  in  this  action  are  the 
same  as  in  any  other  civil  action  under  the  Code  of  Civil 
Procedure,  and  vpill  be  found  treated  of  in  their  proper 
places  in  the  former  chapters  of  this  vs^ork.  The  trial 
"must  be  by  jury.  (Vol.  II,  p.  187).  If  an  equitable  de- 
fense is  interposed  to  the  cause  of  action,  the  manner  in 
which  it  must  be  tried  will  be  found  discussed  in  volume 
II,  at  pages  194,  195. 

Sub-division  6. — Foem  of  Yeedict. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff, 

in  an  action  of  ejectment,  must  specify  the  estate  of  the 

plaintiff  in  the  property  recovered,  whether  it  is  in  fee, 

or  for  life,  or  for  a  term  of  years,  stating  for  whose  life 
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it  is,  or  specifying  the  duration  of  the  term,  if  the  estate 
is  less  than  a  fee.     (Co.  Civ.  Froc.  §  1519). 

If  the  right  or  title  of  the  plaintiff,  in  an  action  of 
ejectment,  expires  after  the  commencement  of  the  action, 
but  before  the  trial,  and  he  would  have  been  entitled 
to  recover,  but  for  the  expiration,  the  verdict,  report, 
or  decision  must  be  rendered  according  to  the  fact ; 
and  the  plaintiff  is  entitled  to  judgment  for  his  dam- 
ages for  the  withholding  of  the  property,  to  the  time 
when  his  right  or  title  so  expired.  (Co.  Civ.  Proc.  § 
1520). 

,  The  title  of  the  plaintiff  referred  to  in  this  last  sec- 
tion, has  reference  to  the  estate  or  interest  in  the  prem- 
ises, which  for  the  time  being  is  in  the  possession  of, 
or  represented  by  the  plaintiff,  and  not  of  the 
person  who  is  at  the  time  the  owner  of 
the  estate.  It  means  the  title  upon  which  the 
plaintiff  seeks  to  recover.  If  the  estate  expires, 
i.  e.,  if  it  ceases  or  comes  to  an  end,  the  judgment  for 
the  possession  of  the  premises  will  not  be  given 
against  the  defendant ;  but  if  the  estate  continues  to 
exist,  although  in  other  hands  than  the  plaintiff,  judg- 
ment should  be  rendered  against  the  defendant  for  the 
possession  of  the  premises ;  and  the  plaintiff,  if  he  re- 
covers, them,  will  do  so  as  trustee  of  him,  who,  since  the 
commencement  of  the  action,  has  become  the  real  party 
in  interest.  {Van  Rensselaer  v.  Owen,  48  Barb.  61). 
The  rule  applies  to  every  case  where  the  title  of  the 
plaintiff  has  ceased  to  exist  before  the  trial.  {Lang  v.  Wil- 
hraliam,  2  Duer,  171).  The  defendant  may  avail  him- 
self of  the  provisions  of  this  section  without  filing  a  sup- 
plementary answer  to  set  up  the  fact.  (Id).  Where  the 
title  of  the  plaintiff  has  exjjired  after  judgment,  and  be- 
fore a  decision  of  the  appeal,  and  the  judgment  is 
affirmed,  the  issue  of  execution  for  the  possession 
of  the  premises  will  be  stayed.     {Olendorf  v.   Cook,  1 

Lans.  37). 

Sub-division  6.  —  Judgment. 

Rules  for  entering  j  udgment  after  default  will  be  found 
at  volume  II,  at  pages  594,  et  seq.  The  provisions  of  the 
judgment  should  follow  the  verdict,  or  the  conclusions  of 
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law.  It  should  adjudge  what  estate  the  plaintiff  has  in 
the  premises;  and  it  should  direct  that  he  reco  posses- 
sion of  the  premises  and  whatever  sum  has  been  awarded 
as  damages  and  as  costs.  The  premises  should  be  described 
in  the  judgment  so  that  the  sheriff  can  identify  them  to 
deliver  possession.  If  the  premises  are  subject  to  an 
easement,  the  judgment  should  award  possession  to  the 
plaintiff  subject  to  the  easement.  {Reformed  Church  v. 
Schoolcraft,  65  N.  Y.  134;  Roger sm.  Smsheimer,  SON.  Y. 
646).  The  nature  of  the  plain  tiff' s  interest  should  always 
be  specified  in  the  judgment.  If  the  plaintiff's  title  has 
expired,  the  judgment  should  be  rendered  simply  for  the 
damages  to  which  the  plaintiff  is  entitled,  for  withhold- 
ing the  property  to  the  time  when  his  right  or  title  so 
expired.  (Co.  Civ.  Proc.  §  1620).  As  to  the  costs,  see 
that  subject  treated  of  in  volume  II.  As  to  execution 
for  delivery  of  the  premises,  see  volume  II,  at  page  786; 
and  the  regulations  as  to  the  form  of  the  execution  for 
possession  of  real  property  are  found  in  volume  II,  at 
page  807. 

Sub-division  7. — New  Trial. 

This  subject  is  fully  treated  in  volume  II,  at  page  431, 
et  seq. 

Upon  a  new  trial,  granted  as  prescribed  in  section  fifteen 
hundred  and  twenty-five  of  the  Code,  the  defendant  may 
show  any  matter  in  defence,  which  he  might  show  to 
entitle  him  to  recover  the  possession  of  the  property,  if 
he  was  plaintiff  in  the  action.     (Co.  Civ.  Proc.  §  1530). 

Sub-division  8.^ — Opening  Default. 

Within  five  years  after  a  judgment  roll  in  an  action 
of  ejectment  is  filed,  the  court,  upon  the  appli- 
cation of  the  defendant,  his  heir,  devisee,  or  assignee, 
and  upon  payment  of  all  costs  and  damages  awarded  to 
the  plaintiff,  must  make  an  order  vacating  the  judgment, 
and  granting  a  new  trial,  if  it  is  satisfied  that  justice  will 
be  thereby  promoted,  and  the  rights  of  the  parties  more 
satisfactorily  ascertained  and  established;  but  not  other- 
wise.    (Co.  Civ.  Proc.  §  1526). 

The  revised  statutes  provided  only  for  opening  judg 
ments  taken  by  default;  but  the  section  above  quoted 
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uses  instead  of  the  words  "  taken  by  default,"  the  words 
' '  rendered  otherwise  than  upon  the  trial  of  an  issue  of 
fact."  Under  the  revised  statutes  it  had  been  held  that 
the  authority  to  open  judgments  taken  by  default  did 
not  refer  to  judgments  on  a  submission  without  action 
{Lang  v.  Rophe,  1  Duer,  701);  or  to  judgments  taken 
after  demurrer  {GTiristie  v.  Bloomingdale,  18  How.  Pr. 
12);  but  the  section  now  gives  the  power  to  open  a  de- 
fault in  both  these  classes  of  judgments.  The  section 
does  not  aj)ply  where  the  action  is  founded  upon  an 
allegation  of  rent  in  arrear;  or  in  a  case  where  the  sum- 
mons is  served  by  publication.  (Co.  Civ.  Proc,  §  1528). 
It  has  been  held,  however,  that  a  judgment  entered  in  an 
action  for  rent  in  arrear  may  be  opened  when  a  default 
has  been  permitted  through  the  ignorance  or  mistake  of 
the  defendant.  {Reed  v.  LoucTcs,  61  How.  Pr.  434).  This 
case  was  decided  before  section  fifteen  hundred  and 
twenty-eight  took  effect.  It  is  supposed,  however,  that 
the  provisions  of  that  section  do  not  forbid  the  opening 
of  the  judgment  by  default  under  circumstances  under 
which  the  court  in  other  actions  would  set  aside  the 
default. 

Where  the  plaintiff  has  taken  possession  of  real  prop- 
erty, by  virtue  of  a  final  judgment,  his  possession  shall 
shall  not  be  in  any  way  affected  by  the  vacating  of 
the  judgment,  except  as  prescribed  in  section  fifteen 
hundred  and  twenty-five  or  section  fifteen  hund- 
red and  twenty-six  of  this  act.  In  such  a  case,  if 
the  defendant  thereafter  recovers  final  judgment  in  the 
action,  it  must  award  to  him  the  restitution  of  the  pos- 
session of  the  property;  and  he  may  have  an  executon 
thereupon  for  the  delivery  of  the  possession  to  him,  as  if 
he  was  plaintiff.     (Co.  Civ.  Proc.  §  1529). 

Section  4.  Effect  of  the  judgment- 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action 
of  ejectment,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is,  after  the  expiration  of  three  years  from  the  filing 
of  the  judgment-roll,  conclusive  upon  the  defendant,  and 
every  person  claiming  from;  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or 
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after  a  notice  of  the  pendency  of  the  action  is  filed  in  the 
proper  county  clerk's  office,  as  prescribed  in  section  six- 
teen hundred  and  seventy  et  seq  of  the  Code  of  Civil  Pro- 
cedure.    (Co.  Civ.  Proc.  §  1526). 

The  provisions  of  this  section  provide  for  judgments 
entered  on  a  submission,  without  ?iGt\on{Lang  v.  RopTce, 
1  Duer,  701);  and  those  entered  after  the  decision  of  a 
demurrer  {Christie  v.  Bloomingdale,  18  How.  Pr.  12); 
bat  a  judgment  entered  after  an  inquest  taken  by  default 
is  not  within  the  provisions  of  this-  section.  {Sacia  v. 
O'Connor,  47  Super.  53). 

Except  in  a  case  where  it  is  otherwise  expressey  pre- 
scribed in  the  code,  a  final  judgment  in  an  action  of 
ejectment,  rendered  upon  the  trial  of  an  issue  of  fact,  is 
conclusive,  as  to  the  title  established  in  the  action,  upon 
each  party  against  whom  it  is  rendered,  and  every  per- 
son claiming  from,  through,  or  under  him,  by  title  ac- 
cruing, either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper 
county  clerk's  office,  as  prescribed  in  section  sixteen 
hundred  and  seven  of  the  code;  (Co.  Civ.  Proc.  § 
1524). 

It  was  held  in  Wilson  v.  Davol  (5  Bosw.  619),  that  a 
judgment  in  ejectment  after  a  trial  would  not  affect  one 
who  derived  title  from  the  defendant  before  the  action 
was  begun  ;  but  whether  or  not  that  would  be  so,  under 
the  Code  of  Civil  Procedure,  depends  upon  the  question 
whether  the  conveyance  under  which  he  claimed  title 
was  recorded  before  the  filing  of  the  notice  of  pendency 
of  action.  (See  Vol.  I,  p.  183).  The  judgment  is  con- 
clusive against  the  parties  and  privies,  like  any  other 
judgment  {Beebe  v.  Elliott,  4  Barb.  457);  not  only  in 
other  actions  for  the  recovery  of  the  land,  but  in  actions 
for  mesne  profits.  {Langendyck  v.  BurTians,  11  John. 
461).  Judgment  in  favor  of  the  plaintiff,  against  the 
occupants  of  premises  is  not  evidence  against  the  land- 
lord in  another  action  {Ainslie  v.  Mayor,  etc.,  1  Barb. 
168  ;  Bradt  v.  Church,  110  N.  Y.  537);  nor  is  it  evidence 
against  one,  not  a  party,  who  occupies  the  premises  dur- 
ing the  pendency  of  the  action,  but  nnder  another  per- 
son than  the  defendant.     {Thompson  v.   ClarJc,  4.  Hun, 
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164).  Where  one  has  entered  into  possession  of  prem- 
ises which  are  the  subject  of  an  action  of  ejectment 
claiming  under  a  title  not  derived  from  the  defendant, 
and  which  accrued  before  the  recovery  of  judgment  in 
the  action,  the  fact  that  he  has  subsequently  acquired 
title  from  the  defendant  does  not  deprive  him  of  the 
right  of  claiming  possession  under  the  prior  title ;  and 
the  judgment  is  neither  conclusive  nor  any  evidence 
against  him.  {Sheridan  v.  Andrews,  49  N.  Y.  478). 
Parol  evidence  may  be  given  to  show  what  lands  were 
the  subject  of  litigation  {Frantz  v.  Ireland,  4  Lans. 
278);  and  also  to  show  what  questions  were  litigated 
upon  the  trial,  if  they  were  such  matters  as  might 
have  been  litigated  under  the  pleadings.  But  parol  evi- 
dence cannot  be  given  to  contradict  the  record.  {Briggs 
V.   Wells,  12  Barb.  567). 

ARTICLE  lY. 

PROCEEDINGS   WHERE  ACTION  IS  BROtTGHT  FOR  RENT  IN 

ARREAR. 

SECTION. 

1.  When  action  may  be  maintained. 
3.  Payment  or  redemption  by  tenant. 

Sec.  1  •  When  action  may  be  maintained. 

When  six  months'  rent  or  more  is  in  arrear,  npon  a 
grant  reserving  rent,  or  upon  a  lease  of  real  property,  and 
the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee,  has 
a  subsisting  right  by  law  to  re-enter  for  the  failure  to  pay 
the  rent,  he  may  maintain  an  action  to  recover  the  prop- 
erty granted  or  demised,  without  any  demand  of  the 
rent  in  arrear,  or  re-entry  on  the  property.  (Co.  Civ. 
Proc.  §  1504). 

In  the  cases  mentioned  in  this  section  notice  to  quit 
need  not  be  given  nor  is  any  notice  of  the  intention  to 
re-enter  necessary,  nor  need  the  comi)laint  allege  a 
demand  for  payment  of  the  rent.  {Mayor,  etc.  v.  Camp- 
hell,  18  Barb.  156).  The  provisions  of  section  fifteen 
hundred  and  five  of  the  Code  requiring  fifteen  days 
notice  of  the  intention  to  re-enter,  do  not  apply  to  a  grant 
in  which  the  right  to  re-enter  arises  on  default  of  pay- 
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ment  by  the  tenant;  but  only  where  such  right  depends 
on  the  s'-ifficiency  of  goods  whereon  to  distrain.  {Hos- 
foi  cl  V.  Ballard,  39  N.  Y.  147). 

Where  a  right  of  re-entry  is  reserved  and  given  to  a 
grantor  or  lessor  of  real  property,  in  default  of  a  sufficiency 
of  goods  and  chattels  whereon  to  distrain  for  the  satisfac- 
tion of  rent  due,  the  re-entry  may  be  made,  or  an  action 
to  recover  the  property  demised  or  granted,  may  be  main- 
tained by  the  grantor  or  lessor,  or  his  heir,  devisee,  or 
assignee,  at  any  time  after  default  in  the  payment  of  the 
rent;  provided  the  plaintiff,  at  least  fifteen  days  before 
the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or 
by  leaving  it  at  his  dwelling-house  on  the  premises  with 
a  person  of  suitable  age  and  discretion;  or,  if  the  defend- 
ant cannot  be  found  with  due  diligence,  and  has  no 
dwelling-house  on  the  premises,  whereat  a  person  of  suit- 
able age  and  discretion  can  be  found,  by  posting  it  in  a 
conspicuous  place  on  the  premises.  (Co.  Civ.  Proc.  §  1505). 

Under  this  section,  the  giving  of  the  notice  prescribed 
in  it,  must  be  alleged  in  the  complaint.  {Martin  v.  Rec- 
tor, 43  Hun,  371).  The  two  sections  above  cited  apply  to 
all  cases  where  the  right  to  re-enter  existed  at  common 
law.     {Van  Rensselaer  v.  Ball,  19  N.  Y.  100.). 

To  entitle  the  plaintiff  to  maintain  an  action  under  these 
sections  there  must  be  a  right  to  re-enter  existing  at  the 
time  of  the  commencement  of  the  action.  He  cannot 
maintain  an  action  where  the  lessee  has  been  ejected  by 
summary  proceedings.  {Stuyvesant  v.  Orissler,  12  Abb. 
Pr.  jS".  S.  6).  The  proceedings  in  actions  under  these 
sections  are  the  same  as  in  other  actions  of  ejectment. 

In  such  an  action,  a  verdict,  report,  or  decision  in 
favor  of  the  plaintiff,  must  fix  the  amount  of  rent  in 
arrear  to  the  plaintiff,  or,  if  judgment  is  taken  by  de- 
fault, the  amount  thereof  must  be  ascertained  by  cr 
under  the  direction  of  the  court ;  and,  in  either  case, 
it  must  be  stated  in  the  judgment.  (Co.  Civ.  Proc.  § 
1507). 

Where  a  portion  of  the  premises  described  in  the 
lease,  has  been  taken  possession  of  by  the  landlord, 
the  rent  must   be  appoftioned,   according  to  the  value 
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of  the  land  held  by  the  parties  ;  and  the  amount  of 
rent  so  apportioned,  determines  the  amount  which  the 
defendant  must  pay  to  redeem  that  part  of  the  land 
which  has  not  been  taken  possession  of  by  the  plaintiff. 
[Glmrcli  v.  Seeley,  39  Hun,  269). 

Sec.  2.  Payment,  or  redemption  by  tenant. 

At  any  time  before  final  judgment  for  the  plaintiff 
has  been  rendered,  and  the  judgment  roll  is  filed,  in 
an  action  brought  as  prescribed  in  either  section  fifteen 
hundred  and  four  or  fifteen  hundred  and  five,  the  de- 
fendant may  pay  or  tender  to  the  plaintiff  or  his  at- 
torney, or  pay  into  court,  all  the  rent  then  in  arrear, 
with  interest  and  the  costs  of  the  action  to  be  taxed  ; 
and  thereupon  the  complaint  must  be  dismissed.  (Co. 
Civ.  Proc.  §  1506). 

At  any  time  within  six  months  after  possession  of 
the  property,  awarded  to  the  plaintiff  in  such  an  ac- 
tion, has  been  delivered  to  him  by  virtue  of  an  exe- 
cution issued  upon  a  judgment  rendered  therein,  the 
defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part 
thereof,  who  was  not  in  possession  when  the  final  judg- 
ment was  rendered,  may  pay  or  tender  to  the  plain- 
tiff, or  his  executor,  administrator,  or  attorney,  or  may 
pay  into  court,  for  the  use  of  the  person  so  entitled 
thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest, 
and  all  other  charges  incurred  by  the  plaintiff.  (Co.  Civ, 
Proc.  §  1508). 

The  time  limited  for  redemption  under  this  section, 
begins  to  run  at  the  eviction  of  the  defendant,  by  writ 
of  possession  or  by  execution  for  the  delivery  of  the 
property  to  the  plaintiff.  It  is  not  enlarged  by  the 
subsequent  re-entry  of  the  tenant.  {Wliitbecli  v.  Van 
Rensselaer,  64  IST.  Y.  27).  To  set  the  time  running 
against  the  mortgagee  of  a  lease  so  as  to  bar  his  right  to 
redeem,  there  must  have  been  open,  notorious  and  visi- 
ble eviction.  A  merely  nominal  and  secret  execution  of 
the  writ  is  not  sufficient.  {Newell  v.  WigTiam,  103 
N.  Y.  20). 
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Within  three  months  after  making  the  payment  or 
tender,  the  person  who  made  it,  or  his  representative, 
may  apply  to  the  court  for  an  order  that  possession  of 
the  property  be  delivered  to  him  ;  and  thereupon,  upon 
proof  of  the  facts,  and  payment  of  the  sum  due  by  reason 
of  rent  accruing  since  the  judgment  was  rendered,  and 
upon  compliance  with  all  other  terms  to  be  complied 
with  by  the  grantee  or  lessee,  to  the  time  of  the  applica- 
tion, the  court  must  make  an  order,  directing  that  poss- 
ession of  the  property  be  delivered  to  the  applicant, 
who  shall  hold  and  enjoy  the  same,  without  any  new 
grant  or  lease  thereof,  according  to  the  terms  of  the  orig- 
inal grant  or  lease.     Notice  of  the  application  must  be 

served  upon  the  plaintifE's  attorney.      (Co.  Civ.  Proc.  § 
1509). 

If  possession  of  the  property  recovered  has  been  de- 
livered to  the  plaintiff,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  the  order  must  provide 
for  setting  off  the  sum  which  the  plaintiff  has  made,  or 
which  he  might,  without  wilful  neglect  have  made,  of 
the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for 
re-imbursement  to  the  applicant  of  the  balance,  if  any, 
of  the  sum  paid  into  court  by  him,  after  making  the  set- 
off prescribed  in  this  section.  (Co.  Civ.  Proc.  §  1510). 
4 
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ARTICLE  I. 

IN  WHAT  CASES  PARTITION  MAY  BE  HAD. 

SECTION". 

1.  Nature  of  the  action. 

2.  By  joint  tenants  or  tenants  in  common. 

3.  By  remainderman. 

4.  By  infant. 

5.  By  heir,  when  devise  claimed  to  he  void. 

6.  Parties  to  the  action. 

7.  Notice  of  pendency. 

Sec.  1 .  Nature  of  the  action. 

At  common  law,  estates  in  respect  to  their  owners, 
when  held  by  more  than  one  person,  were  divided  into 
estates  in  joint  tenancy,  tenancy  in  common  and  copar- 
cenary; and  while  partition  in  every  case  could  be  made 
by  the  consent  of  all  the  owners,  yet  it  could  not  be 
compelled  between  joint  tenants  or  tenants  in  com- 
mon until  a  statute  was  passed  during  the  reign  of 
Henry  VIII,  which  gave  to  all  such  the  right  to  compel 
partition  by  suit.  Even  then,  only  actual  partition  could 
be  had  in  any  case;  the  property  could  not  be  sold  and 
the  avails  divided.  Yery  early  in  the  history  of  this 
state,  was  recognized  the  necessity  for  the  passage  of  a 
statute  regulating  the  partition  of  property  held  by  more 
than  one  owner.  The  i:)reamble  to  the  act  of  1785  recites 
that  "  whereas  many  tracts  of  land  in  this  state  are  held 
by  divers  owners  as  joint  tenants,  tenants  in  common 
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and  coparceners,  and  such  tracts  cannot  by  law  be 
divided,  by  reason  of  tlie  absence,  infancy,  or  coverture 
of  some  of  the  proprietors,  to  the  great  detriment  of  the 
owners,  and  the  prejudice  of  agriculture;  therefore  be  it 
enacted,  etc."  That  act  gave  to  the  court  the  authority 
not  only  to  make  actual  partition;  but  where  the  ends  of 
justice  required  it,  to  decree  a  sale  of  the  property,  or  a 
portion  thereof,  and  a  division  of  the  proceeds  of  the 
sale,  and  a  release  of  the  property  sold  from  all  claims  of 
any  other  person  therein.  "While  the  general  scope  and 
intention  of  such  legislation  have  not  been  materially 
changed  by  subsequent  enactments,  the  details  of  the 
proceedings  in  partition  have  been  rendered  more  specific 
and  accurate.  The  entire  subject  is  now  regulated  by 
the  Code  of  Civil  Procedure.  The  action  is  an  equitable 
action  {Jones  v.  Jones,  6  N.  Y.  S.  Rep.  736);  and  is  a 
proceeding  in  rem,  ( Yan  Orman  v.  PJielps,  9  Barb.  500); 
but  though  equitable  in  its  nature,  the  issues  of  fact 
joined  in  the  action  are  triable  by  a  jury;  and  unless  the 
court  directs  the  issues  to  be  stated,  as  prescribed  in  sec- 
tion nine  hundred  and  seventy  of  the  Code,  the  issues  may 
be  tried  upon  the  pleadings.     (Co.  Civ.  Proc.  §  1544). 

An  action  of  partition,  while  originally  limited  to  the 
question  of  partition  among  persons  who  were  concededly 
entitled  to  a  share  in  the  property,  has  been  extended  in 
its  scope  so  as  to  include  the  trial  of  the  question  of  the 
plaintiff's  or  defendant's  title  to  the  property  sought  to 
be  partitioned;  so  that  those  cases  which  held  that  the 
right  to  try  the  title  could  not  be  exercised  in  an  action 
of  partition,  but  in  an  action  of  ejectment,  are  no  longer 
the  law.  This  point  will  be  furtht^r  treated  of  in  the  fol- 
lowing article,  under  the  section  devoted  to  the  answer. 
A  very  interesting  history  of  the  legislation  on  the  sub- 
ject of  partition  in  this  state,  is  found  in  the  opinion  of 
Davies,  J.  in  the  case  of  Mead  v.  Mitchell.  (5  Abb.  Pr. 
92;   aft'dl7K  Y.  210). 

Sec.  2.  By  joint  tenants  or  tenants  in  common. 

SuB-DiTisiow   1. —  When  by  Parol,  ok  Agreement. 

Even  at  common  law,  partition  could  be  made  by  the 
consent  of  all  the  owners;  but  not  compelled.     So  now. 
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the  parties,  if  of  full  age  and  competent  to  contract,  may 
make  partition  by  parol,  either  by  deed,  or  by  declara- 
tion,, followed  by  possession.  {Woody.  Fleet,  36  N.  Y. 
499).  The  severance  of  the  premises  being  the  object  of 
the  parties,  their  voluntary  act  in  carrying  into  effect  a 
parol  partition,  will  bind  them  and  all  who  claim  under 
them.  (Id.).  Such  an  arrangement  when  carried  out 
between  the  owners,  will  serve  effectually  to  sever  the 
premises,  {Jackson  v.  Harder,  4  John.  202).  V/here 
the  parties  acquiesce  in  such  a  partition,  all  incidental 
rights,  such  as  curtesy  or  dower,  attach  only  to  the  por- 
tion set  apart  for  the  person  as  his  share  of  the  esta!:e. 
{Furguson  v.  Tweedy,  56  Barb.  168).  Of  course  where 
any  of  the  parties  are  infants,  or  persons  of  unsound  mind 
and  incapable  of  giving  a  valid  consent  to  such  partition  by 
parol,  it  follows  that  such  partition  cannot  be  made^ 
except  by  statutory  authority.  Such  authority  is  given 
in  the  following  sections  of  the  Code,  to  the  guardian  of 
the  infant  or  the  committee  of  the  person  of  unsound 
mind. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard, 
holds  real  property,  in  joint  tenancy  or  in  common,  the 
general  guardian  of  the  infant,  or  the  committee  of  the 
idiot,  lunatic,  or  habitual  drunkard,  may  apply  to  the 
supreme  court,  or  to  the  county  court  of  the  countj",  or 
to  a  superior  city  court  of  the  city,  wherein  the  real  prop- 
erty is  situated,  for  authority  to  agree  to  a  partition  of 
the  real  property.     (Co.  Civ.  Proc.  §  1590). 

Such  an  applicalion  must  be  by  a  i^etition,  which  must 
describe  the  real  property  proposed  to  be  partitioned; 
must  state  the  rights  and  interests  of  the  several  owners 
thereof;  must  specify  the  particular  partition  proposed 
to  be  made;  and  must  be  verified  by  affidavit.  The  court 
may  order  notice  of  the  application  to  be  given  to  such 
persons  as  it  thinks  proper.     (Co.  Civ.  Proc.  §  1591). 

If  after  due  inquiry  into  the  merits  of  the  application, 
by  a  reference  or  otherwise,  the  court  is  of  the  opinion 
that  the  interests  of  the  infant,  or  of  the  idiot,  lunatic,  or 
habitual  drunkard,  w^ill  be  promoted  by  the  partition,  it 
may  make  an  order,  authorizing  the  petitioner  to  agree 
to  the  partition  proposed,  and,  in  the  name  of  the  infant, 
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or  of  the  idiot,  lunatic,  or  habitual  drunkard,  to  execute 
releases  of  his  right  and  interest  in  and  to  that  part  of  the 
property,  which  falls  to  the  shares  of  the  other  joint  ten- 
ants or  tenants  in  common.  The  court  may,  in  its  discre- 
tion, for  the  furtherance  of  the  interests  of  said  infant, 
idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to 
be  so  made  as  to  set  off  to  hear  him  or  them,  his  or  their 
share  in  common  with  any  of  the  other  owners,  provided 
the  consent  in  writing  thereto  of  such  owners  shall  be 
first  obtained.     (Co.  Civ.  Proc.  §  1592). 

Releases  so  executed  have  the  same  validity  and  effect, 
as  if  they  were  executed  by  the  person  in  whose  behalf 
they  are  executed,  and  as  if  the  infant  was  of  full  age,  or 
the  idiot,  lunatic,  or  habitual  drunkard  was  of  sound 
mind,  and  competent  to  manage  his  affairs.  (Co.  Civ. 
Proc.  §  1593). 

The  practice  on  a  reference  in  such  a  case,  is  the  same 
as  in  other  references  to  ascertain  and  report  a  fact,  and 
will  be  found  treated  of  in  volume  II,  p.  347,  et  seq. 

Sub-division  2. —  When  bt  Action. 

The  sections  of  the  Code  of  Civil  Procedure  which 
specify  the  cases  in  which  the  action  of  partition  may 
be  brought,  will  be  found  quoted  in  volume  I,  at  page 
128,  et  seq.  The  supreme  court  rules  also  provide  that 
where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no 
separate  action  for  the  partition  of  a  part  thereof  only 
shall  be  brought,  without  the  consent  of  all  the  parties 
interested  therein  ;  and  if  brought  without  such  consent, 
the  share  of  the  plaintiff  may  be  charged  with  the  whole 
cost  of  the  proceeding.  And  when  infants  are  interested, 
the  petition  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common.     (Greneral  Rule  65). 

The  courts  which  have  jurisdiction  of  this  action  are 
the  supreme  court  (Vol.  I,  p.  41),  the  superior  city 
courts  within  their  respective  jurisdictions  (Id.  p.  43), 
and  the  county  courts  within  their  respective  counties 
(Id.  53).  The  rules  respecting  the  place  of  trial  of  the 
action  of  partition,  will  be  found  stated  in  volume  II,  of 
this  book,  at  page  110,  et  seq.     The  supreme  court  hav- 
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ing  both  legal  and  equitable  jurisdiction,  which  it  exer- 
cised prior  to  the  statutes  regulating  the  action  of  parti- 
tion, it  has  the  authority  to  determine  whether  those 
statutes  have  been  complied  with,  and  when  it  has  ac- 
quired jurisdiction.  {Blakeley  v.  Calder,  15  N.  Y.  617 ; 
Howell  V.  Mills,  66  N.  Y.  226).  Although  the  action  is 
a  proceeding  in  re7nand  local  in  its  nature,  yet  when  the 
parties  have  agreed  not  to  question  the  jurisdiction  of 
the  courts  of  this  state,  or  not  to  institute  similar  pro- 
ceedings in  another  state  where  part  of  the  property  is 
located,  they  will  not  be  permitted  to  question  or  deny 
the  jurisdiction  of  the  courts  of  this  state.  {Bowen  v. 
Durant,  6  N".  Y.  S.  Rep.  5'65).  Where  there  is  no  land 
situated  in  the  county  named  in  the  summons  as  the 
place  of  trial,  that  fact  does  not  take  away  the  jurisdic- 
tion of  the  court ;  and  the  action  may  be  tried  in  such 
county,  unless  the  objection  is  taken  in  due  form.  (Co. 
Civ.  Proc.  §  985 ;  Kimball  v.  Mapes,  19  Wkly.  Dig. 
481).  Partition  between  tenants  in  common  or  joint 
tenants  is  a  matter  of  right  {Smit7i  v.  SmitJi,  10  Paige, 
470);  still  the  court  will  not  allow  that  right  to  be  exer- 
cised at  an  inopportune  time,  when  it  would  jJ^ejudice 
the  owners  of  the  property  {Danvers  v.  Dorrity,  14 
Abb.  Pr.  206);  as  where  an  action  was  pending  for  the 
dissolution  of  a  partnership  and  an  accounting,  involv- 
ing the  real  property  in  question,  the  court  dismissed 
the  complaint  in  the  partition  suit  on  the  ground  that  a 
man  has  no  right  to  make  another  a  party  to  an  action, 
while  the  controversy  is  in  the  course  of  settlement  in 
another  court.  (Id).  So,  also,  where  land  is  held  by  an 
executor  having  the  power  to  sell,  partition  cannot  be 
had,  to  defeat  that  power  {Henderson  v.  Henderson, 
113  ]Sr.  Y.  1),  unless  the  executor  unreasonably  delays  to 
use  it.     {Purdy  v.   Wright,  44  Hun,  239). 

The  rule  at  common  law  was  that  an  action  of  parti- 
tion could  not  be  brought  unless  the  plaintiff  was  in 
actual  or  constructive  possession  of  the  property  ;  and  if 
the  defendant  denied  the  fact  of  tenancy  in  common  or 
joint  tenancy,  and  claimed  title  in  himself,  the  action  of 
partition  was  postponed  to  await  the  decision  of  the 
question   of   title.     The  action  being  strictly  equitable 
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and  triable  by  the  court  of  chancery,  as  soon  as  the  legal 
question  of  title  came  up,  the  jurisdiction  of  the  court 
of  chancery  at  once  terminated,  and  the  bill  of  partition 
had  to  be  dismissed  ;  and  the  plaintiff  was  compelled  to 
bring  an  action  of  ejectment  in  a  court  of  law,  where  the 
question  of  title  could  be  tried  before  a  jury.  As  the 
supreme  court  of  this  state,  however,  possesses  both  legal 
and  equitable  jurisdiction,  the  circuity  of  action  under 
the  old  practice  became  unnecessary  ;  and  very  soon 
after  the  adoption  of  our  constitution,  the  legislature  en- 
larged the  scope  of  the  action  so  that  heirs  at  law  who 
claimed  that  they  were  entitled  to  share  in  the  estate  of 
their  ancestor,  might  bring  an  action  of  partition  against 
those  who  were  in  actual  possession,  claiming  to  hold  by 
devise,  if  they  alleged  that  the  devise  was  void.  They 
were  authorized  to  bring  the  action  whether  they  were 
in  possession  or  not ;  and  to  have  the  question  of  title 
tried  by  a  jury.  (Laws  1853,  Chap.  238  ;  Co.  Civ.  Proc. 
§  1537).  See  Vol.  I,  p.  129,  for  the  section  of  the  code 
that  contains  the  rule  in  this  case. 

By  section  fifteen  hundred  and  forty-three  of  the  Code, 
the  same  rule  is  extended  to  all  actions  for  partition ; 
and  by  the  next  section  it  is  provided  that  the  issues  of 
fact  in  such  cases  are  triable  by  jury.  The  whole  con- 
troversy may  now  be  tried  in  one  action;  and  not  only 
has  the  court  the  right  by  the  judgment  to  determine 
the  rights  of  the  plaintiff  and  the  defendants  in  the 
action,  but  the  rights  as  between  the  defendants  them- 
selves. (Co.  Civ.  Proc.  §  1543).  It  also  has  power  in  a 
proper  case  to  order  a  sale  of  both  real  and  personal 
property.  {Prentice  v.  Jans  sen,  79  N.  Y.  478).  The 
possession  referred  to  in  section  fifteen  hundred  and 
thirty-two  is  the  legal  right  to  possession,  and  not  merely 
the  visible  possession;  for  where  one  is  legally  entitled  to 
possession,  although  forcibly  held  out  by  his  co-tenant, 
the  law  regards  the  possession  of  the  co-tenant  as  his 
possession,  so  far  as  his  right  to  bring  the  action  is  con- 
cerned. {Florence  v.  Hopkins,  46  N.  Y.  182;  Wainman 
V.  Hampton,  110  N.  Y.  429).  His  contention  is  not  only 
as  to  the  share  to  which  he  is  entitled,  but  the  more  im- 
portant one  as  to  whether  he  is  entitled  to  any  share  of 
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the  property.  {Oedney  v.  Prall,  25  N.  Y,  S.  Rep.  343). 
Very  many  rulings  before  the  Code  upon  this  subject, 
which  held  that  a  party  could  not  maintain  partition 
when  the  person  in  possession  denied  the  co-tenancy,  or 
held  the  land  adversely,  are  no  longer  authority;  as  such 
a  contention  merely  extends  the  action,  under  the  Code, 
so  as  to  include  the  trial  of  the  question  of  title.  {Knapp 
V.  Burton,  7  Civ.  Pro.  R.  448).  The  case  of  Florence  v. 
HopJclns  [supra),  while  it  is  an  authority  as  to  the  pro- 
position to  which  it  is  cited  above,  is  superseded  by  the 
provisions  of  the  Code,  so  far  as  it  decides  that  possess- 
ion is  absolutely  necessary  to  the  bringing  of  the  action. 
The  case  of  Walnman  v.  Hampton  (110  N.  Y.  429),, 
although  decided  eight  years  after  the  sections  above  re- 
ferred to  took  effect,  arose  before  that  time,  and  does  not 
attempt  to  decide  what  the  rights  of  the  parties  would 
be  under  the  Code;  and  in  the  case  of  Hulse  v.  Hulse 
(23  N.  Y.  S.  Rep.  123),  the  question  was  not  necessarily 
involved,  and  in  so  far  as  the  dicta  of  the  court  might 
seem  to  sustain  the  old  rule,  it  clearly  was  not  the  inten- 
tion of  the  court  to  decide  that  point. 

Sec.  3'  By  remainderman. 

Where  two  or  more  persons  hold,  as  joint  tenants  or 
as  tenants  in  common,  a  vested  remainder  or  reversion, 
any  one  or  more  of  them  may  maintain  an  action  for 
a  partition  of  the  real  property  to  which  it  attaches, 
according  to  their  respective  shares  therein,  subject  to 
the  interest  of  the  person  holding  the  particular  estate 
therein,  but  no  sale  of  the  premises  in  such  an  action 
shall  be  made  except  by  and  with  the  consent  in  writing, 
to  be  acknowledged  and  proved  and  certified  in  like 
manner  as  a  deed,  to  be  recorded,  by  the  persons  owning 
and  holding  such  particular  estate  or  estates  ;  and  if  in 
such  an  action  it  shall  appear  in  any  stage  thereof,  that 
partition  or  sale  cannot  be  made  without  great  prejudice 
to  the  owners,  the  complaint  must  be  dismissed.  The 
dismissal  of  the  complaint,  as  herein  provided,  shall  not 
affect  the  right  of  any  party  to  bring  a  new  action 
after  the  determination  of  such  particular  estate.  (Co. 
Civ.  Proc.  §  1533). 
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The  provisions  of  this  section  of  the  code  have  been 
inserted  to  settle  a  doubt  which  existed  in  regard  to 
the  rights  of  remaindermen  or  reversioners  to  bring  an 
action  for  partition.  Cases  often  arise  where  it  is  es- 
sential to  the  interests  of  the  owner  of  an  undivided 
share  in  reversion,  that  his  estate  should  be  severed  from 
that  of  his  co-tenants,  if  it  .can  be  done  by  actual  parti- 
tion. The  statute  is  very  guarded  in  such  a  case,  how- 
ever, and  throws  every  safe-guard  around  the  life  estate, 
or  other  particular  estate  in  the  property  ;  so  that  where 
an  actual  partition  cannot  be  made,  the  complaint  will 
be  dismissed,  unless  the  person  owning  such  particular 
estate  give  his  written  consent  to  a  sale  of  the  property. 
Even  that  provision  was  not  contained  in  the  statute  un- 
til the  amendment  of  1887.  The  sale  of  the  property 
would  defeat  the  very  intent  of  the  person  who  created 
the  particular  estate  ;  and  the  court  will  not  pe'i'mit 
that  to  be  done  without  the  consent  of  the  person 
owning  that  estate.  Where,  however,  only  actual  par- 
tition is  desired,  and  it  can  be  made  without  prejudice 
to  the  owners,  and  subject  to  the  particular  estate,  it 
may  be  had,  although  one  of  the  reversioners  or  remain- 
dermen is  the  person  who  holds  the  particular  estate. 
{Mason  v.  Mason,  Abb.  Dig.  1886,  p.  278).  A  remain- 
derman cannot  compel  the  person  holding  the  life  or 
other  particular  estate  to  partition,  as  his  rights  cannot 
be  changed  without  his  consent  {Hughes  v.  Hughes,  2 
Civ.  Pro.  R.  139);  but  where  the  particular  estate  is 
held  by  more  than  one  person,  as  tenants  for  life  or  for 
years,  they  may  partition  among  themselves,  and  join 
the  remainderman  as  a  defendant.  {JenJcins  v.  Fahey, 
73  N.  Y.  355).  Where  the  remainder  is  contingent,  and 
has  not  vested,  the  action  cannot  be  brought.  {Sullivan 
V.  Sullivan,  66  N.  Y.  37).  As  to  how  partition  is  made, 
or  the  proceeds  of  a  sale  are  divided,  where  a  life  or 
other  particular  estate  exists,  see  a  subsequent  article  in 
this  chapter. 

Sec.  4.  By  an  infant. 

Tlie  section  of  the  Code  which  gives  the  cases  in  which 
an  infant  may  bring  an  action  of  partition,  will  be  found 
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quoted  at  volume  I,  at  page  128;  and  the  section  speci- 
fying the  bond  required  to  be  given  by  his  guardian  ad 
litem  is  given  in  the  same  volume,  at  page  141.  A 
guardian  ad  litem  for  an  infant  party  in  an  action  of 
partition  can  only  be  appointed  by  the  court  (Co.  Civ. 
Proc.  §  1535);  except  that  in  the  iirst  judicial  district,  the 
Code  provides  that  any  motion  (excex)t  for  a  new  trial 
upon  the  merits)  may  be  made  to  a  judge  out  of  court, 
which  elsewhere  must  be  made  in  court.  (Co.  Civ.  Proc. 
§  770;  Disirow  v.  Folger,  5  Abb.  Pr.  53).  A  general 
guardian  cannot  act  for  the  infant  as  guardian  ad  liUm; 
but  if  the  infant  is  under  fourteen  the  general  guardian 
may  apply  to  the  surrogate  for  the  authority  to  bring  the 
action.  An  omission  to  appoint  a  guardian  ad  litem  is  a 
radical  defect  in  the  proceedings;  and  a  purchaser  will 
not  be  required  to  complete  his  purchase  and  take  title 
under  a  decree  which  is  so  defective  that  it  could  be  set 
aside  for  error,  even  though  the  infant  execute  a  release 
after  becoming  of  full  age.  {KoTiler  v.  KoJiler,  2  Edw. 
69).  The  facts  which  warrant  the  surrogate  in  giving 
authority  to  an  infant  to  bring  the  action  must  be  set 
forth  {He  Marsac,  15  How.  Pr.  383);  and  the  require- 
ments of  the  section  upon  the  application  for  such  au- 
thority must  be  complied  with,  as  they  go  to  the  very 
foundation  of  the  authority  to  bring  the  suit;  and  a  non- 
compliance with  those  requirements  has  been  held  to  be 
sufBcient  ground  for  the  discharge  of  a  purchaser  under 
a  decree  of  sale,  and  an  order  that  the  money  be  re- 
funded. {ClarJc  V.  Clark,  21  How.  Pr.  479).  The  right 
of  the  infant  is  not  complete  until  all  the  requirements 
of  the  statute  have  been  fulfilled,  and  a  guardian  ad 
litem  has  been  appointed  who  is  capable  of  giving  the 
required  security.  {Lyle  v.  Smith,  13  How.  Pr.  104). 
The  guardian  cannot  act  until  he  has  filed  the  bond  re- 
quired by  section  fifteen  hundred  and  thirty-six  of  the 
Code.  It  has  been  held,  however,  that  if  the  guardian 
ad  litem  failed  to  file  the  required  bond,  the  court 
might  order  it  filed  nunc  pro  tunc  at  any  stage  of  the 
action,  even  after  judgment  and  sale  {Grogan  v.  Living- 
ston, Yi  N.  Y.  218;  Walter  v.  DeGraaf,  19  Abb.  N.  C. 
406);  and  as  the  statute  requires  a  bond  to  each  infant, 
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the  guardian  should  execute  and  file  as  many  bonds  as 
there  are  Infants  for  whom  he  appears,  and  a  failure  to 
file  a  bond  in  favor  of  each  infant  is  an  irregularity;  but 
it  does  not  divest  the  court  of  jurisdiction;  nor  will  a 
purchaser  be  relieved  from  his  purchase  on  that  ground. 
{Reed  v.  Heed,  UN.  Y.  S.  Rep.  524;  46  Hun,  212).  As 
to  the  appointment  of  a  guardian  ad  litem  for  an  infant 
party  in  partition,  see  volume  I,  page  137,  141,  et  seq. 
The  rule  as-to  the  appointment  of  such  guardian  for  an 
infant  defendant  who  is  a  non-resident,  is  the  same  as  in 
other  actions,  except  as  above  noticed.  Where  infants 
are  thus  represented  by  a  guardian  ad  litem,  they  are 
bound  by  the  final  judgment,  equally  as  adults.  {Prior 
V.  Prior,  18  N.  Y.  S.  Rep.  566).  So  where  such  guar- 
dian has  failed  to  raise  proper  objections  to  the  proceed- 
ings, in  the  interests  of  such  infants,  their  only  remedy 
is  against  the  guardian;  and  he  will  be  held  liable  to 
them  for  whatever  damages  they  may  have  sustained. 
{Peed  V.  Peed,  11  N.  Y.  S.  Rep.,  524;  46  Hun,  212). 
The  final  judgment  divests  them  of  any  other  remedy. 
(Id).  The  service  of  the  summons  on  an  infant  over  the 
age  of  fourteen  must  be  made  not  only  upon  him,  but 
upon  his  guardian,  or  some  person  to  be  designated  by 
the  court.  {Moulton  v.  Moulton,  15  jST.  Y.  S.  Rep.  157; 
47  Hun,  606).  Where  children  have  succeeded  to  the 
title  of  an  undivided  interest,  they  must  be  joined  as 
parties,  in  order  to  be  bound  by  the  judgment.  {Miller 
V.  WrigM,  14  N.  Y.  S.  Rep.  811;  109  N„  Y.  194;  see  also 
Moore  v.  Appleby,  108  N.  Y.  237). 

As  we  have  seen  in  section  one  of  this  article,  the 
general  guardian  of  an  infant  may  act -for  the  infant, 
where  it  is  sought  to  make  partition  by  deed  or  agree- 
ment. 

Sec.  5.  By  heir,  -when  devise  claimed  to  be  void. 

The  section  of  the  Code  specifying  the  cases  in  which 
an  heir  may  bring  an  action  against  those  who  are  in 
possession  under  a  void  devise,  is  given  in  volume  I,  at 
page  129;  and  see  also  section  two  of  this  article. 

Where  an  heir  brings  an  action  of  partition  under  sec- 
tion fifteen  hundred  and  thirty-seven  of  the  Code,  the 
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invalidity  of  the  devise  must  extend  to  the  whole  will, 
or  to  an  entire  devise  of  real  property.  {McKeon  v.  Kear- 
ney, 57  How.  349).  The  heir  must  be  an  heir  of  a  party 
who  was  either  actually  or  constructively  in  possession 
of  the  property  at  the  time  of  his  death;  he  cannot  under 
this  section  bring  his  action  to  partition  premises  of  which 
his  ancestor  was  not  seized.  {Greene  v.  Oreene,  23  N.  Y. 
S.  Rep.  869).  Nor  can  he  sustain  his  action,  the  effect 
of  which  would  be  to  defeat  the  power  given  an  executor 
to  sell,  under  the  will,  unless  he  alleged  and  established 
that  such  will  was  void.  {Henderson  v.  Henderson,  113 
N.  Y,  1).  Where  a  devise  has  been  declared  void,  it  is 
not  only  proper,  but  essential  in  the  complaint  that  such  a 
fact  should  be  alleged.  {Yoessing  v.  Voessing,  12  Hun, 
678).  The  fact  that  a  party  holds  adversely  under  a  void 
devise  furnishes  the  reason  for  the  rule  whichpermits  those 
heirs  who  are  kept  out  of  possession  to  bring  their  action 
and  test  as  well  the  title  as  the  division  of  the  property. 
{Hewlett  V.  Wood,  62  N".  Y.  75).  This  action  may  be 
brought  against  the  grantee  in  possession  together  with 
his  grantor  who  claims  under  such  void  devise.  Both  are 
necessary  parties.  {Malaney  v.  Cronin,  7  N.  Y.  S.  Rep. 
700;  44  Hun,  170).  The  act  of  J  853  (Chapter  238)  is  very 
fully  discussed  in  the  cases  of  Ward  v.  Ward  (23  Hun, 
431)  and  Wager  v.  Wager  (Id.  439). 

Sec.  6.  Parties  to  the  action. 

The  sections  of  the  Code  specifying  who  must  and  who 
may  be  made  parties  in  an  action  for  partition  will  be 
found  quoted  in  volume  I.  at  page  129,  et  seq.  The 
whole  subject" of  parties  to  actions  has  been  thoroughly 
discussed  in  that  place,  and  it  will  be  unnecessary  to  go 
over  the  same  ground  here.  The  people  of  the  State  may 
be  made  a  party  defendant  to  an  action  for  the  partition 
of  real  property,  in  the  same  manner  as  a  private  person. 
In  such  a  case,  the  summons  must  be  served  upon  the 
attorney-general,  who  must  appear  in  behalf  of  the  peo- 
ple. (Co.  Civ.  Proc.  §  1594).  The  importance  of  joining 
all  the  parties  who  have  any  interest  in  the  pi'operty 
becomes  apparent  when  a  sale  becomes  necessary;  as 
an  omission  to  join  necessary  parties   will  operate  to 
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defeat  the  very  object  of  the  whole  proceedings,  by  fur- 
nishing the  purchaser  a  valid  reason  for  refusing  to  com- 
plete his  purchase.  {Jordan  v.  Foillon,  77  JS".  Y.  518). 
An  incumbrancer  should  be  made  a  party.  {Bogardus 
v.  Parker,  7  How.  Pr.  305).  It  formerly  was  held  that 
the  wives  of  the  parties,  while  proper,  were  not  necessary 
parties  except  in  cases  where  a  sale  of  the  property  was 
required  {Bosekrans  v.  Roselcrans,  7  Lans.  486);  and 
that  a  widow  entitled  to  dower  in  the  whole  property  was 
not  a  necessary  party,  except  in  a  like  case  {Tanner  v. 
Niles,  1  Barb.  560);  but  the  Code  expressly  includes  them 
among  those  who  must  be  joined.  (Co.  Civ.  Proc.  §  1538). 
Where,  however,  actual  partition  is  made,  only  for 
the  purpose  of  dividing  the  estate,  certain  parties  who 
might  properly  be  joined,  need  not  be  made  parties;  but 
if  they  are  not  joined,  they  are  not  affected  by  the  judg- 
ment. (Co.  Civ.  Proc.  §  1539).  So  in  a  case  where 
actual  partition  was  made,  subject  to  a  right  of  dower, 
the  judgment  was  not  allowed  to  be  disturbed  on  motion 
of  the  widow,  as  her  rights  were  not  affected  by  it.  {Oor- 
don  V.  Sterling,  13  How.  Pr.  405).  An  alien  heir,  who 
holds  as  tenant  in  common,  may  be  plaintiff  in  the  action 
of  partition,  if  he  has  filed  the  necessary  desposition,  de- 
claring his  intention  to  become  a  citizen  {Nolan  v.  Com- 
mand, 11  Civ.  Pro.  R.  295);  and  a  tenant  by  the  curtesy 
of  an  undivided  share'  may  bring  the  action  {Tilton  v. 
Vail,  25  N.  Y.  S.  Rep.  212  ;  42  Hun,  638)  ;  but  not 
where  he  is  tenant  by  the  curtesy  in  the  whole  estate. 
(Id.;  Reed  v.  Reed,  46  Hun,  212  ;  12]Sr.  Y.  S.  Rep.  481)./< 
Where  a  party  has  a  conflicting  or  adverse  claim  he  can- 
not be  joined  with  the  plaintiff,  but  must  be  made  a 
defendant.  {Struppman  v.  Iluller,  52  How.  Pr.  211).  And 
those  who  have  parted  with  their  interest  in  the  prop- 
erty, are  not  proper  parties.  ( Vanderwerker  v.  Vander- 
werker,  7  Barb.  221).  Where  some  of  the  parties  are  un- 
known, the  requirements  of  the  statute  as  to  notice  and 
publication  must  be  complied  with,  and  the  record  must 
show  such  fact,  before  any  steps  can  be  taken  to  deter- 
mine their  rights.  {Denning  v.  Corwin,  11  Wend.  647 ; 
Co.  Civ.  Proc.  §  1541).  An  assignee  in  trust  for  credi- 
tors becomes  a  tenant  in  common  with  the  other  tenants, 
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and  may  maintain  tlie  action  of  partition  ( Van  Arsdale 
V.  Brake,  2  Barb.  599);  so  also  a  devisee  of  a  life  estate 
{Ackley  v.  Dygert,  Sa  Barb.  176);  or  one  who  lias  an  un- 
divided interest  in  mines  with  power  to  go  npon  the 
lands  and  work  them.  {Canfleld  v.  Ford,  16  How.  Pr. 
473).  If  the  action  was  brought  by  a  party,  not  a  tenant 
in  common  or  a  joint  tenant,  but  who  had  an  interest  in 
the  property,  the  defect  is  not  jurisdictional,  and  if  re- 
lief was  granted  to  which  the  plaintiff  was  not  entitled, 
the  error  should  be  corrected  by  appeal  {Cromwell  v. 
Hull,  97  N.  Y.  209);  as  where  the  action  was  brought  by 
a  remainderman  {Prior  v.  Prior,  49  Hun.  502);  and  the 
judgment  is  conclusive  upon  the  parties,  if  no  appeal  is 
taken.  {Peed  v.  Peed,  107  N.  Y.  545).  The  fact  that  a 
tenant  is  also  a.  trustee  for  part  of  the  other  tenants,  does 
not  prevent  his  bringing  the  action.  {Gheesman  v. 
Tliorne,  1  Edw.  629).  Where  lands  have  been  granted  to 
husband  and  wife  jointly,  they  may  partition  be- 
tween themselves  and  their  division  will  be  valid  and 
effectual.  (Laws  1880,  Chap.  472 ;  Zorntlein  v.  Bram, 
63  How.  Pr.  240)/9h/«f '  /"O  •>^.  ^'^ 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs, 
or  one  of  two  or  more  defendants,  in  an  action 
for  partition,  the  interest  of  the  decedent  in  the  prop- 
erty passed  to  a  person,  not  a  party  to  the  action,  the 
latter  may  be  made  defendant  by  the  order  of  the  court ; 
and  a  supplemental  summons  may  be  issued,  to  bring 
him  in  accordingly.     (Co.  Civ.  Proc.  §  1588). 

The  action  may  be  maintained  by  the  heirs-at-law, 
within  the  time  allowed  for  the  proof  of  a  will,  if  it  is 
probable  that  the  decedent  left  no  will  {Spring  v.  Sand- 
ford,  7  Paige,  550);  and  the  same  case  holds  that  where 
it  did  appear  that  the  decedent  left  any  debts  which 
could  not  be  satisfied  out  of  the  personal  property,  the 
partition  might  be  had  within  the  three  years  allowed 
for  creditors  to  apply  to  the  surrogate  for  a  sale  of  the 
real  estate  to  pay  debts.  {Hulse  v.  Hulse,  23  N.  Y.  S. 
Rep.  123).  As  to  abatement  of  action  on  death  of  party 
see  Vol.  I,  p.  672. 
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Sec.  7.  Notice  of  pendency. 

As  the  action  of  partition  is  one  which  affects  the  title 
to  real  property,  the  notice  of  pendency  of  action  is  re- 
quired ;  but  as  that  subject  has  been  fully  treated  of  in 
volume  I,  pp.  181,  185,  it  is  not  necessary  to  repeat  it 
here.  As  to  the  effect  of  an  omission  to  file  such  a  notice 
see  vol.  I,  p.  185. 

ARTICLE   II. 

PROCEEDINGS  IN  THE    A.CTION. 

SECTION. 

1.  The  complaint. 

2.  The  answer. 

3.  What  questions  may  be  raised. 

4.  How  issues  tried. 

5.  Proceedings  upon  default. 

Sec.  1.  The  complaint. 

The  requirements  of  the  Code  as  to  vs^hat  shall  be  stated 
in  the  complaint,  are  given  in  volume  I,  at  page  322. 
As  the  action  concerns  the  title  to  real  property,  it  is 
necessary  to  be  very  careful  in  following  the  exact  re- 
quirements of  the  statute.  The  proceedings  being  statu- 
tory, and  in  rem,  the  jurisdiction  of  the  court  is  con- 
fined to  the  subject  matter  set  forth  in  the  complaint. 
{Corwithe  v.  Oriffing,  21  Barb.  9).  The  rule  formerly 
was  that  the  plaintiff  must  allege  that  he  was  in  possess- 
ion of  the  premises  or  some  part  thereof,  or  that  he  with 
other  parties  were  "seized  in  common"  of  the  property; 
but  since  the  Code  of  Civil  Procedure  took  effect,  as  we 
have  seen  in  section  two  of  the  preceding  article,  actual 
possession  is  not  necessary  to  the  bringing  of  the  action; 
and  it  is  not-necessary  to  allege  it;  but  the  facts  as  they 
exist  should  be  alleged  so  that  the  court  may  ascertain 
the  exact  situation  of  the  parties.  All  lands  held  in 
common  by  the  same  persons  must  be  partitioned  in  one 
action.  {Henderson  v.  Henderson,  9  IST.  Y.  S.  Rep. 
356).  Where  infants  are  interested,  the  complaint  shall 
state  whether  or  not  the  parties  own  any  other  lands  in 
common.  (Gren.  Rule,  65).  The  rule  just  cited,  how- 
ever, was  not  intended  to  establish  a  rule  of  pleading; 
but  rather  to  prevent  multiplicity  of  suits,  and  also  to 
inform  the  court,  when  disposing  of  the  question  of  costs. 
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{Pritchard  v.  Dratt,  32  Hun,  417).  The  estate  of  each 
owner  must  be  stated;  but  where  several  owners  collect- 
ively have  shares,  the  extent  of  which  is  unknown  to 
the  plaintiff,  he  may  state  that  fact.  {Hyatt  v.  Pugsley, 
23  Barb.  285,  303).  A  failure,  however,  to  state  in  the 
complaint  the  interests,  rights  or  shares  of  all  the  parties, 
which  might,  on  motion,  have  been  supplied  by  way  of 
an  amendment,  will  not  render  the  decree  irregular,  so 
as  to  defeat  the  title,  so  far  as  relates  to  parties  to  the 
action  or  those  taking  title  from  them  {Noble  v.  Crom- 
well^ 26  Barb.  475);  but  where  such  omission  would 
affect  the  title  of  a  purchaser,  he  will  not  be  compelled 
to  complete  the  purchase  unless  the  judgment  is  amended 
inthat  res]pect.  (Id).  If  in  the  action  the  plaintiff  seeks 
to  recover  rents  and  profits,  the  facts  entitling  him  to 
such  profits  must  be  pleaded  or  they  cannot  be  recovered, 
especially  in  case  of  a  default.  {BullwinJcer  v.  R'yTcer, 
12  Abb.  Pr.  311).  Where  one  of  the  owners  has  made 
advances  on  account  of  the  property,  it  is  proper  to 
allege  that  fact  in  the  complaint,  and  ask  that  the  rights 
of  such  party  by  reason  thereof  be  adjudicated  upon 
{Bogardus  v.  ParTcer,  7  How.  Pr.  305);  and  the  com- 
plaint will  not  be  demurrable  for  misjoinder  by  reason  of 
such  allegation.  (Id).  As  to  general  regulations  regard- 
ing pleadings  and  the  complaint,  see  volume  I,  chapters 
IX  and  X. 

Sec.  S.  Tbe  Ans^rer. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as 
stated  in  the  complaint,  may  be  controverted  by  the  an- 
swer. The  title  or  interest  of  any  defendant  in  the  prop- 
erty, as  stated  in  the  complaint,  may  also  be  controverted 
by  liis  answer,  or  the  answer  of  any  other  defendant  ; 
and  the  title  or  interest  of  any  defendant,  as  stated  in  his 
answer,  may  be  controverted  by  the  answer  of  any  other 
defendant.  A  defendant,  thus  controverting  the  title  or 
interest  of  a  co-defendant,  must  comply  with  section  five 
hundred  and  twenty-one  of  the  code.  The  issues,  joined 
as  prescribed  in  this  section,  must  be  tried  and  deter- 
mined in  the  action.     (Co.  Civ.  Proc.  §  1543). 

As  has  been  shown  by  section  two  of  the  preceding 
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article,  the  action  of  partition  is  extended  so  as  to  allow 
the  title  to  be  tried,  as  well  as  the  mere  question  of  ten- 
ancy. Under  this  section  the  titles  of  the  various  parties 
to  the  realty  may  be  disputed  and  determined.  {Shan- 
non V.  Pickell,  2  N.  Y.  S.  Rep.  160).  All  those  rulings 
which  lield  to  the  contrary  were  superceded  by  the  pro- 
visions of  the  section  above  quoted.  The  general  rules 
of  pleading  apply  to  the  answer  in  partition  ;  so  that  if 
special  statutory  defenses  are  to  be  relied  on,  they  must 
be  pleaded.  {Barnard  v.,  Onderdonl;  11  Abb.  JST.  C. 
349).  See  chapter  XI,  in  volume  I,  for  the  rules  with 
reference  to  the  answer,  its  form,  denials,  new  matter,  etc. 

Sec.  3.  What  questions  may  be  raised. 

As  has  quite  fully  appeared  by  the  previous  section, 
and  by  section  two  of  the  preceding  article,  not  only  the 
question  of  the  tenancy,  joint  or  in  common,  may  be 
raised  and  determined,  but  t  le  entire  question  of  title 
may  be  put  in  controversy,  and  that  is  true  whether  the 
controversy  is  between  the  plaintiff  and  the  defendants, 
or  whether  it  is  between  different  defendants;  as  one 
defendant  may  controvert  the  title  of  his  co-defendant; 
but  one  plaintiff  cannot  controvert  the  title  of  his  co- 
plaintiff,  as  he  cannot  join  with  him  one  having  conflict- 
ing claims.  {Struppman  v.  Iftiller,  52  How.  Pr.  211).  An 
heir  may  controvert  the  title  of  one  holding  under  a 
devise,  if  he  alleges  the  devise  to  be  void.  (See  §  5  of 
the  preceding  article).  The  claim  of  a  creditor  may  be 
tried  in  the  action  of  partition,  and  his  rights  determined 
(Co.  Civ.  Proc.  §  1540),  and  all  questions  affecting  the 
real  property,  as  dower,  curtesy,  liens,  life  or  other  par- 
ticular estates,  are  specifically  declared  by  the  Code  to 
be  proper  subjects  for  adjudication  in  the  action.  (Co. 
Civ.  Proc.  §  1539).  The  most  important  change  which 
the  Code  made  in  the  action  of  partition  was  that  by  which 
the  question  of  title  might  be  tried  and  determined  in  it. 
Formerly,  if  the  question  of  title  arose,  the  action  had  to 
go  down,  to  await  the  determination  of  that  question  else- 
where; but  not  so  now.  Where  some  of  the  parties  are 
tenants  in  common  of  lands  in  different  counties,  but  are 
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not  tenants  in  common  with  certain  other  parties,  the 
questions  cannot  be  determined  in  one  action;  as  the  rights 
of  parties  cannot  be  determined  in  an  action  in  which 
they  have  no  interest  in  common  with  some  of  the  other 
parties.  {Mayor  v.  Mayor,  11  Abb.  N.  C.  367).  Where 
some  of  the  lands  are  situated  in  another  state,  but  the 
parties  agree  to  make  partition  in  this  state,  they  will 
not  be  allowed  to  question  the  jurisdiction  of  the  court. 
{Bowen  v.  Durant,  6  N.  Y.  S.  Rep.  535).  The  court 
may  adjust  in  the  interlocutory  or  final  judgment,  or 
otherwise,  as  the  case  requires,  the  rights  of  one  or  more 
of  the  parties,  as  against  any  other  party  or  parties,  by 
reason  of  the  receipt,  by  the  latter,  of  more  than  his  or 
their  proper  proportion  of  the  rents  or  profits  of  a  share, 
or  part  of  a  share.  (Co.  Civ.  Proc.  §  1589.  Formerly  the 
question  of  rents  and  profits  was  not  thought  a  proper 
subject  to  consider  in  an  action  of  partition  {Burhans  v. 
Burhans,  2  Barb.  Ch.  398,  410);  but  in  keeping  with  the 
extention  of  the  action  itself,  that  rule  has  been  so  mod- 
ified that  if  a  party  alleges  the  facts  entitling  himself  to 
an  accounting  of  the  rents  and  profits,  especially  where 
the  land  has  been  held  adversely  to  him,  he  may  re- 
cover them.  {McGabe  v.  McGahe,  18  Hun,  163).  They 
can  only  be  recovered,  on  default,  if  demanded  in 
the  complaint.  {Bullwiriker  v.  ByJcer,  12  Abb.  Pr. 
811).  The  court  may  appoint  a  receiver  in  a  proper 
case  ;  and  with  the  sanction  of  the  court  he  may  lease 
the  property  and  collect  the  rents  and  profits,  pendente 
lite.  {Weeks  v.  Weeks,  106  IST.  Y.  626  ;  see  also  vol.  I, 
p.  578).  Where  the  tenant  in  possession  has  made  ne- 
cessary improvements,  if  he  claims  to  be  allowed  for 
them  he  must  demand  them.  {Wainman^.  Hampton, 
110  N.  Y.  429).  The  mere  fact  of  making  improve- 
ments, however,  does  not  entitle  him  to  such  allowance 
{Scott  Y.  Guernsey,  48  N.  Y.  106);  they  should  be  reason- 
able and  necessary.  {Ford  v.  Knapp,  102  N.  Y.  135  ; 
revs'g  S.  C.  31  Hun,  522).  In  the  last  case  cited,  the 
court  say  that  the  authorities  leave  us  at  liberty  to  con- 
sider whether  upon  the  facts  and  circumstances  of  the 
case,  the  improving  tenant  ought  to  be  protected;  and  fur- 
nish ns  the  power  to  grant  the  protection,  if  it  may  justly 
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be  demanded.  Such  improvements  as  are  necessary  and 
proper  may  be  set  off  against  a  demand  for  rents  and 
profits  which  have  been  received  during  the  possession  of 
the  property  by  one  of  the  several  tenants  {Jackson  v. 
Loomis,  4  Cow.  168);  but  where  such  a  claim  is  not 
made,  it  will  not  be  allowed.  {Wainman  v.  Hampton^ 
110  N.  Y.  429). 

Sec<  4.  Hew  issues  tried. 

The  forming  and  trial  of  issues  having  been  fully  con- 
sidered in  volume  IT  of  this  work,  at  pages  186  and  214, 
it  will  not  be  necessary  again  to  go  into  them.  It  is  sufii- 
cient  here  simply  to  say  that  the  issues  of  fact  in  an 
action  of  partition  are  triable  by  jury ;  and  unless  the 
court  directs  the  issues  to  be  stated  as  prescribed  in  sec- 
tion nine  hundred  and  seventy  of  the  code,  they  may  be 
tried  upon  the  pleadings.  (Co.  Civ.  Proc.  §  1544). 
Where  there  is  no  dispute  between  the  various  parties  as 
to  their  respective  rights  and  interests,  the  court  may 
order  a  reference  instead  of  a  Jury  trial.  {Broion  v. 
Brown,  23  N.  Y.  S.  Rep.  768). 

As  to  the  place  of  trial,  see  volume  II,  page  110.  As 
to  the  jurisdiction  of  the  court  to  try  the  issues,  see  sec- 
tion two  sub-division  two  of  the  preceding  article. 

Sec.  5.  Proceeding's  upon  default. 

SUB-DIYISION      1. — RejFEEENCE    TO     ASCERTAIN      TiTLE. 

Where  a  defendant  has  made  default  in  appearing  or 
pleading,  or  where  a  party  is  an  infant,  the  court  must 
ascertain  the  rights,  shares,  and  interests  of  the  several 
parties  in  the  property,  by  a  reference  or  otherwise, 
before  interlocutory  judgment  is  rendered  in  the  action. 
(Co.  Civ.  Proc.  §  1545). 

Where  the  rights  and  interests  of  the  several  parties, 
as  stated  in  the  complaint,  are  not  denied  or  contro- 
verted, if  any  of  the  defendants  are  infants  or  absentees, 
or  unknown,  the  plaintiff,  on  an  affidavit  of  the  fact,  and 
notice  to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  special  term  for  an  order  of  reference,  to  take  proof 
of  the  plaintiff's  title  and  interest  in  the  premises,  and  of 
the  several  matters  set  forth  in  the  complaint;  and  to 
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ascertain  and  report  the  rights  and  interests  of  the  several 
parties  in  the  premises,  and  an  abstract  of  the  convey- 
ance by  which  the  same  are  held.  Such  referee  shall,  in 
all  cases,  be  selected  by  the  court.     (General  Rule  66). 

Where  the  plaintiff  makes  proof  by  affidavit  that  the 
defendants  have  made  default,  or  it  appearing  that  the 
defendants  or  some  of  them  are  infants,  it  is  the  usual 
practice  to  make  application  to  the  court  for  a  referee  to 
ascertain  the  titles  as  provided  by  the  foregoing  section 
and  rule.  Where  the  plaintiff  deems  that  the  lands  are 
so  situated  that  a  partition  of  them  cannot  be  made  with- 
out great  prejudice  to  the  owners,  he  should  also  ask 
that  the  referee  be  instructed  to  ascertain  and  report  as  to 
that  fact.  The  duties  of  the  referee  being  thus  defined 
by  the  order,  he  should  proceed,  as  on  any  other  refer- 
ence, to  examine  into  the  questions  referred  to  him.  He 
should  trace  the  title  back  to  the  common  source  of  the 
several  tenants  in  common.  {Hamilton  v.  Morris,  7 
Paige,  39).  The  proof  should  be  so  certain  that  the 
plaintiff  would  be  entitled  to  recover  if  the  action  had 
been  ejectment.  {LarJcin  v.  Mann,  2  Paige,  27).  On 
such  a  reference  the  proceedings  are  the  same  as  on  any 
other  reference  to  ascertain  and  report  a  specitic  fact, 
and  need  not  be  specified  here.     See  volume  II,  p.  347. 

Sub-division  2. — How  liens  ascertained. 

Before  an  interlocutory  judgment  for  the  sale  of  real 
property  is  rendered,  in  an  action  for  partition,  the 
court  must,  either  with  or  without  application  by  a 
party,  direct  a  reference,  to  ascertain  whether  there  is 
any  creditor,  not  a  party,  who  has  a  lien  on  the  undi- 
vided share  or  interest  of  any  party.  But  the  court  may 
direct  or  dispense  with  such  a  reference,  in  its  discretion, 
where  a  party  produces  a  search,  certified  by  the  clerk, 
or  by  the  clerk  and  register,  as  the  case  requires,  of  the 
county  where  the  property  is  situated;  and  it  appears 
therefrom,  and  by  the  affidavit,  if  any,  produced  there- 
with, that  there  is  no  such  outstanding  lien.  (Co.  Civ. 
Proc.  §  1561). 

Where  a  reference  is  directed,  as  prescribed  in  section 
fifteen  hundred  and  sixty-one  of  the  Code,  the  referee 
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must  cause  a  notice  to  be  published  once  in  each  week 
for  six  successive  weeks,  in  such  newspaper  published  in 
the  county  wherein  the  place  ot  trial  is  designated  as 
shall  be  designated  by  the  court  directing  said  reference, 
and  also  in  a  newspaper  published  in  each  county, 
wherein  the  property  is  situated,  requiring  each  person, 
not  a  party  to  the  action,  who,  at  the  date  of  the  order, 
had  a  lien  upon  any  undivided  share  or  interest  in  the 
property,  to  appear  before  the  referee,  at  a  speciiied 
place,  and  on  or  before  a  specified  day,  to  prove  his  lien, 
and  the  true  amount  due  or  to  become  due  to  him  by 
reason  thereof.  The  referee  must  report  to  the  court, 
with  all  convenient  speed,  the  name  of  each  creditor, 
whose  lien  is  satisfactorily  proved  before  him,  the  nature 
and  extent  of  the  lien,  the  date  thereof,  and  the  amount 
due  or  to  become  due  thereupon.     (Co.  Civ.  Proc.  §  1562). 

A  referee  is  authorized  under  these  sections  to  take 
proof  and  pass  upon  the  validity  of  a  mortgage  upon  an 
undivided  share  claimed  by  one  of  the  parties,  although 
that  question  is  not  raised  by  the  pleadings.  {Halsted 
v.  Halsted,  55  N.  Y.  442).  If  notice  is  given  to  general 
lienors,  they  are  bound  by  the  report  of  the  referee  if  the 
same  is  confirmed  without  any  exception  from  them. 
{Dunham  v.  Minard,  4  Paige,  441). 

Where  the  referee  in  making  his  report  described  a 
wrong  lien,  and  found  against  it,  and  after  the  time  for 
proving  liens  had  expired,  the  mistake  was  discovered, 
the  creditor  was  allowed  to  come  in  and  prove  his  true 
claim,  upon  paying  the  costs  of  the  motion.  {Horton  v. 
BuskirTi,  1  Barb.  421).  In  some  cases  the  order  direct- 
ing the  reference  to  ascertain  the  liens,  directs  the  sale  of 
the  property,  and  allows  the  purchaser  to  produce  before 
the  referee,  all  liens  that  are  presented  to  him  ;  but  that 
does  not  relieve  the  referee  of  the  duty  of  ascertaining 
the  liens  himself  ;  and  if  the  purchaser  is  slow  in  pro- 
ducing proof  of  liens,  it  does  not  excuse  the  referee  from 
paying  them  when  proved.  ( Wiseman  v.  Wingrove,  85 
N.  Y.  353).  While,  as  we  have  seen  above,  a  referee 
may  find  the  facts  as  to  a  lien,  although  it  is  not  raised 
by  the  pleadings  ;  still  he  is  so  bound  by  the  pleadings 
that  he  cannot  find  the  interests  of  the  parties  to  be 


46  PRACTICE. 

Otherwise  than  as  stated  and  admitted  in  the  pleadings. 
{McAlear  v.  Belaney,  19  Wkly  Dig.  252).  If  he  finds 
the  facts  correctly,  but  draws  wrong  conclusions,  the 
court  will  correct  the  conclusions,  without  sending  the 
report  back  to  the  referee.  {Austin  v.  Ahearne,  61 
N".  Y.  6). 

Where  the  referee  finds  that  an  actual  partition  can 
be  made,  and  such  report  is  confirmed,  it  will  be  followed 
by  an  interlocutory  judgment,  declaring  so  far  as  the 
same  have  been  ascertained,  the  rights  of  all  the  parties, 
and  a  designation  of  commissioners  to  make  the  parti- 
tion, which  will  be  spoken  of  in  articles  three  and  four 
of  this  chapter. 

It  has  been  held  that  the  referee  appointed  to  ascer- 
tain liens  need  not  annex  to  his  report  the  searches  as  to 
title  ;  but  the  better  practice  is  to  annex  them  to  the  re- 
port ;  or  if  he  does  not,  he  should  state  that  he  caused  a 
search  to  be  made,  and  give  the  name  and  nature  of 
the  incumbrances,  if  any.  (Noble  v.  Cromwell,  27  How. 
Pr.  289). 

Sub-division  3. — Peoceedings  wheee  Paetitiobt  Can- 
not BE  Made. 

If  the  referee  appointed  to  ascertain  liens  is  also  di- 
rected to  report  whether  or  not  actual  partition  can  be 
made,  and  he  reports  that  it  cannot  be  made  without 
great  prejudice  to  the  owners  of  the  property,  but  that  a 
sale  should  be  made,  it  becomes  apparent  at  once  that  it 
is  very  important  that  he  should  be  very  particular  and 
explicit  in  his  report  as  to  the  title  ;  because  as  a  sale 
will  usually  be  ordered  on  the  coming  in  of  such  a  report 
and  its  confirmation,  and  as  a  purchaser  at  such  a  sale  is 
entitled  to  have  an  indefeasible  title  before  he  is  required 
to  complete  his  purchase,  the  report  should  state,  or  the 
search  annexed  to  it  should  show,  every  fact  necessary 
to  make  the  title  perfect. 

The  report  of  the  referee  that  actual  partition  cannot 
be  made  without  great  prejudice  to  the  owners,  should 
not  merely  state  that  conclusion,  but  should  state  all  the 
essential  facts  which  are  the  basis  of  such  conclusion, 
so  that  the  court  may  be  informed  as  to  the  correctness 
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and  justice  of  the  opinion  or  conclusion  of  the  referee. 
{Tucker  v.  Tucker,  19  Wend.  226). 

As  to  the  proceedings  for  the  confirmation  of  the  re- 
port of  a  referee  in  such  case,  see  vol.  II,  p.  378  ;  and  as 
to  the  motion  for  interlocutory  judgment  upon  the  con- 
firmation of  the  report,  see  vol.  II,  p.  588.  Exceptions 
to  the  report  may  be  tiled  within  eight  days  after  notice 
of  the  filing  thereof  ;  and  if  not  so  filed  the  report  be- 
comes absolute,  and  an  order  may  be  entered  to  that 
effect  ;  or,  what  is  more  common  practice,  a  motion  may 
be  noticed  for  interlocutory  judgment.  The  proceedings 
where  a  sale  is  ordered,  will  be  found  in  article  five  of 
this  chapter. 

ARTICLE  III. 

IWTEELOOUTOEY  JUDGMENT. 

SECTION. 

1.  What  to  contain. 

2.  How  modified  or  changed. 

Sec.  1 .  What  to  contain. 

After  all  the  proceedings  have  been  had,  including  the 
trial  of  the  issues  raised  by  the  pleadings,  or  upon  proof 
of  the  default  of  the  defendants,  and  the  reference  as  to 
title,  the  court  by  interlocutory  judgment  must  declare 
what  is  the  right,  share,  or  interest  of  each  party  in  the 
property,  as  far  as  the  same  has  been  ascertained,  and 
must  determine  the  rights  of  the  parties  therein.  Where 
it  is  found,  by  the  verdict,  report,  or  decision,  or  where 
it  appears  to  the  court,  upon  an  application  for  judgment 
in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  can- 
not be  made  without  great  prejudice  to  the  owners,  the 
interlocutory  judgment,  except  as  otherwise  expressly 
prescribed,  must  direct  that  the  property,  or  the  part 
thereof  which  is  so  circumstanced,  be  sold  at  public 
auction.  Otherwise,  an  interlocutory  judgment  in  favor 
the  plaintiff,  must  direct  that  partition  be  made  between 
the  parties,  according  to  their  respective  rights,  shares 
and  interests.     (Co.  Civ.  Proc.  §  1546). 

Where  the  right,  share,  and  interest  of  a  party  has 
been  ascertained  and  determined,  and  the  rights,  shares, 
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or  interesta  of  the  other  parties,  as  between  themselves, 
remain  unascertained  or  undetermined,  the  interlocutory- 
judgment  for  a  partition,  rendered  as  prescribed  in  sec- 
tion fifteen  hundred  and  forty-six,  must  direct  a  parti- 
tion, as  between  the  party  whose  share  has  been  so  de- 
termined and  the  other  parties  to  the  action.  Where  the 
rights,  shares  and  interests  of  two  or  more  parties  have 
been  thus  ascertained  and  determined,  the  interlocutory 
judgment  may  also  direct  the  partition  among  them  of  a 
part  of  the  property,  proportionate  to  their  aggregate 
shares.  In  either  case,  the  court  may,  from  time  to 
time,  as  the  other  rights,  shares,  and  interests  are  ascer- 
tained and  determined,  render  an  interlocutory  judg- 
ment, directing  the  partition,  in  like  manner,  of  the  re- 
mainder of  the  property.     (Co.  Civ.  Proc.  §  1547). 

As  will  be  seen  by  the  sections  j  ast  quoted,  great  care 
should  be  taken  in  the  preparation  of  the  interlocutory 
judgment,  as  it  declares  the  rights,  titles  and  interests  of 
each  party,  and  determines  their  rights  in  the  property 
{Taggari  v.  Hurlburt,  66  Barb.  553);  and  leaves  nothing 
open  or  reserved  except  mere  matters  of  detail  in  carry- 
ing it  out.  (Id).  The  court  also  by  the  interlocutory 
judgment  determines  whether  the  property  shall  be  ac- 
tually partitioned  or  sold.  The  rules  governing  the 
rights  of  the  parties  in  partition  are  the  same,  whether 
there  is  a  sale  or  an  actual  partition;  as  the  rights  of  the 
parties  in  the  proceeds  of  a  sale  are  the  same  as  they 
were  in  the  land.  ( War  field  v.  Crane,  4  Abb.  Ct.  App. 
Dec.  525).  Where  the  right,  share  or  interest  of  one 
or  more  of  the  parties  has  been  ascertained  and  deter- 
mined, but  as  to  the  other  parties  no  such  determination 
has  been  made,  the  court  may  direct  the  action  to  be 
severed,  and  final  judgment  to  be  rendered,  with  respect 
to  the  portion  of  the  property  set  apart  to  the  parties, 
whose  rights,  shares,  and  interests  are  determined,  leav- 
ing the  action  to  proceed  as  against  the  other  parties, 
with  respect  to  the  remainder  of  the  property;  and,  if 
necessary,  the  court  may  direct  that  one  of  those  parties 
be  substituted  as  plaintiff.     (Co.  Civ.  Proc.  §  1547). 

Where  two  or  more  parties,  to  an  action  for  partition, 
make  it  appear  to  the  court,  that  they  desire  to  enjoy 
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their  shares  in  common  with  each  other,  the  interlocu- 
tory judgment  may,  in  the  discretion  of  the  court,  direct 
partition  to  be  so  made,  as  to  set  oflf  to  them  their  shares 
of  the  real  property  partitioned,  without  partition  as  be- 
tween themselves,  to  be  held  by  them  in  common.  (Co. 
Civ.  Proc.  §  1548). 

Under  the  section  last  quoted,  one  party  may  have  his 
part  set  off  to  him,  while"  that  of  the  others  is  sold,  if  the 
court  is  of  the  opinion  that  such  course  is  best  {Haywood 
V.  Judson,  4  Barb.  228);  and  where  the  parties  plaintiff 
have  interests  in  common  with  each  other,  and  the 
parties  defendant  ha,ve  like  interests  as  to  each  other,  the 
court  may  direct  that  the  property  be  divided  into  two 
parts,  one  part  to  be  set  apart  for  the  plaintiffs  and  the 
other  for  the  defendants;  and  no  further  division  will  be 
made  where  it  is  not  required.  ( Walker  v.  Walker,  3 
Abb.  N.  C.  11).  Where  some  of  the  parties  desire  to  hold 
in  common,  without  partition  as  between  themselves, 
such  division  should  be  made  before  the  final  decree  is 
made.     {Northrop  v.  Anderson,  8  How.  Pr.  351). 

Where  the  interlocutory  judgment,  in  an  action  for 
partition,  directs  a  partition,  it  must  designate  three  repu- 
table and  disinterested  freeholders  as  commissioners,  to 
make  the  partition  so  directed.     (Co.  Civ.  Proc.  §  1549), 

It  is  the  duty  of  the  court  to  make  the  designation  of 
the  commissioners;  but  if  the  parties  agree  upon  three 
proper  persons  the  court  will  designate  them;  and  when 
the  designation  of  commissioners  has  been  made  upon 
the  selection  of  the  parties,  their  report  is  regarded  with 
even  more  respect  than  the  verdict  of  a  jury;  and  will 
not  be  set  aside,  unless  for  very  good  cause.  {Livings- 
ton V.  OlarTcson,  4  Edw.  Ch.  596). 

Where  the  interlocutory  judgment  directs  a  sale  of  the 
property,  the  court  must,  in  such  judgment,  direct  the 
terms  of  credit  to  be  given  at  such  sale,  if  any;  it  must 
also  direct  the  terms  of  the  credit  which  may  be  allowed 
for  any  portion  of  the  purchase  money,  of  which  it  thinks 
proper  to  direct  the  investment,  and  for  any  portion  of 
the  purchase-money,  which  is  required  to  be  invested  for 
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the  benefit  of  a  person,  as  prescribed  in  this  article.  (Co. 
Civ.  Proc.  §  1573). 

The  persons  referred  to  in  the  section  just  quoted,  for 
whose  benefit  such  investment  is  to  be  made,  are  infants, 
unknovirn  owners,  parties  out  of  the  state,  tenants  for 
life  or  years,  by  the  curtesy  or  in  dower.  (Co.  Civ.  Proc. 
§  1581,  et  seq). 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in 
the  action,  or  by  the  report,  that  there  was,  at  the  date 
of  the  order,  any  existing  lien  upon  the  share  or  interest 
of  a  party  in  the  property,  the  interlocutory  judgment, 
directing  the  sale,  must  also  direct  the  ofiicer  making  it 
to  pay  into  court  the  portion  of  the  money,  arising  from 
the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  for 
which  it  is  liable.     (Co.  Civ.  Proc.  §  1563). 

As  to  the  manner  of  applying  for  such  money,  so  paid 
into  court,  see  article  V,  section  5,  infra. 

The  court  has  authority  at  all  times  to  correct  or  mod- 
ify the  interlocutory  judgment,  as  will  be  seen  by  the 
next  section.  The  moving  party  should  enter  the  judg- 
ment like  any  other  judgment,  and  serve  a  copy  upon  the 
adverse  parties.  If  any  party  feels  himself  aggrieved  by 
such  judgment,  he  may  appeal  therefrom;  but  such  an 
appeal  cannot  be  taken  to  the  court  of  appeals.  {Beebe 
V.  Griffing,  6  N.  Y.  466). 

Sec.  2.  Hoiv  modified  or  changed. 

From  time  to  time  as  the  action  proceeds  and  the  inter- 
ests or  rights  of  parties  require,  the  court  may  modify 
the  interlocutory  judgment;  so  where  the  commissioners 
or  a  majority  of  them,  report  that  the  property,  or  a  par- 
ticular lot,  tract,  or  other  portion  thereof,  is  so  circum- 
stanced, that  a  partition  thereof  cannot  be  made,  with- 
out great  preujdice  to  the  owners  thereof,  the  court,  if  it 
is  satisfied  that  the  report  is  just  and  correct,  may  there- 
upon, except  as  otherwise  expressly  prescribed,  modify 
the  interlocutory  judgment,  or  render  a  supplemental 
interlocutory  judgment,  reciting  the  facts,  and  directing 
that  the  property,  or  the  distinct  parcel  thereof  so  cir- 
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cunistanced,  be  sold  by  a  referee,  designated  in  the  judg- 
ment,  or  by  the  sheriff.     (Co.  Civ.  Proc.  §  1560). 

As  to  the  proceedings  where  a  sale  is  ordered,  see  arti- 
cle V^,  infra. 

ARTICLE  IV. 

COMMISSIONERS   TO   MAKE  PARTITION. 

SECTION. 

1.  How  qualified  and  removed. 
3.  How  to  proceed. 

3.  Proceedings  where  there  is  a  particular  estate. 

4.  Report  of  commissioners. 

Sec.  1 .  How  qualified  and  removed. 

As  we  have  seen  in  the  last  article,  the  court  by  inter- 
locutory judgment  designates  three  reputable  and  disin- 
terested free-holders  as  commissioners  to  make  the  parti- 
tion directed  by  such  judgment.  Before  entering  upon  the 
discharge  of  their  duties,  each  of  the  commissioners  must 
subscribe  and  take  an  oath  before  an  officer  specified  in 
section  eight  hundred  and  forty-two  of  the  Code,  to  the 
effect  that  he  will  faithfully,  honestly,  and  impartially 
discharge  the  trust  reposed  in  him.  Each  commissioner's 
oath  must  be  filed  with  the  clerk,  before  he  enters  upon 
the  execution  upon  his  duties.  The  court  may,  at  any 
time,  remove  either  of  the  commissioners.  If  either  of 
them  dies,  resigns,  neglects  or  refuses  to  serve,  or  is 
removed,  the  court  may,  from  time  to  time,  by  order, 
appoint  another  person  to  his  place.  (Co.  Civ.  Proc.  § 
1550 

Sec.  2.  How  to  proceed. 

The  commissioners  are  entirely  subject  to  the  direction 
and  control  of  the  court;  and  their  duty  consists  first  of 
ascertaining  whether  or  not  partition  can  be  made;  and 
if  they  find  that  it  cannot  be  made  without  great  pre- 
judice to  the  owners,  they  must  report  that  fact  in 
writing  to  the  court  (Co.  Civ.  Proc.  §  1551);  but  if  actual 
partition  can  be  made,  then  they  must  proceed  to  make 
the  partition  as  directed  by  the  interlocutory  judgment. 
(Id).  The  commissioners  have  nothing  to  do  with  a  sale 
of  the  property,  in  case  actual  partition  cannot  be  made; 
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such  a  sale  is  made  either  by  the  sheriff  or  by  a  referee 
appointed  for  that  purpose.     (Co.  Civ.  Proc.  §  1560). 

The  commissioners  must  forthwith  proceed  to  make 
partition,  as  directed  by  the  interlocutory  judgment,  un- 
less it  appears  to  them,  or  a  majority  of  them,  that  par- 
tition thereof,  or  of  a  particular  lot,  tract,  or  other  portion 
thereof,  cannot  be  made,  without  great  prejudice  to  the 
owners;  in  which  case,  they  must  make  a  written  report 
of  that  fact  to  the  court.     (Co.  Civ.  Proc.  §  1551). 

All  the  commissioners  must  meet  together  in  the  per- 
formance of  any  of  their  duties;  but  the  acts  of  a 
majority  so  met  are  valid.    (Co.  Civ.  Proc.  §  1554). 

In  making  the  partition,  the  commissioners  must  divide 
the  property  into  distinct  parcels,  and  allot  the  several 
parcels  thereof  to  the  respective  parties,  quality  and 
quantity  being  relatively  considered,  according  to  the  re- 
spective rights  and  interest  of  the  parties,  as  fixed  by  the 
interlocutory  judgment.  They  must  designate  the  several 
parcels  by  posts,  stones,  or  other  permanent  monuments. 
They  may  employ  a  surveyor,  with  the  necessary  assist- 
ants, to  aid  them  in  so  doing.     (Co.  Civ.  Proc.  §  1552). 

The  commissioners  can  only  make  the  partition  ordered 
by  the  interlocutory  judgment.  If  they  include  in  their 
partition  lands  not  described  in  the  proceedings,  their 
action  is  void.  {Gorwiihe  -v.^Grifflng,  21  Barb.  9).  A 
final  judgment  based  on  such  a  rejport  is  also  void.     (Id). 

While  it  is  not  absolutely  necessary  that  the  commis- 
sioners notify  all  the  parties  interested  in  the  proceedings 
of  the  time  and  place  where  they  will  meet  for  the  pur- 
pose of  carrying  out  the  directions  of  the  interlocutory 
judgment  {Row  v.  Mow,  4  How.  Pr.  133);  still  a  notice 
should  always  be  given.  (Boubleday  v.  Newton,  9  How. 
Pr.  71).  If  all  the  parties  are  present  the  notice  would 
only  be  a  matter  of  form.  The  duty  of  the  commission- 
ers is  ministerial ;  and  their  action  is  limited  to  the  direc- 
tions contained  in  the  judgment;  but  in  carrying  out  the 
directions,  they  should  use  their  best  judgment  so  that 
the  division  may  be  fair  and  equitable  between  the 
parties.  They  should  make  such  a  division  of  the  pre- 
mises as  will  preserve  their  use  as  far  as  possible,  either 
by  a  direction  as  to  their  use,  as  in  case  of  a  water-power 
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{Smith  V.  Smith,  10  Paige,  470);  or  by  a  division  pre- 
serving rooms  in  the  most  convenient  suites  ( Vail  v. 

Vail,  23  N.  Y.  S.  E,ep.  574);  or  vi^here  snch  an  equality 
cannot  easily  or  readily  be  made,  then  by  requiring  a 
money  payment  from  one  to  the  other  to  equalize  the 

shares  {Larkln  v.  Mann,  2  Paige,  27);  and  the  court 
will  not  interfere  unless  it  appears  that  the  power  has 
been  abused  or  exercised  unjustly.  {Post  v.  Post,  65 
Barb.  192).  Where  several  of  the  tenants  in  common 
desire  to  hold  and  enjoy  their  shares'  in  common,  the 
commissioners,  if  so  directed  by  the  interlocutory  judg- 
ment may  set  off .  to  them  their  shares,  and  make  parti- 
tion as  to  the  rest.  (Co.  Civ.  Proc.  §  1548).  So  too,  in 
a  proper  case,  they  may  set  apart  a  portion  of  the  premi- 
ses, and  sell  the  residue.  {Haywood  v.  Judson,  4  Barb. 
228).  Or  they  may  divide  the  property  into  two  parts, 
where  the  parties  so  desire,  awarding  one  part  to  the 
plaintiffs  in  common  and  the  other  to  the  defendants  in 
like  manner.     ( Walker  Walker,  3  Abb.  N.  C.  12). 

Sec.  3.  Proceedings  -where  there  is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property, 
or  a  part  thereof,  which  has  not  been  admeasured,  or  has 
an  estate  by  the  curtesy,  for  life  or  for  years,  in  an  un- 
divided share  of  the  property,  the  commissioners  may 
allot  to  that  party,  his  or  her  share  of  the  property,  with- 
out reference  to  the  duration  of  the  estate.  And  they 
may  make  partition  of  the  share,  so  allotted  to  that 
party,  among  the  parties,  who  are  entitled  to  the  re- 
mainder or  reversion  thereof,  to  be  enjoyed  by  them 
upon  the  determination  of  the  particular  estate,  where, 
in  the  opinion  of  the  commissioners,  such  a  partition  can 
be  made  without  prejudice  to  the  rights  of  the  parties. 
(Co.  Civ.  Proc.  §  1553).  As  to  the  rights  of  dower,  and 
the  proceedings  for  their  admeasurement  see  chapter  51, 
post. 

Sec.  4.  Report  of  commissioners. 

They,  or  a  majority  of  them,  must  make  a  full  report 
of  their  proceedings,  under  their  hands,  specifying 
therein  the  manner  in  which  they  have  discharged  their 
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trust,  describing  the  property  divided,  and  the  share  or 
interest  in  a  share,  allotted  to  each  party,  with  the  qual- 
ity, courses,  and  distances,  or  other  particular  descrip- 
tion of  each  share,  and  a  description  of  the  posts,  stones, 
or  other  monuments  ;  and  specifying  the  items  of  their 
charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  ofiice  of  the  clerk.  (Go.  Civ. 
Proc.  §  1554). 

As  we  have  seen  in  section  two  of  this  article,  all  of  the 
commissioners  must  meet  together  in  the  performance  of 
their  duties  {Schuyler  v.  Marsh,  37  Barb.  350) ;  but  a 
majority  of  them  may  act  when  they  are  so  met ;  so  where 
the  report  is  not  signed  by  all  of  the  commissioners,  it 
should  state  that  all  met,  and  give  the  reasons  why  it 
was  not  signed  by  all.  ( Underhill  v.  Jackson,  1  Barb. 
Oh.  73).  Where  the  commissioners  have  been  guilty  of 
any  misconduct,  which  would  be  sufficient',  in  case  of  a 
jury,  to  set  aside  a  verdict,  it  will  be  ground  for  setting 
aside  the  report.  {Livlngsto7i  v.  Clarlison,  4  Edw.  Ch. 
596).  An  abuse  of  their  power  will  be  ground  for  set- 
ting aside  their  report.     {Post  v.  Post,  65  Barb.  192). 

After  the  filing  of  their  report,  either  party  may  serve 
upon  the  other  a  notice  of  such  filing,  with  a  notice  of 
motion  to  confirm  the  report ;  and  the  adverse  party  will 
have  the  usual  eight  days  from  such  time  in  which  to  file 
exceptions  to  the  report.  If  objections  are  filed,  they  are 
heard  in  the  usual  way  ;  and  if  not  so  filed,  then  the  re- 
port becomes  absolute  at  the  end  of  eight  days.  (Gen. 
Rule  30).  The  report  will  not  be  disturbed  on  the  hear- 
ing of  exceptions,  save  for  causes  which  would  allow  of  a 
new  trial  in  an  action  before  a  jury.  The  courts  are  in- 
clined to  regard  the  report  of  commissioners,  especially 
where  chosen  by  the  parties  in  interest,  with  more 
respect  even  than  a  verdict  of  a  jury.  {Livingston  v. 
Clarkson,  supra;  Matter  of  Pearl  St.,  19  Wend.  651). 

Their  report  is  an  instrument  which,  if  confirmed,  be- 
comes a  part  of  the  record  title  of  the  property  affected 
by  it,  and  it  is  important  that  it  be  carefully  and  accur- 
ately drawn,  and  that  it  give  accurately  the  description 
of  the  parcels  set  off  in  severalty  and  the  nature  of  the 
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estates  if  less  than  a  fee,  and  the  items  of  their  expenses, 
including  any  amount  paid  to  a  surveyor.  The  report  is 
proved  like  a  deed ;  and  when  thus  formally  executed, 
and  filed,  it  carries  with  it  the  weight,  at  least  of  the 
verdict  of  a  jury,  as  to  the  facts  or  conclusions  recited 
.  therein.  And  where  exceptions  are  filed  to  it,  the  court 
will  give  every  reasonable  intendment  in  its  favor,  unless 
it  is  apparent  that  the  commissioners  exceeded  or  abused 
their  powers.  The  court  must  confirm  or  set  aside  the 
report,  and  may,  if  necessary,  appoint  new  commis- 
sioners, who  must  proceed  as  directed  in  this  article. 
(Co.  Civ.  Proc,  §  1556). 

AETICLE  V. 

PEOCEEDINGS  TO  SELL  REAL  PROPERTY. 

SECTION. 

1.  When  a  sale  will  be  ordered. 

2.  Judicial  sale,  how  made. 

3.  How  purchase  money  secured. 

4.  Costs  in  partition. 

5.  Distribution  of  proceeds. 

Sec  I .   When  a  sale  -mill  be  ordered. 

As  has  already  been  seen  in  this  chapter,  the  court 
may  order  a  sale  of  the  property  where  it  appears  that  a 
partition  thereof  cannot  be  made  without  great  prejudice 
to  the  owners.  That  is  the  general  rule;  but  whether  or 
not  a  sale  will  be  ordered,  depends  on  the  particular  facts 
and  circumstances  of  each  case  ;  and  it  will  be  useful  to 
follow  out  to  some  extent  the  reasons  which,  ordinarily, 
will  be  regarded  by  the  court  as  sufficient  to  warrant  a 
sale  of  the  property,  instead  of  an  actual  partition;  for 
be  it  i-emembered,  the  courts  favor  an  actual  partition 
instead  of  a  sale,  where  it  can  be  had,  because  it  pre- 
serves the  nature  of  the  property.  (3  Pom.  Eq.  Jur.,  § 
1390).  Formerly  a  sale  could  not  be  had  in  any  case; 
and  it  was  not  until  the  right  was  given  by  statute  that 
a  sale  could  be  ordered.  A  sale  is  always  the  last  resort; 
and  should  not  be  directed  unless  the  court  is  convinced 
that  an  actual  partition  could  not  be  made  without  great 
prejudice  to  the  owners,  and  that  a  sale  will  be  much 
more  to  their  advantage.     It  was  not  until  1887  that  a 
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sale  could  be  ordered  in  an  action  brought  by  remainder- 
men.    (Co.  Civ.  Proc,  §  1533). 

As  we  liave  seen  in  the  first  article  of  this  chapter, 
partition  is  a  matter  of  right,  and  the  parties  may  insist 
upon  there  being  either  an  actual  partition  or  a  sale;  and 
where  they  so  insist,  although  partition  in  any  form 
wiU  be  more  to  the  prejudice  of  the  owners  than  the 
use  and  occupation  of  the  property  in  common,  yet 
recognizing  the  right  to  have  partition,  the  court  will 
direct  actual  partition  rather  than  a  sale,  unless  it  is 
clear  that  the  injurious  result  of  such  partition  will  be 
much  greater  than  by  a  sale.  {Smith  v.  Smith,  10  Paige, 
470).  The  "great  prejudice  "  which  would  authorize  a 
sale,  means  to  all  the  owners,  and  not  to  a  part  only. 
{Van  Arsdall  v.  Drake,  2  Barb.  599).  The  court  must 
take  all  the  facts  into  consideration,  and  the  circum- 
stances of  the  parties  and  their  interests,  before  ordering 
a  sale.  The  mere  fact  that  the  commissioners  report 
that  actual  partition  cannot  be  made  without  great 
prejudice,  is  not  sufficient  to  warrant  the  court  in  order- 
ing a  sale;  he  should  require  that  they  report  the  facts 
which  have  led  them  to  such  conclusion,  so  that  the  court 
may  see  that  their  conclusion  is  just,  and  to  enable  him 
to  judge  as  to  the  propriety  of  ordering  a  sale;  as  it  is 
only  when  the  court  is  satisfied  that  the  report  is  just 
and  correct  that  it  will  make  such  order.  {Tucker  v. 
Tucker,  19  Wend.  226).  And  where  there  are  infant  or 
incompetent  parties,  the  court  will  be  zealous  in  scrutin- 
izing their  interests  before  ordering  a  sale.  (  Walter  v. 
Wal/cer,  8  Abb.  N.  C.  12).  If  such  rights  have  been 
created  by  Avill  or  deed,  the  court  will  not  order  a  sale, 
where  the  effect  would  be  to  defeat  the  provisions  of 
such  instrument.  (Co.  Civ.  Proc.  §  2357;  Muller  v. 
Struppman,  6  Abb.  N.  C.  SiS).  Where  a  sale  has  been 
made  in  violation  of  such  rule,  it  is  void.  (Id.;  Rogers 
V.  Dill,  6  Hill,  415;  Forman  v.  Marsh,  11  N.  Y.  544). 
Where  the  effect  would  be  to  interfere  with  rights  or 
powers  given  to  an  executor,  a  sale  will  not  be  ordered. 
{Henderson  v.  Henderson,  113  N.  Y.  1;  Purdy  v.  Wright, 
44  Hun,  239).  It  may  be  said,  however,  that  the  court 
will  not  go  out  of  its  way  to  find  reasons  why  a  sale 
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should  not  be  had,  if  the  parties  themselves  do  not  object, 
unless  there  are  parties  in  the  action  whose  rights  are 
particularly  under  its  care,  as  infants  or  incompetent 
persons;  but  where  there  are  no  such  parties,  it  is  safe  to 
say  that  the  court  will  in  all  cases  order  a  sale,  where 
the  commissioners  report  in  favor  of  a  sale,  and  there 
appears  to  be  no  objection  to  that  course  by  the  parties 
in  interest. 

Sec.  2.  Judicial  sale;  hoyr  made. 

Sub-division  1. — Notice  of  Sale. 

While  it  is  not  intended  in  this  section  to  give  the  rules 
that  apply  to  cases  of  judicial  sale  under  foreclosure,  or 
dower,  but  only  those  which  apply  to  a  sale  in  partition, 
still  as  the  sales  in  those  three  cases  are  so  nearly  gov- 
erned by  the  same  practice,  reference  in  both  of  those 
chapters  in  this  volume,  has  been  made  to  this  section 
for  the  general  practice  in  respect  to  judicial  sales. 

A  referee,  or  a  sheriff,  as  the  case  may  be,  appointed 
to  sell  the  property,  must  give  public  notice  of  the  time 
and  place  of  the  sale  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  con- 
spicuously fastened  up,  at  least  forty-two  days  before  the 
sale,  in  three  public  places,  in  the  town  or  city  where 
the  sale  is  to  take  place,  and  also  in  three  public  places, 
in  the  town  or  city  where  the  property  is  situated,  if  the 
sale  is  to  take  place  in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published,  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding 
the  sale,  in  a  newspaper  published  in  the  county,  if  there 
is  one;  or,  if  there  is  none,  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  pub- 
lished (Co.  Civ.  Proc.  §  1434);  unless  the  property  is 
situated  wholly  or  partly  in  a  city  in  which  a  daily  news- 
paper is  published;  and  in  that  case,  by  publishing  the 
notice  of  sale  at  least  twice  in  each  week  for  three  suc- 
cessive weeks  immediately  preceding  the  sale  in  one,  or, 
in  the  city  of  New  York  or  the  city  of  Brooklyn,  in  two 
such  papers.  (Co.  Civ.  Proc.  §  1678).  Where  the  sale 
was  directed  to  be  advertised  three  weeks  instead  of  six, 
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it  was  held  that  the  error  might  be  amended.     {Alvord 
V.  Beach,  5  Abb.  Pr.  451). 

The  rule  means  that  there  shall  forty-two  days  (except 
in  cities  having  a  daily  newspaper,  twenty-one  days) 
elapse  from  the  time  that  the  printed  notices  are  posted 
up  as  required  by  the  statute,  and  the  day  of  sale.  The 
publication  need  not  be  begun  on  such  first  day,  if  the 
first  publication  is  made  during  the  first  week.  ( Valen- 
tine V.  McCue,  26  Hun,  456).  The  requirement  being  that 
the  notice  shall  be  published  once  in  each  week,  means 
any  time  in  such  week.  Where  the  publication  has  been 
once  commenced,  it  is  not  necessary  to  begin  de  novo, 
merely  because  there  has  been  a  substitution  of  the  rep- 
resentatives in  the  place  of  the  plaintiff  who  has  died 
since  the  publication  began  as  the  rights  of  the  parties 
are  not  affected  by  such  substitution,  for  the  representa- 
tives stand  merely  in  the  place  of  the  plaintiff.  {Thwing 
V.  Thwing,  18  How.  Pr.  458).  The  same  may  be  said 
where  there  is  a  mere  modification  of  the  judgment, 
which  does  not  go  to  its  merits.  (Id).  The  notice  need 
not  specify  the  terms  of  sale,  or  how  it  is  to  be  made, 
whether  in  parcels  or  otherwise,  although  it  may;  and  it 
is  a  matter  which  rests  largely  in  the  judgment  of  the 
officer  making  the  sale,  as  a  mere  matter  of  business, 
whether  or  not  the  notice  shall  give  any  such  details. 
{Hoffman  v.  Burke,  21  Hun,  580).  An  error  in  the  notice 
by  omitting  to  mention  all  the  lands  directed  to  be  sold 
will  not  render  the  sale  void.  ( Woodhull  v.  Little,  102 
N.  Y.  165). 

In  each  notice,  specified  in  section  fourteen  hundred 
and  thirty -five,  the  real  property  to  be  sold  must  be  de- 
scribed with  common  certainty,  by  setting  forth  the 
name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  descrip- 
tion. The  vahdity  of  a  sale  is  not  affected  by  the  fact 
that  the  property  sold  is  part  only  of  the  property  adver- 
tised to  be  sold.     (Co.  Civ.  Proc,  §  1435). 

The  remedy  of  an  injured  party,  where  the  proper 
notice  has  not  been  given  as  required  by  the  statute,  is 
to  move  to  set  aside  the  report  of  sale,  and  to  file  objec- 
tions to  it  on  that  ground. 
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Where  there  has  been  a  postponement  of  the  sale  the 
notice  of  such  postponement  must  be  pubhshed  in  the 
paper  or  papers  wherein  the  notice  of  sale  was  published. 
(Co.  Civ.  Proc,  §  1678).  As  to  the  postponement  of  sale 
see  subdivision  3  of  this  section. 

Sub-division  2. — Duties  of  Referee  or  Officer  Mak- 
ing Sale. 
We  have  just  seen  that  it  is  the  first  duty  of  the  officer 
making  the  sale  to  post  and  publish  the  proper  notice  of 
sale,  and  to  publish  notice  of  any  postponement  thereof. 
His  duty  as  to  the  sale  is  ministerial,  and  he  cannot  go 
beyond  the  powers  conferred  on  him  by  the  order  under 
which  he  acts,  nor  can  he  vary  the  judgment  as  to  the 
terms  of  the  sale,  or  in  any  material  particular.     {People 
V.  Bergen,  53  N.  Y.  404;  15  Abb.  Pr.  N.  S.  97).     If  such 
officer  does  not  obey  the  directions  contained  in  the  judg- 
ment, he  may  be  punished  for  contempt.     (Id).     If  he 
thinks  it  would  be  to  the  advantage  of  the  parties  inter- 
ested to  conduct  the  sale  in  a  manner  different  from  that 
specified  in  the  judgment,  he  should  apply  to  the  court 
for  directions,  and  not  act  upon  his  own  opinion.     He  is 
always  at  liberty  to  ask  the  court  for  instructions  where 
he  has  any  doubt  as  to  his  duty  in  any  particular. 
{Easton  v.  Pickersgill,   55  N.  Y.   310).     It  is  usual  to 
leave  to  the  judgment  of  the  referee  whether  or  not  the 
lands   shall  be  sold  in  parcels.     His  action  is  subject, 
however,  to  the  approval  of  the  court.     {Underhill  v. 
UnderUll,  4  N.  Y.  S.  Rep.  858).     Where  the  officer  was 
directed  simply  to  sell  the  property,  and  not  to  ascertain 
prior  incumbrances  or  pay  them,  his  disregard  of  such 
directions  will  be  ground  for  setting  aside  his  report. 
{Day  V.  Johnson,  5  Wkly.  Dig.  237).     Where  the  prem- 
ises are  directed  to  be  sold  subject  to  a  prior  mortgage, 
the  referee  was  not  allowed  to  ascertain  the  amount  of 
such  mortgage  and  pay  it.     {Bache  v.  Doscher,  67  N.  Y. 
429).     The  officer  conducting  the  sale  cannot  delegate  his 
power  to  a  third  person  {Heyer  v.  Deaves,  2  John.  Ch. 
154);  as  by  suffering  the  plaintiff's  attorney  to  conduct 
the  sale  and  receive  and  dispose  of  the  moneys  arising 
therefrom.     If  he  does  so,  it  is  clearly  a  breach  of  his 
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duty.  {Van  Tassel  v.  Van  Tassel,  31  Barb.  439).  The 
court  in  such  a  case  will  hold  the  officer  to  a  strict 
accountability.  (Id.)  It  is  the  duty  of  the  ofBcer  to  con- 
duct the  sale  in  such  a  manner  and  at  such  times  as  will 
be  fair  and  equitable  to  all  the  parties.  {American  Ins. 
Co.  V.  Oakley,  9  Paige,  259).  If  the  officer  does  not  pro- 
ceed with  due  diligence  in  bringing  on  the  sale,  any 
party  interested  in  having  the  premises  sold  may  apply 
to  the  court  to  direct  the  sale  to  be  had.  {Kelly  v.  Israel, 
11  Paige,  147). 

The  referee  has  power  to  adjourn  the  sale  from  time 
to  time  if  in  his  discretion  he  thinks  there  is  good 
reason  for  so  doing.     {King  v.  Piatt,  37  N.  Y.  155). 

Sub-division  3.— Sale. 

Sections  twelve  hundred  and  forty-two  et  seq.  of  the 
Code,  do  not  apply  to  a  sale  of  real  estate  by  virtue  of  a 
judgment  of  partition.  A  sale  in  these  proceedings  is 
regulated  by  section  sixteen  hundred  and  seventy-eight 
of  the  Code  of  Civil  Procedure. 

The  statute  requires  that  the  sale  njust  be  made 
at  public  auction  and  to  the  highest  bidder.  The  terms 
of  sale  must  be  made  known  at  the  time  of  the  sale,  and 
if  the  property,  or  any  part  thereof,  is  to  be  sold  subject 
to  the  right  of  dower,  charge  or  lien,  that  fact  must  be 
declared  at  the  time  of  the  sale.  If  the  property  consists 
of  two  or  more  distinct  buildings,  farms  or  lots  they 
shall  be  sold  separately,  unless  otherwise  ordered  by  the 
court;  and  provided  further  that  where  two  or  more 
buildings  are  situated  on  the  same  city  lot  they  may  be 
sold  together. 

Sales  heretofore  made,  which  would  be  lawful  accord- 
ing to  the  terms  of  this  act,  are,  by  the  act,  declared 
vahd.     (Co.  Civ.  Proc.  §  1678). 

In  the  cities  of  New  York  and  Brooklyn  such  a  sale 
shall  be  had  between  twelve  o'clock  at  noon  and  three 
o'clock  in  the  afternoon,  unless  otherwise  specially  di- 
rected; and  unless  otherwise  directed  in  the  city  of  New 
York  such  sale  shall  be  at  the  Exchange  Sales  Eooms, 
now  located  at  No.  Ill  Broadway  in  said  city;  but  such 
sales  shall  be  subject  to  such  regulations  as  the  supreme 
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court,  superior  court  and  court  of  common  pleas,  in  said: 
city  may  establish.  (Gen.  Eule,  62).  In  other  counties, 
the  sale  is  usually  held  at  the  front  door  of  the  court 
house;  but  it  may  be  held  on  the  property,  or  at  such 
place  as  the  court  directs.  It  should  be  at  such  a  reason- 
able hour  as  to  allow  of  the  usual  competition  at  the 
bidding.  The  court  may  in  all  cases  direct  a  separate 
sale  of  distinct  parcels,  as  buildings,  houses  or  lots. 
{Reynolds  v.  Telfair,  5  Law  Bull.  21). 

Where  the  judgment  directs  the  sale  to  be  made  in 
parcels,  but  the  referee  sells  in  gross,  the  sale  is  irregular 
and  voidable;  but  it  is  not  absolutely  void;  and  if  a  party 
feels  injured  by  such  disregard  of  the  terms  of  the  judg- 
ment, his  remedy  is  by  a  motion  on  that  ground  to  set . 
aside  the  sale;  if,  however,  he  does  not  make  such  mo- 
tion within  a  reasonable  time,  he  will  be  deemed  to  have 
acquiesced  in  the  sale.  {Cunningham  v.  Cassidy,  17  IST. 
Y.  276;  McLaughlin  v.  Teasdale,  9  Daly,  23).  Where  a 
party  desires  that  the  land  should  be  sold  in  parcels,  he 
should  not  delay  in  making  his  application  to  the  court 
to  direct  that  the  sale  be  made  in  that  manner.-  {Hoff- 
man V.  Burhe,  21  Hun,  580).  The  interlocutory  judg- 
ment should  contain  the  terms  of  sale  and  the  terms  of 
credit  to  be  allowed  to  the  purchaser,  etc.,  and  at  the 
sale  these  terms  must  b©  made  clear  so  as  to  be  easily 
understood;  and  it  is  always  a  safe  practice  to  have  them 
printed,  either  with  the  notice  of  sale,  or  on  a  separate 
bill  so  that  each  purchaser  may  obtain  a  copy;  as  that 
course  will  prevent  any  dispute  arising  after  the  sale  as 
to  what  its  terms  really  were. 

The  sheriff  or  referee  acts  as  the  officer  of  the  court ; 
and  it  is  settled  that  the  contract  of  sale  is  valid  although 
no  memorandum  of  the  sale  is  subscribed  by  the  pur- 
chaser, as  the  case  is  not  regarded  as  coming  within  the 
statute  of  frauds.  {HegemanY.  Johnson,  35  Barb.  200; 
Andrews  v.  O'Mahoney,  112  N.  Y.  567).  But  it  is  better 
that  some  memorandum  of  the  sale  should  be  made,  as 
one  cannot  err  by  having  a  written  memorandum  of  the 
sale  made  and  signed  by  the  purchaser.  (Id. ;  National 
Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431).  Such  a  memor- 
andum is  binding  on  the  purchaser.     (Id),     It  is  always- 
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he  safest  way  to  have  a  contract  of  sale  drawn  up  and 
signed  not  only  by  the  officer  making  the  sale,  but  by 
the  purchaser. 

The  statute  requires  that  the  referee's  report  of  sale 
should  contain  a  description  of  each  parcel  sold,  the 
name  of  the  purchaser  and  the  price  for  which  it  sold 
(Co.  Civ.  Proc.  §  1576);  and  beyond  this  requirement, 
there  is  no  statutory  provision  that  any  written  memor- 
andum of  the  sale  should  be  made  out  or  signed. 

No  order  to  stay  a  sale  under  a  judgment  in  partition, 
shall  be  granted  or  made  by  a  judge  out  of  court,  except 
upon  a  notice  of  at  least  two  days  to  the  plaintiff's  at- 
torney. (Gen.  Rule,  67).  Such  an  order  made  by  a  judge 
out  of  court,  and  returnable  in  less  than  two  days  is 
irregular.  {Asinari  v.  Volkening,  2  Abb. '  N.  C.  454). 
If  the  sale  is  adjourned,  notice  of  such  postponement 
must  be  published.  (See  subdivision  1,  supra).  Where 
the  sale  is  postponed,  and  the  officer  fails  to  publish  the 
notice  of  the  postponement,  the  sale  is  irregular;  but  if 
no  objection  on  that  ground  is  taken,  it  will  not  be  con- 
sidered void.  (Bechstein  v.  Schultz,  45  Hun,  191).  If 
the  sale  is  directed  to  be  made  by  the  sheriff,  it  should 
be  made  by  the  sheriff  who  was  in  office  at  the  time  the 
notice  of  sale  was  published,  although  his  ternr  of  office 
may  have  expired  before  the  date  of  sale.  ( Union  Dime 
Sav.  Inst.  V.  Andariese,  19  Hun,  310;  83  N.  Y.  174;  Co. 
Civ.  Proc.  §  184,  subd.  4). 

Any  person  competent  to  enter  into  a  contract  may 
purchase  the  property  at  such  a  sale,  unless  specially 
prohibited  by  law  from  so  doing. 

A  commissioner,  or  other  officer  making  such  a  sale, 
or  a  guardian  of  an  infant  party  to  the  action,  shall  not, 
nor  shall  any  person,  for  his  benefit,  directly  or  indi- 
rectly, purchase,  or  be  interested  in  the  purchase  of,  any 
of  the  property  sold;  except  that  a  guardian  may,  where 
he  is  lawfully  authorized  so  to  do,  purchase  for  the 
benefit  or  in  behalf  of  his  ward.  The  violation  of  this 
section  is  a  misdemeanor;  and  a  purchase,  made  con- 
trary to  this  section,  is  void.  (Co.  Civ.  Proc.  §  16Y9). 
A  guardian  ad  litem  cannot  purchase  for  any  one  except 
his  ward.     {Lefever  v.  Laraway,  22  Barb.  167).     A  trus- 
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tee  cannot  purchase  property  which  in  any  way  affects 
his  trust,  except  for  the  benefit  of  such  cestui  que  trust. 
{Fulton  V.  Whitnep,  66  N.  Y.  548;  Bennett  v.  Austin,  81 
id.,  308). 

Sub-division  4. — Eeport  of  Sale. 

Immediately  after  completing  the  sale,  the  officer 
making  it  must  file  with  the  clerk  his  report  thereof, 
under  oath,  containing  a  description  of  each  parcel  sold, 
the  name  of  the  purchaser  thereof,  and  the  price  at 
which  it  was  sold.     (Co.  Civ.  Proc.  §  1576). 

The  report  should  show  that  the  referee  or  sherifE  has 
complied  with  the  directions  contained  in  the  interlocu- 
tory judgment;  and  where  it  showed  that  the  referee 
had  sold  the  premises  and  applied  the  proceeds  contrary 
to  the  directions  contained  in  the  judgment,  wherehy 
instead  of  a  surplus  on  such  sale  there  was  a  deficiency 
reported,  the  court  sustained  exceptions  to  the  report; 
nor  would  it  permit  the  referee  to  show  by  affidavits 
that  the  terms  of  the  sale  were  different  from  those 
shown  by  his  report,  and  that  they  were  in  fact  pursu- 
ant to  the  judgment.  {Koch  v.  Purcell,  45  Super.  162). 
In  the  case  last  cited,  however,  the  court  permitted  the 
referee  to  make  an  application  to  the  court  below  for 
leave  to  file  a  new  and  corrected  report,  upon  paying  all 
the  costs  of  the  appeal  and  disbursements. 

As  we  have  seen  already,  the  duties  of  the  referee  are 
ministerial,  and  his  report  should  show  that  he  has  car- 
ried out  the  directions  of  the  court.  The  court  may  by 
interlocutory  judgment  require  that  he  pay  certain  of  the 
proceeds  into  court  (Co.  Civ.  Proc.  §  1563),  or  to  the  hus- 
band after  the  release  by  the  wife  of  her  inchoate  right  of 
dower  (Co.  Civ.  Proc.  §  15Y1),  or  to  deposit  them  for  the 
benefit  of  unknown  defendants  (Co.  Civ.  Proc.  1572),  or 
to  invest  any  portion  of  the  purchase  money  (Co.  Civ. 
Proc.  §  1573),  or  to  take  securities  for  portions  thereof 
(Co.  Civ.  Proc.  §  1575);  the  report  should  show  that  all 
such  directions  have  been  followed. 

The  report  should  also  show  that  the  notices  required 
by  the  statute  have  been  posted  and  published;  that  the 
sale  was  at  public  auction,  and  the  proceedings  had  at 
the  sale.     It  is  proper  to  annex  to  the  report  the  aflfida- 
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vits  of  the  notices  and  of  the  posting  and  publishing^ 
thereof.  After  the  report  of  the  reference  is  filed,  any- 
party  feeling  injured  thereby  may  file  exceptions  to  it 
within  eight  days  after  notice  thereof.  (Gen.  Rule  30). 
If  exceptions  are  filed,  they  are  heard  and  passed  upon 
as  in  other  cases.  If  none  are  filed  the  report  becomes 
abslute  at  the  expiration  of  the  eight  days.  (Id. ;  Bick- 
nell  r.  Byrnes,  23  How.  Pr.  486).  The  confirmation  should 
not  be  ordered  before  the  expiration  of  the  eight  days, 
except  upon  notice  to  all  parties  having  an  interest  in  the 
proceeds.  (Id).  While  it  is  proper  to  enter  an  order  of 
confirmation  of  the  referee's  report,  it  seems  hardly  nec- 
essary, as  the  final  judgment  operates  as  a  confirmation 
of  the  report.  (Co.  Civ.  Proc,  §  1577;  see  also  article 
VI,  infra). 

Sub-division  5. — When  sale  set  aside,  and  besale. 

The  court  has  power  to  set  aside  arid  vacate  a  sale  of 
lands  made  under  a  judgment,  or  pursuant  to  the  order 
of  a  court,  by  an  officer  thereof  ;  and  to  order  a  resale, 
although  there  be  no  fraud,  and  the  sale  is  in  all  respects 
regular.  Th^  application  for  relief  against  a  judicial 
sale  is  addressed  to  the  discretion  of  the  court  having  the 
original  jurisdiction  of  the  action.  {Hale  v.  Clauson, 
60  N.  Y.  339).  The  foregoing  states  the  power  of  the 
court  in  its  fullest  and  broadest  extent.  Within  that 
power,  of  course,  is  included  all  lesser  degrees;  so  where 
fraud  or  irregularity  is  shown,  or  where  the  interests  of 
justice  require  it,  the  court,  in  its  discretion  always  has 
power  to  set  aside  a  judicial  sale;  and  as  its  discretion  is 
always  addressed,  on  an  application  to  set  aside  a  sale,  it 
follows  that  it  is  not  usually  the  subject  of  review,  and 
it  cannot  be  reviewed  by  direct  appeal  to  the  court  of 
appeals.  (Id.;  Hazelton  v.  Waheman,  3  How  Pr.  357;. 
May  V.  May,  11  Paige,  201).  Tiie  court  is  not  deprived 
of  this  power  by  a  sale  of  the  property  even  to  a  hona 
fide  purchaser;  as  in  such  case,  the  purchaser  buys  sub- 
ject to  the  jurisdiction  of  the  court,  and  by  his  purchase 
submits  himself  to  the  court  in  all  respects  as  to  tlie  sale, 
(Id. ;  Cazet  v.  Huhhell,  36  N.  Y.    677).     So  those  who 
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take  from  him,  take  subject  to  the  same  jurisdiction  and 
control. 

Where  a  judicial  sale  is  regular  in  all  respects,  it  will 
not  be  set  aside  and  a  resale  directed  for  the  benefit  of 
parties  interested,  to  protect  them  against  their  own 
neglect,  where  the  sale  was  to  a  bona  fide  purchaser, 
especially  if  he  is  a  stranger  to  the  suit,  although  the 
price  may  seem  to  be  inadequate  ;  unless  such  price  is  so 
very  inadequate  as  to  be  evidence  of  fraud  or  unfairness 
in  the  sale.  {American  Ins.  Co.  v.  Oakley,  9  Paige, 
259).  Mere  inadequacy  of  price  will  not  be  sufficient 
ground  to  set  aside  the  sale.  {Howell  v.  Mills,  53  N.  Y. 
322).  But  where  gross  inadequacy  appears  the  court 
may  set  aside  the  sale,  although  there  is  no  irregularity 
{Chapman  v.  Boetcher,  27  Hun,  606;  afif'd  90  N.  Y.  692); 
especially  if  the  rights  of  infants  or  incompetent  persons 
have  been  prejudiced.  (Id;  Duncan  v.  Dodd,  2  Paige, 
99).  The  parties  have  a  right  to  have  the  property  put 
up  and  sold  in  the  usual  manner,  and  in  a  way  to  pro- 
duce a  fair  competition;  and  where  the  property  has 
been  sacrificed  by  the  referee  or  sheriff,  the  parties  in- 
jured are  entitled  to  an  order  setting  aside  the  sale  and 
ordering  a  resale.  (Id).  A  sale  will  be  opened  where 
there  has  been  fraud,  accident,  mistake,  misrepresenta- 
tion or  surprise.  {Lefevre  v.  Laraway,  22  Barb.  167, 
173).  Where  the  rights  of  infants  have  been  invaded  or 
are  in  danger  of  being  invaded  or  prejudiced,  the  court 
without  waiting  to  he  specially  invoked  to  do  so,  will 
exercise  its  jurisdiction  in  their  behalf.  (Id).  The 
court,  however,  is  not  as  solicitous  of  the  rights  of 
adults;  and  if  they  neglect  such  rights  themselves,  the 
court  will  not,  usually,  interfere  with  the  sale,  to  relieve 
them  from  the  consequences  of  their  own  neglect;  and 
then  only  upon  indemnifying  the  purchaser  against 
damages  and  expenses  to  which  he  has  been  subjected. 
{Duncan  v.  Dodd,  2  Paige,  99).  Where  a  sale  was  for  an 
inadequate  sum,  the  court  may  impose  as  a  condition  of 
resale,  that  the  party  applying  therefor  shall  give  suffi- 
cient surety,  to  its  satisfaction,  that  the  property  will 
produce  an  advanced  price  on  the  resale;  or  in  a  proper 
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case  it  may  require  a  deposit  of  the  amount  of  the  ad- 
vanced price.     (Id). 

The  apphcation  to  set  aside  the  sale;  may  be  made  by 
any  person,  although  not  a  party  to  the  action,  who  is 
interested  in  the  proceeds  of  the  property.  {Gould  v. 
Mortimer,  26  How.  Pr.  167).  The  court  may  exercise  its 
power  in  the  interests  of  any  one  whose  rights  are  af- 
fected by  the  sale.  {Goodell  v.  Harrington,  76  N.  Y. 
547).  The  remedy,  in  a  case  where  the  sale  has  opera- 
ted to  the  injury  of  any  person  interested  in  the  proceeds 
thereof,  is  by  a  motion  made  in  the  action,  and  not  by 
an  original  action  for  equitable  relief.  {Brown  v.  Frost, 
10  Paige,  243;  McCotter  v.  Jay,  30  N.  Y.  80).  The  ap- 
plication, as  we  have  before  seen,  is  addressed  to  the  dis- 
cretion of  the  court,  and  is  not  an  absolute  right.  (Id). 
The  application  usually  should  be  made  before  the  con- 
firmation of  the  report;  but,  in  a  proper  case,  the  court 
may  grant  the  application,  although  made  after  the  report 
had  been  confirmed,  and  the  deed  delivered  to  the  pur- 
cbaser.  {Crane  v.  Stiger,  2  T.  &  C.  577;  aff'd  58  N.  Y. 
625).  The  regularity  of  the  sale  will  be  presumed,  in  all 
cases,  in  the  absence  of  proof  to  the  contrary.  {Hart  v. 
Wandle,  50  N.  Y.  381).  A  resale  may  be  had  by  the 
referee  or  sheriff  where  before  making  his  report,  the  pur- 
chaser refuses  to  complete  the  sale,  or  to  comply  with  its 
terms.  Such  resale  should  be  had  after  re-advertising 
the  property,  as  if  no  sale  had  been  made.  But  if  the 
time  for  selling  pursuant  to  the  notice  has  passed,  the 
officer  making  the  sale  cannot  again  sell  without  the 
authority  of  the  court,  unless  it  is  thus  advertised  again. 
{Bicknell  v.  Byrnes,  23  How.  Pr.  486). 

Where  the  defendant,  or  any  party  to  the  action,  em- 
ployed improper  means  at  the  sale,  as  a  puffer  or  sham 
bidder,  with  intent  to  induce  the  purchaser  to  bid  more 
than  the  property  is  worth,  the  sale  will  be  set  aside. 
{Fisher  v.  Hersey,  17  Hun,  370).  This  proceeds  on  the 
theory  that  the  employment  of  a  puffer  is  such  a  fraud 
upon  the  purchaser  that  it  avoids  the  contract.  (2  Kent's 
Comm.  537).  The  right  in  such  case  to  have  the  sale  set 
aside  is  alegal  right,  andnotin  the  discretion  of  thecourt; 
as  such  a  sale,  being  absolutely  void  for  fraud,  cannot  be 
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sustained  by  the  discretion  of  a  court;  and  a  refusal  to 
set  it  aside  is  a  decision  affecting  a  substantial  right  of 
the  party,  and  it  may  be  reviewed  in  the  court  of  appeals; 
but  an  order  setting  aside  such  a  sale,  and  ordering  a 
resale,  cannot  be  reviewed  in  that  court.  {Fisher  v. 
Hersey,  7S  N.  Y.  387).  But  in  such  a  case,  as  in  any 
other,  where  the  final  judgment  is  not  appealed  from, 
although  it  might  have  been  appealed  from  for  irregu- 
larity or  fraud,  it  becomes  conclusive  against  all  the 
parties  to  the  action.  \Prior  v.  Prior,  18  N.  Y.  S.  Eep. 
566;  49  Hun,  502). 

Sub-division  6.— Eights   and   Duties  of  Purchaser. 

As  we  have  seen  in  the  preceding  sub-divison,  the  pur- 
chaser on  a  judicial  sale  submits  himself  to  the  jurisdic- 
tion of  the  court,  and  is,  therefore,  bound  by  its  reason- 
able orders;  still,  where  he  is  not  a  party  to  the  suit,  his 
rights  will  be  regarded  by  the  court,  to  the  extent  of  pro- 
tecting him  harmless  from  anything  excepting  his  own 
acts  or  neglect.  Thus  he  will  not  be  required  to  take  a 
doubtful  title,  and  where  irregularities  or  defects  exist  in 
the  proceedings  which  require  further  or  other  proceed- 
ings to  cure  them,  he  will  not  be  required  to  take  title 
until  such  steps  have  been  taken  and  the  defects  or  ir- 
regularities corrected;  nor  will  he  be  required  to  take  title, 
at  all,  if  such  corrections  have  not  been  made  at  the 
time  fixed  by  the  terms  of  sale  as  the  time  for  complet- 
ing it;  but  he  may  be  reUeved  from  his  contract  if  he  so 
desires.  He  should  not  be  ordered  to  await  the  correction 
of  the  title,  and  then  to  perform  his  contract  after  the 
time  fixed  by  the  terms  of  sale  has  expired.  {Toole  v. 
Toole,  112  N.  Y.  333). 

The  purchaser's  contract  calls  for  a  good  title;  and  if  it 
is  bad  or  doubtful,  he  should  be  relieved  from  completing 
his  purchase.  The  purchaser  has  a  right  to  assume  that 
the  decree  and  sale  thereunder  confer  not  merely  a  good 
legal  title,  but  a  title  not  open  to  further  question  or  rea- 
sonable dispute  by  other  persons.  (Id).  The  doubt,  how- 
ever, as  to  the  title,  should  be  a  reasonable  one,  and  not 
a  remote  contingency.  But  before  the  court  will  be  jus- 
tified in  ordering  a  purchaser  to  complete  his  purchase, 
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it  should  be  satisfied  that  the  title  is  free  from  reasona- 
ble doubt.     {Ferry  v.  Sampson,  112  N.  Y.  415).     If  the 
title  is  not  one  that  is  marketable,  the  purchaser  is  not 
obliged  to  take  it.     {Shriver  v.   Shriver,   86  N.  Y.  576; 
Fleming  v.  Burnham,  100  N.  Y.  1).     The  court  will  not 
compel  him  to  take  a  title  which  leaves  him  to  a  test 
with  other  parties,  which  may  affect  the  value  of  the 
property.     {Jordan  v.  Poillon,  17  N.  Y.  518).     The  pur- 
chaser makes  his  bid  on  the  implied  condition  that  the 
'  title  will  be  marketable,  and  that  there  are  no  undis- 
closed defects.      {Fleming  v.  Burnham,  100  N.  Y.  1). 
But  where  the  title  can  be  cured,  even  by  parol  proof, 
and  such  proof  is  offered,  the  purchaser  cannot  refuse 
to  complete  his  purchase.     {Hellreigel  v.  Manning,  97  N. 
Y.  56;  Murray  v.  Harway,  56  N.  Y.  337).     So  also  where 
the  purchaser  does  not  inform  himself  as  to  the  property 
he  is  buying,  he  will  not  be  relieved,  although  he  believes 
that  the  property  contains  a  certain   number    of    acres, 
where  in  fact  it  contains  a  less  number.     {Dennerlein  v. 
Dennerlein,  111  N.  Y.  518).     If  the  purchaser  wishes  to 
be  reheved  from  his  purchase  on  the  ground  that  there 
are  liens  against  the  property,  his  remedy  is  to  furnish 
affirmative  evidence  of  such  liens,  and  ask  to  have  them 
removed,  or  that  he  be  relieved  from  the  purchase;  and 
until  he  does  this,  he  presents  no  case  for  the  interference 
of  the  court.     {Noble  v.   Cromwell,  27  How.   Pr.   289). 
Where  a  defect  of  title  does  not  appear  until  after  the 
purchase  has  been  completed,  still  the  purchaser's  rights 
are  not  barred;  and  the  court  in  a  proper  case,  in  the 
exercise  of  its  equity  powers,  can  still  relieve  the  pur- 
chaser, although  it  will  act  with  great  caution  after  the 
deed  has  been  executed  and  delivered,  and  only  when  a 
very  plain  case  is  made.     {Paine  v.    Upton,   8Y  N.  Y. 
327;  Crane  v.  Siiger,  2  T.  &  0.  577;  aff'd  58  N.  Y.  625). 
The  fact  that  the  judgment  made  no  provision  for 
ascertaining  the  dower  rights  of  a  party  to  the  suit,  is 
not  a  ground  for  relief,  as  the  judgment  cannot  be  ques- 
tioned collaterally;  and  if  the  party  entitled  to  an  appeal 
from  the  judgment  on  that  ground,  did  not  take  ad- 
vantage of   her  rights,    the    purchaser    cannot  object. 
{Jordan  v.  Van  Epps,  85  IST.  Y.  427).     Where,  however. 


PARTITION.  69 

the  purchaser  gets  suhstantially  what  he  contracts  for, 
he  will  be  compelled  to  complete  his  purchase;  and  will 
not  be  relieved  for  apparent  defects  in  the  x)roperty  or 
the  title,  of  which  he  had  due  notice,  atid  in  reference  to 
which  he  may  be  supposed  to  have  made  his  bid.  {Riggs 
V.  Pursell,  66  N.  Y.  193).  Where  he  knew  of  certain 
defects  which  would  affect  the  value  of  the  property,  as 
if  there  was  no  right  of  way  to  reach  it,  he  will  not  be 
relieved  from  his  purchase.  (Coates  v.  Faircliild,  14 
Wkly.  Dig.  189;  aff'd  89  N.  Y.  631;  Mott  v.  Mott,  68  N.  • 
Y.  247).  The  mere  fact  that  the  judgment  directing 
the  sale  of  the  property  might  have  been  set  aside  as 
irregular,  is  not  a  ground  upon  which  the  purchaser  will 
be  relieved  from  completing  his  purchase,  if  the  court 
had  jurisdiction  of  the  parties  and  the  subject  matter 
and  had  power  to  render  the  judgment.  His  title  is  not 
affected  unless  the  judgment  is  actually  set  aside. 
(De  Forest  v.  Farley,  62  N.  Y.  628;  Darvin  v.  Hatfield, 
4  Sand.  468). 

The  causes  which  will  be  sufficient  to  relieve  a  pur- 
chaser from  completing  his  purchase  depend  on  the  cir- 
cumstances of  each  case;  and  whether,  or  not,  the  title 
offered  to  the  purchaser  is  such  a  one  as  the  court  will 
require  him  to  take,  must  be  determined  upon  the  facts 
in  each  case.  It  is  sufficient  for  the  purpose  of  this  chap- 
ter to  say  that  it  must  be  a  good  title,  free  from  reason- 
able doubts  and  marketable.  Where  fraud  has  entered 
into  the  sale,  as  by  the  employment  of  a  puffer  to  make 
false  bids,  the  purchaser,  if  he  can  show  that  he  has  been 
injured,  will  be  relieved  by  the  court  from  his  purchase; 
and  in  such  a  case,  where  the  purchaser  is  not  guilty  of 
neglect,  the  court  in  relieving  him  from  his  purchase, 
will  not  impose  terms  as  a  condition  of  setting  aside  the 
sale.  {Fisher  v.  Mersey,  IT  Hun,  370;  aff'd  78  N.  Y. 
387).  Where  there  has  been  an  agreement  between  the 
purchaser  and  some  of  the  parties  which  prevented  com- 
petition, the  contract  is  void  as  against  public  policy, 
and  the  court  will  not  lend  itself  to  enforce  such  a  con- 
tract on  behalf  of  either  party;  but  will  on  the  applica- 
tion of  parties  injured  thereby  set  aside  the  sale  and 
crdor    a    resale.     ( Wheeler  v.  Wheeler,    5    Lans.    355). 
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Where  between  the  date  of  the  sale  and  the  deHvery  of 
the  deed,  the  property  has  been  materially  injured,  the 
purchaser  will  be  relieved  {Aspinwall  v.  Balch,  7  Daly, 
200;  Mutual  L.  Ins.  Co.  v.  Balch,  4  Abb.  N.  C.  200); 
unless  by  the  terms  of  the  sale  the  purchaser  is  author- 
ized to  take  immediate  possession  of  the  propertj ;  in 
which  case  he  assumes  the  risk  of  accident  or  injury  to 
it.  {McKechnie  v.  Sterling,  48  Barb.  330).  Where,  how- 
ever, the  purchaser  is  not  authorized  to  take  such  imme- 
diate possession  of  the  property,  and  it  is  injured,  still  he 
will  not  be  relieved  from  performing  the  contract,  if  the 
full  and  adequate  compensation  is  offered.  {Aspinwall 
V.  Batch,  44  Abb.  JST.  C.  193. 

As  to  the  right  of  the  purchaser  to  compel  the  delivery 
of  the  possession  of  the  property  he  has  purchased,  see 
article  VI,  section  5,  infra. 

The  title  of  the  purchaser  is  good  as  against  all  the 
parties  to  the  action,  and  against  any  one  claiming 
through  or  under  a  party,  by  a  title  accruing  after  the 
filing  of  a  notice  of  pendency  of  action.  {Brooks  v. 
Acherly,  16  N.  Y.  S.  Eep.  656;  109  N.  Y.  495).  He  is 
not  bound  to  take  title  of  lands,  however,  unless  he  can 
be  put  into  posession.  {Kapp  v.  Kapp,  15  N.  Y.  S.  Rep. 
967).  But  where  there  is  a  person  in  possession,  who  is 
not  made  a  party,  the  purchaser  takes  subject  to  the 
rights  of  such  person,  as  the  possession  of  such  person  is 
a  constructive  notice  of  his  rights.  {Bell  v.  Gittere,  14 
N.  Y.  S.  Rep.  61).  A  purchaser  will  not  be  reheved" 
simply  on  the  ground  that  the  guardian  ad  litem  of  an 
infant  failed  to  file  a  bond  for  each  of  the  infant  parties; 
{Reed  v.  Reed,  46  Hun,  212);  or  because  the  action  was 
brought  by  a  tenant  by  the  curtesy  of  the  whole  estate, 
if  no  one  entitled  thereto  appealed  from  the  final  judg- 
ment. (Id.  Tilton  Y.  Vail,  25  N.  Y.  S.  Rep.  212).  A 
purchaser  has  a  right  to  have  the  liens  against  the  prop- 
erty paid  by  the  referee  where  the  judgment  directs  them 
to  be  paid;  and  the  delay  of  tlie  purchaser  for  two  years 
to  move  to  compel  the  referee  to  pay  them  has  been  held 
not  to  defeat  his  right.  ( Wiseman  v.  Wingrove,  85  N. 
Y.  353).  Where  the  parties  are  not  ready  at  the  time 
fixed,  to  deliver  the  deed  to  the  purchaser,  his  remedy  is. 
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by  a  motion  for  leave  to  pay  the  money  into  court  and 
have  it  invested,  or  to  compel  the  completion  of  the  sale; 
or,  as  we  have  seen  above,  to  be  relieved  from  the  sale. 
{Clason  V.  Corley,  5  Sand.  44T).  A  purchaser,  until 
the  sale  is  completed,  is  not  entitled  to  the  rents  and 
profits  of  the  premises,  as  until  the  action  of  the  court, 
through  its  officers,  either  by  executing  a  deed  or  other- 
wise confirming  a  sale,  the  contract  is  not  completed  be- 
tween the  purchaser  and  the  court.  (Id).  Where  the 
purchaser  is  entitled  to  possession,  the  court  will  assist 
him  in  obtaining  it,  by  proper  mandates.  {Frelinghuysen 
V.  Colden,  i  Paige,  204).  See  also  section  5  in  the  fol- 
lowing article. 

Sec.  3.  Ho-w  purchase  money  secured. 

The  portion  of  the  purchase-money,  for  which  credit 
is  allowed,  must  always  be  secured  at  interest,  by  a 
mortgage  upon  the  property  sold,  with  a  bond  of  the 
purchaser;  and  by  such  additional  security,  if  any,  as 
the  court  prescribes.     (Co.  Civ.  Proc.  §  1574). 

The  officer  making  the  sale  may  take  separate  mort- 
gages and  other  securities,  in  the  name  of  the  county 
treasurer  of  the  county  in  which  the  property  is  situated, 
for  such  convenient  portions  of  the  purchase  money, 
as  are  directed  by  the  court  to  be  invested ;  and  in  the 
name  of  the  owner,  for  the  share  of  any  known  owner 
of  full  age,  who  desires  to  have  it  invested.  (Co.  Civ. 
Proc.  §  1575). 

Sec.  4.  Costs  in  partition. 

As  to  the  costs  in  partition,  except  as  mentioned 
below,  they  are  regulated  by  the  same  rules  as  in  other 
actions,  and  are  fully  treated  in  volume  II,  pages  454, 
465  et  seq. 

Where  the  title  to  property  is  put  in  issue,  the  prevail- 
ing party  is  entitled  to  costs  of  course  under  section 
thirty-two  hundred  and  twenty-eight  of  the  Code  of 
Civil  Procedure.  The  plaintiff  under  the  section  just 
cited,  is  entitled  on  recovery  to  his  costs  {Davis  v.  Davis, 
3  N.  Y.  S.  Eep.  163);  but  each  of  several  defendants  is 
only  liable  for  his  proportionate  share  of  such   costs, 
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under  section  fifteen  hundred  and  fifty-nine  of  the  Code. 
(Id). 

The  fees  and  expenses  of  the  commissioners,  inchid- 
ing  the  expense  of  a  survey,  when  it  is  made,  must  be 
taxed  under  the  direction  of  the  court;  and  the  amount 
thereof  must  be  paid  by  the  plaintiff,  and  allowed  as  part 
of  his  costs.     (Co.  Civ.  Proc.  §  1555). 

As  to  the  fees  of  surveyor  or  commissioner  in  parti- 
tion, see  volume  IIj  page  548.  The  final  judgment  for 
partition  of  the  property  must  also  award,  that  each  de- 
fendant pay  to  the  plaintiff  his  proportion  of  the  plaint- 
iff's costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  must  be  fixed  by  the  court,  according  to 
the  respective  rights  of  the  parties,  and  specified  in  the 
judgment.  If  a  defendant  is  unknown,  his  proportion 
of  the  costs  must  be  fixed  and  specified  in  like  manner. 
An  execution  against  an  unknown  defendant  may  be 
issued  to  collect  the  costs  awarded  against  him,  as  if  he 
was  named  in  the  judgment;  and  his  right,  share,  or  in- 
terest in  the  property  may  be  sold  by  virtue  thereof,  as 
if  he  was  named  in  the  execution.  (Co.  Civ.  Proc. 
§  1559). 

As  to  the  application  for  extra  allowance  see  volume 
II,  pages  327,  5lT.  Where  a  widow  entitled  to  dower, 
is  a  party  to  the  suit,  she  is  properly  chargeable  with  a 
portion  of  the  costs.  {Tanner  v.  Niles,  1  Barb.  560). 
The  court  has  no  right  to  charge  either  party  with  the 
entire  costs  on  the  ground  that  he  refused  to  make  par- 
tition by  agreement.  {IfcOowan  v.  Morrow,  3  C.  E.  9). 
Where  unnecessary  parties  are  brought  into  the  suit, 
costs  made  by  reason  of  it,  will  be  charged  on  the  party 
thus  bringing  them  in,  unless  they  were  brought  in  at 
the  request  of  the  other  parties.  {Hammersley  v.  Ham- 
mersley,  7  N.  Y.  Leg.  Obs.  127).  The  lien  of  an  attorney 
for  his  costs  is  the  same  as  in  other  cases. 

Where  final  judgment,  confirming  a  sale,  is  rendered, 
the  costs  of  each  party  to  the  action,  and  the  expenses 
of  the  sale,  including  the  officer's  fees,  must  be  deducted 
from  the  proceeds  of  the  sale,  and  each  party's  costs 
must  be  paid  to  his  attorney.  But  the  court  may,  in  its 
discretion,    direct  that  the  costs  and  expenses  of  any 
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trial,  reference,  or  other  proceeding  in  the  action,  be 
paid  out  of  the  share  of  any  party  in  the  proceeds,  or 
may  render  judgment  against  any  party  therefor. 
Where  a  proportion  of  the  proceeds  is  to  be  paid  to,  or 
invested  for  the  benefit  of  any  person,  as  prescribed  in 
any  provision  of  this  article,  the  amount  thereof  must  be 
determined  by  the  residue  of  the  entire  proceeds,  remain- 
ing after  deducting  the  costs  and  expenses  chargeable 
against  them.     (Co.  Civ.  Proc,  §  15T9). 

Unpaid  taxes,  assessments,  and  water  rates  are  deemed 
expenses  of  the  sale.     (Co.  Civ.  Proc,  §  1676). 

Sec.  5.    Distribution  of  the  proceeds. 

Sub-division  1. — In  General. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the 
costs  and  expenses  chargeable  against  them,  must  be 
awarded  to  the  parties  whose  rights  and  interests  have 
been  sold,  in  proportion  thereto.  The  sum  chargeable 
upon  any  share,  to  satisfy  a  lien  thereon,  must  be  paid 
to  the  creditor,  or  retained,  subject  to  the  order  of  the 
court;  and  the  remainder,  except  as  otherwise  prescribed 
in  this  article,  must  be  paid,  by  the  officer  making  the 
sale,  to  the  party  owning  the  share,  or  his  legal  repre- 
sentatives, or  into  court  for  his  use.  (Co,  Civ.  Proc, 
§  1580). 

The  court  has  jurisdiction  of  the  fund,  and  adjudges 
how  the  distribution  shall  be  made ;  and  where  there  are 
incumbrances  against  the  share  of  any  of  the  parties, 
that  fact  being  incidental  or  collateral  to  the  main  pur- 
pose of  the  action,  upon  the  coming  in  of  the  referee's 
report  of  sale,  it  may  direct  as  to  how,  the  rights  of  such 
incumbrancers  shall  be  protected.  {Halsted  v.  Hoisted, 
65  N.  Y.  442).  Where  a  dispute  arises  as  to  the  title  to 
the  funds  arising  on  a  sale  in  partition,  which  have  been 
deposited  with  the  county  ti-easurer,  it  seems  that  such 
disputes  must  be  settled  by  action,  and  not  by  an  order 
in  the  action.     {Matter  of  Castle,  2  N.  Y.  S.  Rep.    362). 

An  execution,  however,  will  not  be  stayed  beyond  a 
reasonable  time  to  allow  a  creditor  to  bring  his  action  to 
obtain  a  lien  upon  the  proceeds.  {Piatt  v.  Piatt,  3  N. 
10 
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Y.  S.  .Eep.  179).  Where  a  party  invoked  the  aid  of 
equity,  he  must  do  equity;  and  before  he  is  entitled  to 
receive  his  share  of  the  proceeds  of  the  sale,  he  must 
extinguish  his  share  of  the  liens  against  the  property. 
{Evarts  v.  Woods,  25  N.  Y.  S.  Eep.  498).  So  also  it  is 
proper  to  require  the  payment  by  an  heir  out  of  his 
share  of  any  indebtedness  owing  by  him  to  the  estate. 
{Piatt  V.  Piatt,  15  ISr.  Y.  S.  Eep.  285).  In  the  distribu- 
tion of  the  proceeds  of  a  sale,  it  is  not  proper,  hovs^ever, 
to  charge  the  tenants  in  common  with  rental  for  the  use 
of  the  share  occupied  by  them  during  the  period  of  their 
occupancy;  unless  it  v^^as  to  the  exclusion  of  the  others 
entitled  to  such  occupancy.  {Rich  v.  Rich,  19  N.  Y.  S. 
Eep.  384).  But,  as  we  have  seen,  the  court  may  adjust 
the  rights  of  the  parties  as  to  the  rents  and  profits  re- 
ceived by  them.     (Co.  Civ.  Proc.  §  1589). 

The  court  by  fiual  judgment  directs  the  application  of 
the  proceeds  of  the  sale.  (Co.  Civ.  Proc.  §  1577). 
Where  the  action  is  between  adults,  all  of  whom  have 
appeared  in  the  action,  the  power  to  order  compensation 
is  in  the  discretion  of  the  court;  and  where  such  com- 
pensation has  been  ordered,  it  will  not  be  disturbed, 
unless  the  power  has  been  abused,  or  exercised  so  as  to 
operate  injuriously.  {Post  v.  Post,  65  Barb.  192).  Where, 
however,  there  are  infant  owners  it  is  the  duty  of  the 
court  to  inquire  into  the  circumstances  of  the  infant, 
and  it  cannot  require  compensation  to  be  paid  by  such 
infant  unless  both  conditions  exist,  that  is,  that  the  in- 
fant has  personal  property  sufficient  to  pay  it,  and  that 
his  interests  will  be  promoted  thereby.  (Co.  Civ.  Proc. 
§  1587).  Where  a  party  has  been  obliged  to  make  im- 
provements to  preserve  the  property,  it  is  proper  to  re- 
quire the  other  parties  to  contribute  their  portion  of  such 
expense.  {Prentice  v.  Jansen,  21  Alb.  Law  J.  174).  As 
has  been  seen  in  section  four  above,  the  costs,  including 
extra  allowances,  fees  and  expenses  of  commissioners 
and  surveyor,  taxes  and  assessments,  water-rates  and 
liens  upon  the  property,  are  to  be  paid  out  of  the  pro- 
ceeds, before  the  division  is  made.  (Co.  Civ.  Proc. 
§  1580). 


partition.  75 

Sub-division  2.— Where  Party  is  an  Infant,  or  un- 
known. 

If  a  person,  entitled  to  an  estate  or  interest  in  the 
property  sold,  is  made  a  party  as  an  unknown  defend- 
ant, the  court  must  provide  for  the  protection  of  his 
rights,  as  far  as  may  be,  as  if  he  was  known  and  had 
appeared.     (Co.  Civ.  Proc.  §  1572). 

Where  a  party  entitled  to  receive  a  portion  of  the  pro- 
ceeds is  an  infant,  the  court  may  direct  it  to  be  invested 
in  permanent  securities,  at  interest,  in  the  name  and  for 
the  benefit  of  the  infant;  or  it  may,  and  on  due  proof 
that  such  portion  so  paid  into  court,  has  remained  unin- 
vested in  permanent  securities  for  the  space  of  three 
months,  shall  direct  the  same  to  be  paid  to  the  general 
guardian  of  such  infant,  upon  his  giving  an  undertaking 
in  an  amount,  and  with  sureties  satisfactory  to  the  court, 
for  the  faithful  execution  of  his  trust.  (Co.  Civ.  Proc. 
§  15S1). 

Where  a  person  has  been  made  a  defendant  as  an  un- 
known person;  or  where  the  name  of  a  defendant  is  un- 
known, or  where  the  summons  has  been  served  upon  a 
defendant  without  the  state,  or  by  publication,  and  he 
has  not  appeared  in  the  action ;  the  court  must  direct  his 
portion  to  be  invested  in  permanent  securities,  at  inter- 
est, for  his  benefit,  until  claimed  by  him  or  his  legal 
representatives;  but  after  the  lapse  of  twenty-five  years 
from  the  time  of  payment  into  court,  or  to  the  treasurer 
of  any  county,  of  any  portion  of  the  proceeds  of  sale  of 
real  property  for  unknown  heirs,  in  any  action  of  parti- 
tion, without  any  claim  therefor  having  been  made  by  a 
person  entitled  thereto,  and  upon  their  being  made  and 
presented  to  the  court  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing,  to  the  satisfaction  of 
the  court,  that  due  inquiry  for  such  unknown  heirs  has. 
been  made,  and  that  no  claim  has  been  made  for  such 
portion  of  said  proceeds  by  any  person  entitled  thereto, 
the  said  court  shall  have  power  to  decree  that  such  un- 
claimed portion  of  such  proceeds  was  vested  at  the  time 
of  such  payment,  in  the  known  heirs  of  the  common  an- 
cestor of  such  unknown  heirs,  and  their  heirs  and  as- 
signs, and  shall  make  an  order  in  such  action,  directing 
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the  payment  to  tliem,  or  their  assigns,  of  the  respective 
shares  or  portions  of,  or  interest  in,  such  proceeds,  to 
which  they  are  entitled;    and   upon   serving  upon   the 

county  treasurer  a  certified  copy  of  such  order,  the  treas- 
urer shall  so  pay  over  and  distribute  the  same,  after  de- 
ducting his  lawful  commissions,  and  shall  thereupon  be 
exempt  from  all  liability  on  account  thereof.  (Co.  Civ. 
Proc.  §  1582). 

Section  fifteen  hundred  and  eighty-one  above  quoted 
"was  amended  in  1887  by  adding  the  provision  as  to  the 
payment  to  the  guardian  of  an  infant  defendant  after 
three  months,  of  the  share  of  such  infant;  and  the  sec- 
tion last  above  quoted  was  amended  in  1889  by  the  addi- 
tion of  the  provision  as  to  the  claim  by  heirs  of  an 
unknown  defendant,  after  twenty-five  years  from  the 
time  his  share  was  paid  into  court,  or  ordered  invested. 
It  is  unnecessary  therefore  to  inquire  into  the  practice 
heretofore  followed  as  to  the  course  of  such  fund,  after 
being  distributed  by  the  order  of  the  court,  as  the  legis- 
lature has  provided  in  that  regard. 

Sub-division  3. — Where  a  dower  right  exists. 

Where  a  party  has  an  existing  right  of  dower  in  the 
entire  property  directed  to  be  sold,  at  the  time  when  an 
interlocutory  judgment  for  a  sale  is  rendered  in  an  action 
for  partition,  the  court  must  consider  and  determine 
whether  the  interests  of  all  the  parties  require,  that  the 
right  of  dower  should  be  excepted  from  the  sale,  or  that 
it  should  be  sold.     (Co.  Civ.  Proc.  §  1567). 

If  a  sale  of  the  property,  including  the  right  of  dower, 
is  directed,  the  interest  of  the  party  entitled  to  the 
right  of  dower  shall  pass  thereby;  and  the  purchaser,  his 
heirs  and  assigns,  shall  hold  the  property  free  and  dis- 
charged from  any  claim,  by  virtue  of  that  right.  In 
that  case,  the  dowress  is  entitled  to  receive,  from  the 
proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third 
of  those  proceeds  paid  into  court,  for  the  purpose  of 
being  invested  for  her  benefit,  as  prescribed  in  the  next 
section  with  respect  to  the  dowress  of  an  undivided 
share.     (Co.  Civ.  Proc.  §  1568). 
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A  party  to  an  action  for  partition,  who  has  a  right 
of  dower,  or  is  a  tenant  for  hfe,  or  for  years,  in  or  of  an 
undivided  share  of  the  property  sold,  is  entitled  to  receive, 
from  the  proceeds  of  the  sale,  a  gross  sum,  to  he  fixed 
according  to  the  principles  of  law  applicable  to  annuities, 
in  satisfaction  of  his  or  her  estate  or  interest.  The  writ- 
ten consent  of  the  party  to  receive  such  a  gross  sum, 
acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or 
before,  the  filing  of  the  report  of  sale  ;  otherwise  the 
court  must  direct  that,  out  of  the  proceeds  of  the  sale,, 
which  belong  to  the  undivided  share  to  which  the  estate 
or  interest  attaches,  one-third,  in  case  of  a  dowress,  and 
in  any  other  case  arising  under  this  section,  the  entire 
proceeds,  or  such  a  proportion  thereof  as  fairly  repre- 
sents the  interest  of  the  holder  of  the  particular  estate, 
be  paid  into  court,  for  the  purpose  of  being  invested  for 
his  or  her  benefit.     (Co.  Civ.  Proc,  §  1569). 

Where  it  appears,  that  a  party  to  the  action  has  an  in- 
choate right  of  dower,  or  any  other  future  right  or  estate, 
vested  or  contingent,  in  any  of  the  property  sold,  the 
court  must  fix  the  proportional  value  of  the  right  or 
estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  and  must  direct  that  pro- 
portion of  the  proceeds  of  the  sale  to  be  invested,  secured, 
or  paid  over,  in  such  a  manner  as  it  deems  best  calcu- 
lated to  protect  the  rights  and  interests  of  the  parties. 
(Co.  Civ.  Proc,  1570). 

A  married  woman  may  release  to  her  husband  her  in- 
choate right  of  dower,in  the  property  directed  to  be  sold, 
by  a  written  instrument,  duly  acknowledged  by  her  and 
certified,  as  required  by  law  with  respect  to  the  acknow- 
ledgment of  a  conveyance  to  bar  her  dower;  which  must 
be  filed  with  the  clerk.  Thereupon,  the  share  of  the  pro- 
ceeds of  the  sale,  arising  from  her  contingent  interest, 
must  be  paid  to  her  husband.     (Co.  Civ.  Proc,  §  1571). 

As  to  the  manner  of  ascertaining  the  interests  of  a, 
party  having  a  right  of  dower,  either  inchoate  or  vested, 
see  chapter  fifty -one,  post.  Where  the  party  entitled  to 
dower  in  a  part  of  the  premises  is  also  entitled  to  the 
use  and  occupation   of   such  part   until   her    youngest. 
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child  becomes  of  age,  the  value  of  such  interest  in 
money  can  be  ascertained  and  paid  to  her,  if  she  consent 
to  release  her  dower  and  accept  a  sum  in  gross;  and  in 
such  way  her  rights  can  be  extinguished.  {Bond  v. 
McNiff,  38  Super.  83).  Where,  however,  the  judgment 
does  not  provide  for  ascertaining  the  value  of  an  incho- 
ate right  of  dower,  the  remedy  of  the  party  entitled  to 
it,  is  by  appeal.  {Jordan  v.  Van  Epps,  19  Hun,  626; 
aflf'd  85  N.  Y.  427).  A  wife  cannot  be  compelled  to 
relinquish  her  dower  rights.  {Jackson  v.  Edwards,  7 
Paige,  386).  The  policy  of  the  courts  is  always  towards 
protecting  her  rights.  {Simar  v.  Canaday,  63  N.  Y. 
298).  Where  a  right  of  dower  attaches  to  the  share  of 
only  one  of  the  parties,  it  does  not  affect  the  others, 
and  they  are  relieved  from  it;  and  it  is  paid  out  of  the 
proceeds  to  which  that  one  share  is  entitled.  {Ford  v. 
Knapp,  102  N.  Y.  135;  Huntington  v.  Huntington,  9 
Civ.  Pro.  E.  182). 

Sub-division  4. — Where  Liens  Exist. 

As  we  have  seen  in  subdivision  one,  above,  where 
there  is  a  sum  chargeable  upon  any  share,  to  satisfy  a 
lien  thereon,  it  must  be  paid  to  the  creditor,  or  retained 
subject  to  the  order  of  the  court.  That  is  the  general 
practice.  Where,  however,  money  is  paid  into  court  by 
the  officer  making  the  sale,  as  directed  by  section  fifteen 
hundred  and  sixty -three  of  the  Code,  a  party  in  whose 
favor  the  lien  exists  may  apply  to  the  court  for  an  order 
directing  that  the  money,  or  such  part  thereof,  as  he 
claims,  be  paid  to  him.  Upon  such  an  application,  he 
must  produce  the  following  papers: 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient 
excuse  is  shown,  by  his  agent  or  attorney,  stating  the 
true  amount  actually  due  on  each  incumbrance,  and  the 
name  and  residence  of  the  owner  of  the  incumbrance, 
as  far  as  they  are  known,  or  can  be  ascertained  with 
due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the 
application  upon  each  owner  of  an  incumbrance.  Ser- 
vice of  the  notice,  within  the  state,  must  be  personal, 
or  by  leaving  it  at  the  owner's  residence,  with  some  per- 
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son  of  suitable  age  and  discretion,  at  least  fourteen  days 
previous  to  the  application.  Service,  without  the  state, 
if  personal,  must  be  made  at  least  twenty  days  previous 
to  the  application.  If  the  owner  of  the  incumbrance 
resides  without  the  State,  and  the  place  of  his  abode 
cannot  be  ascertained,  with  reasonable  diligence,  notice 
may  be  served  upon  him  by  publishing  it  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  re- 
quired to  be  published,  once  in  each  week  for  the  four 
weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  au 
order  as  justice  requires.     (Co.  Civ.  Proc.  §  1564). 

When  the  whole  amount  of  the  unsatisfied  liens  upon 
an  undivided  share,  which  were  existing  at  the  date  of 
the  order  of  reference,  has  been  ascertained,  the  court 
must  order  the  portion  of  the  money  so  paid  into  court, 
on  account  of  that  share,  to  be  distributed  among  the 
creditors  having  the  liens,  according  to  the  priority  of 
each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  officer,  by  whom  a  lien 
is  paid  off,  must  procure  satisfaction  thereof  to  be 
acknowledged  or  proved,  as  required  by  law,  and  must 
cause  the  incumbrance  to  be  duly  satisfied  or  cancelled 
of  record.  The  expense  of  so  doing  must  be  paid  out  of 
the  portion  of  the  money  in  court,  belonging  to  the 
party,  by  whom  the  incumbrance  was  payable.  (Co.  Civ. 
Proc.  §  1565.) 

The  proceedings  to  ascertain  and  settle  the  liens  upon 
an  undivided  share,  as  prescribed  in  the  last  three  sec- 
tions, shall  not  affect  any  other  party  to  the  action,  or 
delay  the  paying  over  or  investing  of  money,  to  or  for 
the  benefit  of  any  other  party,  upon  whose  share  or 
interest  in  the  property  there  does  not  appear  to  be  any 
existing  lien.     (Co.  Civ.  Proc.  §  1566). 

Where  a  judgment  rendered  in  an  action  for  partition, 
for  dower,  or  to  foreclose  a  mortgage  upon  real  property, 
directs  a  sale  of  the  real  property,  the  officer 
making  the  sale  must,  out  of  the  proceeds,  unless 
the  judgment  otherwise  directs,  pay  all  taxes,  as- 
sessments, and  water  rates,  which  are  liens  upon  the 
property  sold,  and  redeem  the  property  sold  from  any 
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sales  for  unpaid  taxes,  assessments,  or  water  rates, 
which  have  not  apparently  become  absolute.  The  sums 
necessary  to  make  those  payments  and  redemptions  are 
deemed  expenses  of  the  sale,  within  the  meaning  of  that 
expression,  as  used  in  any  provision  of  article  second  of 
chapter  fourteen  of  the  Code.  (Co.  Civ.  Proc.  §  1676). 
A  party,  before  receiving  his  share  of  the  proceeds, 
should  extinguish  his  share  of  the  liens.  {Evarts  v. 
Woods,  25  N.  Y.  S.  Eep.  498). 

Sub-division  5. — How  Invested  for  Tenant  for  Life, 

ETC. 

Where  a  portion  of  the  proceeds,  representing  an  un- 
divided share  or  interest,  is  invested  for  the  benefit  of  a 
tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed 
in  the  foregoing  provisions  of  this  article,  the  court  must 
cause  it  to  be  invested  in  permanent  securities,  at  inter- 
est, and  the  interest  to  be  paid,  from  time  to  time  as  it 
accrues,  to  the  person  for  whose  benefit  it  is  invested, 
while  his  or  her  right  continues.  (Co.  Civ.  Proc.  § 
1583). 

AETICLE  VI. 

FINAL  JUDGMENT, 

SBCTIOir. 

1.  What  to  contain. 

2.  Who  affected  by  final  judgment 

3.  Security  to  refund. 

4.  Where  entered  and  recorded. 

5.  Judgment,  how  enforced. 

6.  Appeal  from  final  or  interlocutory  judgment. 

Sec.  1.  What  to  contain. 

Upon  the  confirmation,  by  the  court,  of  the  report  of 
the  commissioners  making  partition,  final  judgment, 
that  the  partition  be  firm  and  effectual  forever,  must  be 
rendered.     (Co,  Civ.  Proc.  §  1557). 

Enough  has  already  been  seen  in  this  chapter  to  show 
that  the  final  Judgment  is  not  only  a  confirmation  of  the 
report  of  the  commissioners,  whether  actual  partition  has 
been  made,  or  the  property  has  been  sold,  but  is  also  a 
final  determination  of  the  rights  of  the  parties,  and 
found  by  the  preceding  steps  in  the  action. 


PARTITION.  81 

The  final  judgment  must  also  direct  that  each  of  the 
parties,  who  is  entitled  to  possession  of  a  distinct  parcel 
allotted  to  him,  be  let  into  the  possession  thereof,  either 
immediately,  or  after  the  determination  of  the  particular 
estate,  as  the  case  recLuires.     (Co.  Civ.  Proc.  §  1558). 

It  also  determines  the  amount  of  costs  and  the  parties 
who  are  required  to  pay  them.  (Co.  Civ.  Proc,  §  1559). 
It  may  adjust  the  rights  of  the  parties  in  regard  to  the 
rents  and  profits  received  by  any  of  them.  (Co.  Civ. 
Proc,  §  1589).  But  the  judgment,  in  case  of  default,  can- 
not grant  any  relief  not  asked  for  in  the  complaint,  as  an 
accounting  for  rents  and  profits.  {Bullwinker  v.  Byker, 
12  Abb.  Pr.  311). 

Where  it  appears  that  partition  cannot  be  made  equal 
between  the  parties,  according  to  their  respective  rights, 
without  prejudice  to  the  rights  or  interests  of  some  of 
them,  the  final  judgment  may  award  compensation  to  be 
made  by  one  party  to  another  for  equality  of  partition. 
But  compensation  cannot  be  so  awarded  against  a  party 
who  is  unknown,  or  whose  name  is  unknown.  Nor  can 
it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  pay  it,  and  that 
his  interests  will  be  promoted  thereby.  (Co.  Civ.  Proc, 
§  1587). 

Where  the  judgment  contains  directions  as  to  compen- 
sation, it  should  be  reasonable.  {Post  v.  Post,  65  Barb. 
192).  The  equalization  may  be  made,  not  only  by  com- 
pensation in  money,  but  also  by  direction  as  to  the  use  of 
the  property  partitioned.  {Smith  v.  Smith,  10  Paige, 
470).  Where  there  has  been  a  sale  of  the  property,  and 
the  sale  is  confirmed  by  the  court,  a  final  judgment  must 
be  entered,  confirming  it  accordingly;  directing  the  offi- 
cer making  it  to  execute  the  proper  conveyances,  and 
take  the  proper  securities  pursuant  to  the  sale;  and  also 
directing  concerning  the  application  of  the  proceeds  of 
the  sale.     (Co.  Civ.  Proc,  §  1577). 

The  final  judgment  should  settle  all  the  rights  of  the 
parties,  and  not  leave  a  portion  of  the  property  to  be 
subject  to  any  other  proceeding  in  partition.      {Post  v. 
Post,  supra). 
11 


82  PRACTICE. 

Sec.  S.  Who  affected  by  final  judgment. 

A  final  judgment  in  an  action  of  partition  is  binding 
and  conclusive  upon  the  following  persons: 

1.  The  plaintiff;  each  defendant  upon  whom  the  sum- 
mons was  served,  either  personally,  or  without  the 
State,  or  by  publication,  pursuant  to  an  order  obtained 
for  that  purpose,  as  prescribed  in  chapter  fifth  of  the 
Code;  and  the  legal  representatives  of  each  party,  speci- 
fied in  this  subdivision.  So  much  of  section  four  hund- 
red and  forty-five  of  the  Code,  as  requires  the  court  to 
allow  a  defendant  to  defend  an  action,  after  final  judg- 
ment, does  not  apply  to  an  action  for  partition. 

2.  Each  person  claiming  from,  through  or  under  such 
a  party,  by  title  accruing  after  the  filing  of  the  judg- 
ment-roll, or  after  the  filing,  in  the  proper  county  clerk's 
office,  of  a  notice  of  the  pendency  of  the  action,  as  pre- 
scribed in  article  ninth,  chapter  fourteen  of  the  Code. 

3.  Each  person,  not  in  being  when  the  interlocutory 
judgment  is  rendered,  who,  by  the  happening  of  any 
contingency,  becomes  afterwards  entitled  to  a  beneficial 
interest  attaching  to,  or  an  estate  or  interest  in,  a  por- 
tion of  the  property,  the  person  first  entitled  to  which, 
or  other  virtual  representative  whereof,  was  a  party 
specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose 
right  and  interest  are  expressly  reserved  and  left  un- 
affected, as  prescribed  in  section  fifteen  hundred  and 
thirty-nine  of  the  Code,  or  to  a  person  claiming  from, 
through,  or  under  such  a  party.     (Co.  Civ.  Proc.  §  1557). 

Where  the  judgment  is  rendered  'after  a  sale,  it  is 
binding  and  conclusive  upon  the  same  persons,  upon 
whom  a  final  judgment  for  partition  is  made  binding 
and  conclusive  by  section  fifteen  hundred  and  fifty-seven 
of  the  Code;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right, 
title  and  interest  in  the  property  sold.  (Co.  Civ.  Proc. 
§  1577). 

The  judgment  is  conclusive,  not  only  of  the  matters 
actually  determined  but  of  every  other  matter  which  the 
parties  might  have  litigated  and  decided  as  incident  to 
the  action  ;  as  that  the  interests  of  the  owners  require 
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that  the  property  be  sold.  {Jordan  v.  Van  Epps,  85  !N". 
Y.  427).  If  there  is  an  error  in  such  a  case,  the  remedy 
is  by  appeal;  and  if  no  appeal  is  taken  and  the  question 
is  not  litigated,  the  judgment  is  binding  as  to  those  mat- 
ters as  well  as  to  those  which  are  of  the  essence  of  the 
action.  The  judgment  cannot  be  attacked  collaterally. 
(Id).  Where  property  has  been  divided  among  the  heirs, 
and  the  final  judgment  entered  therein,  it  does  not  cut 
off  the  interests  of  a  creditor  of  the  ancestor,  unless  he 
was  made  a  party,  or  in  some  way  becomes  bound  dur- 
ing the  progress  of  the  action.  {Mead  v.  Jenkins,  2T 
Hun,  5T0).  He  still  may  apply  for  a  sale  of  the  property 
to  pay  the  debts  of  the  ancestor.  (Id).  Where  infants 
have  appeared  by  guardian,  they  are  equally  bound  as 
adults.  {Prior  v.  Prior,  18  N.  Y.  S.  Rep.  566;  49  Hun, 
502).  If  the  final  judgment  is  not  appealed  from,  it 
becomes  conclusive  upon  all  the  parties  (Id.);  although  it 
may  have  been  irregular.  {Reed  v.  Heed,  46  Hun,  212; 
Prior  V.  Prior,  supra).  Those  parties  only  who  are 
joined  are  bound.  The  fact  that  they  knew  of  the  pro- 
ceedings, cannot  bind  them  as  privies;  on  the  princi- 
pal that  those  who  are,  or  ought  to  be  parties,  cannot 
be  privies.     {Bell  v.  Gittere,  14  N.  Y.  S.  Rep.  61). 

An  actual  partition  or  sale  under  judgment,  is  effec- 
tual to  bar  the  future  contingent  interests  of  persons 
not  in  esse,  and  this  is  true,  although  no  notice  is  pub- 
Hshed  to  bring  in  unknown  parties,  and  though  such 
parties  may  take  as  purchasers  and  not  as  claimants 
under  any  of  the  parties  to  the  action.  {Mead  v.  Mitch- 
ell, 17  N.  Y.  210;  Jenkins  v.  Fahey,  73  N.  Y.  355; 
Clemens  v.  Clemens,  37  N.  Y.  59).  But  where  a  judg- 
ment of  partition  or  sale  would  have  the  effect  of  cut- 
ting off  a  remainderman  whose  rights  have  been  created 
by  will,  the  court  should  provide  for  such  rights  by  the 
judgment;  and  if  it  does  not  so  provide,  yet  it  cannot 
bar  the  future  rights  of  such  parties  {Monarque  v. 
Monarque,  80  N.  Y.  320).  Where,  by  reason  of  mis- 
taken boundaries,  the  commissioners  do  not  make  actual 
partition  of  the  entire  property,  so  much  thereof  as  is 
not  partitioned,  still  remains  the  property  of  the  parties 
astenantsin  common.     {Jones  v.  Carroll,  5  T.  &  C.  631), 
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A  final  judgment  is  also  a  bar  against  each  person,  not  a 
party  who  has,  at  the  time  when  it  is  rendered,  a  general 
lieu,  by  judgment  or  decree,  on  the  undivided  share  or  inter- 
est of  a  party,  if  notice  was  given  to  appear  before  the  ref- 
eree and  make  proof  of  hens,  as  prescribed  in  section 
fifteen  hundred  and  sixty-two  of  the  Code,  and  also 
against  each  person  made  a  party,  who  then  has  a  speci- 
fic lien  on  any  such  undivided  share  or  interest;  but  a 
person  having  any  such  specific  lien  appearing  of  record 
at  the  time  of  the  filing  of  the  notice  of  the  pendency 
of  the  action,  who  is  not  made  a  party  is  not  affected  by 
such  judgment.     (Co.  Civ.  Proc.  §  1578). 

Sec.  3.  Security  to  refund. 

The  court  may,  in  its  discretion,  require  any  person, 
before  he  receives  his  portion  of  the  proceeds  of  the  sale, 
to  give  such  security  as  it  directs,  to  the  people,  or  to 
such  parties  or  other  persons  as  it  prescribes,  to  refund 
the  same,  or  a  portion  thereof,  with  interest,  if  it  there- 
after appears  that  he  was  not  entitled  thereto.  (Co.  Civ. 
Proc.  §  1584). 

A  security  taken  under  any  provision  of  this  article, 
except  as  otherwise  specially  prescribed  therein,  must  be 
taken  in  the  name  and  official  title  of  the  county  treas- 
urer of  the  county  in  which  the  property  sold  is  situated. 
He,  and  his  successors  in  office,  must  hold  the  same  for 
the  use  and  benefit  of  the  persons  interested,  subject  to 
the  order  of  the  court.     (Co.  Civ.  Proc.  §  1585). 

The  court  may  in  its  discretion,  and  upon  such  terms 
and  conditions  as  justice  requires,  make  an  order,  allow- 
ing a  person  interested  in  a  security  specified  in  the  last 
section,  to  maintain  an  action  thereupon  in  the  name 
of  the  county  treasurer.     (Co.  Civ.  Proc.  §  1586). 

Sec.  4.  Where  entered  and  recorded. 

An  exemphfied  copy  of  the  judgment-roll,  or  of  the 
final  judgment,  in  an  action,  for  partition,  may  be  re- 
corded, in  the  office  for  recording  deeds,  in  each  county 
in  which  any  real  property  affected  thereby  is  situated. 
(Co.  Civ.  Proc.  §  1595). 

The  judgment,  and  not  the  recording  of.  it,  fixes  the 
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rights  of  the  parties.  {Lynch  v.  Rome  Gas  L.  Co.,  42 
B.irb.  591).  In  the  counties  oL'  the  state,  other  than  the 
city  and  county  of  New  York,  the  judgment  in  partition 
is  recorded  in  the  office  of  the  clerk  of  tlie  county  in  which 
some  part  of  the  property  is  located;  and  in  the  city  and 
county  of  New  York  the  judgment  is  recorded  in  the 
office  of  the  register  of  that  city.  (Laws  of  1851,  chap. 
277). 

Where  real  property,  sold  by  virtue  of  a  judgment, 
rendered  in  an  action  specified  in  section  sixteen  hundred 
and  seventy-six,  is  situated  in  a  county,  other  than  that 
in  which  the  judgment  is  entered,  the  judgment  must  be 
also  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  purchaser 
can  be  required  to  pay  the  purchase-money,  or  to  accept 
a  deed.  The  clerk  of  the  latter  county  must  enter  it  in 
the  judgment-book  kept  by  him,  upon  filing  with  him  a 
notice  thereof,  certified  by  the  clerk  with  whom  it  is 
entered.     (Co.  Civ.  Proc.  §  1677). 

This  section  is  intended  as  a  remedy  for  some  of  the 
evils  which  arose  from  the  fact  that  although  the  action 
is  triable  in  any  county  where  some  part  of  property  is 
situated  (Co.  Civ.  Proc.  §  982),  still  it  might  be  tried  in 
a  county  where  none  of  the  property  is  situated,  unless 
objection  was  made,  and  the  place  of  trial  changed  (Co. 
Civ.  Proc.  §  985),  and  consequently  a  judgment  recovered 
might  be  entered  in  a  county  where  none  of  the  property 
was  situated.  The  provisions  of  this  section  prevent 
any  such  liability.     (Throop's  note  to  section  1677). 

Sec.  5.  Judgment,  hovr  enforced. 

The  final  judgment  must  direct  that  a  party  en- 
titled to  possession  be  let  into  such  possession,  either 
immediately,  or  after  the  determination  of  a  particular 
estate  therein.     (Co.  Civ.  Proc.  §  1558). 

Where  a  judgment  in  an  action  specified  in  this  title, 
allots  to  any  person  a  distinct  parcel  of  real  property,  or 
contains  a  direction  for  the  sale  of  real  property,  or  con- 
firms such  an  allotment  or  sale,  it  may  also,  except  in  a 
case  where  it  is  expressly  prescribed  that  the  judgment 
may  be  enforced  by  execution,  direct  the  delivery  of  the 
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possession  of  the  property  to  the  person  entitled  thereto. 
If  a  party,  or  his  representative  or  successor,  who  is 
bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court, 
besides  punishing  the  disobedience  as  a  contempt,  may, 
in  its  discretion,  by  order,  require  the  sheriff  to  put  that 
person  into  possession.  Such  an  order  must  be  executed, 
as  if  it  was  an  execution  for  the  delivery  of  the  posses- 
sion of  the  property.     (Co.  Civ.  Proc.  §  1675). 

A  purchaser  under  a  judicial  sale,  cannot  be  kept  out 
of  the  possession  of  his  property.  He  is  entitled  to  an 
order  requiring  the  sheriff  to  deliver  the  possession  to 
him.  Such  an  order  is  a  mandate  in  the  nature  of  a 
writ  of  possession,  and  is  a  provisional  remedy  ;  and  is 
similar  to  the  remedy  in  case  of  ejectment.  (See  vol.  I, 
page  613  ;  Bowery  Sav.  Bank  v.  Foster,  11  Wkly  Dig. 
493).  Of  course  where  there  is  a  particular  estate  which 
is  not  affected  by  the  partition  or  sale,  the  purchaser 
cannot  be  put  into  immediate  possession  ;  but  must  wait 
until  the  particular  estate  is  determined.  (Co.  Civ.  Proc. 
§  1558). 

The  power  of  the  court  to  put  a  party  into  possession, 
where  he  is  entitled  to  the  immediate  possession,  is  con- 
fined to  those  who  have  been  parties  to  the  suit  or  their 
representatives,  or  a  purchaser  under  an  order  of  sale. 
{Meiggs  v.  Willis,  8  Civ.  Pro.  B,.  125).  If  a  person  other 
than  a  party,  or  one  claiming  under  or  through  a  party, 
is  wrongfully  in  possession,  the  usual  remedies  are  to  be 
resorted  to  ;  and  where  possession  is  withheld  by  a  jjer- 
son  not  a  party,  claiming  to  hold  rightfully,  and  who  is 
not  bound  by  the  terms  of  the  judgment,  he  cannot  be 
removed  summarily;  but  has  the  right  to  have  his  claim 
tried  in  the  proper  way.  {Boynton  v.  Jackway,  10  Paige, 
307).  Where  a  party  withholds  possession  from  the  per- 
son entitled  to  it,  the  court  may,  without  notice,  grant 
an  order  in  the  nature  of  a  writ  of  assistance  or  of  pos- 
session. {Bowery  Sav.  B'k  v.  Foster,  11  Wkly  Dig. 
493).  If  the  writ  has  been  improperly  issued,  however, 
the  court  will  set  it  aside,  on  motion.  {ChamberZaine  v. 
Choles,  35  K.  Y.  477).  Until  the  confirmation  of  the 
sale,  or  of  the  commissioners'  report  of  actual  partition 
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the  parties  only  have  a  contingent  right  to  the  order  for 
possession.  {Farmers''  Loan  &  T.  Co.  v.  Bankers',  etc., 
Co.,  11  Civ.  Pro.  E.  307). 

Sec.  6.    Appeal  from  final  or  interlocutory  Judgment. 

An  interlocutory  judgment  in  partition,  the  same  as  in 
any  other  case,  cannot  be  taken  to  the  court  of  appeals; 
but  it  may  be  appealed  to  the  general  term.  {Tompkins 
V.  Hyatt,  19  N.  Y.  534:).  But  vs^here  final  judgment  has 
been  rendered,  an  appeal  therefrom  may  be  taken  to  the 
court  of  appeals  (Co.  Civ.  Proc.  §  190);  and  upon  such 
appeal,  an  interlocutory  or  intermediary  judgment  or 
order  involving  the  merit,  may  be  reviewed.  (Id. ;  subd. 
1).  Where  final  judgment  has  been  rendered  after  the 
decision  of  the  general  term  upon  an  appeal  from  an  in- 
terlocutory judgment,  the  party  may  appeal  directly  to 
the  court  of  appeals  from  the  final  judgment ;  and  such 
appeal  brings  up  for  review  the  decision  of  the  general 
term  on  the  interlocutory  judgment.  (Co.  Civ.  Proc.  § 
1336).  The  action  of  partition  being  in  its  nature  one  so 
largely  in  the  disci-etion  of  the  court,  a  judgment  therein 
will  not  be  overruled,  unless  the  error  is  clear.  {Scott  v. 
Guernsey,  48  N.  Y.  106).  But  where  a  party  has  appealed 
from  a  final  judgment,  and  after  the  appeal,  accepts  his 
portion  of  the  proceeds  of  the  sale,  he  will  be  deemed  to 
have  acquiesced  in  the  judgment,  and  his  appeal  will  be 
dismissed.  {Alexander  v.  Alexander,  104  N.  Y.  643). 
As  we  have  seen  in  the  preceding  article,  the  court  re- 
gards the  report  of  commissioners  making  actual  parti- 
tion equal  to,  if  not  of  greater  importance  than,  the  ver- 
dict of  a  jury.  {Livingston  v.  Clarkson,  4  Edw.  Ch.  596; 
Matter  of  Pearl  St.,  19  Wend.  651). 

Where  an  appeal  is  proper,  the  practice  governing  it  is 
the  same  as  in  any  other  case;  and  has  been  thoroughly 
examined  in  volume  II,  pages  42  and  43.  See  also  sec- 
tion 2,  subdivision  5  of  the  preceding  article. 
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AETICLE  I. 

HOW  ACTION  BEOUGHT. 

SECTION. 

1.  History  and  nature  of  the  proceeding. 

2.  Who  may  bring  the  action. 

3.  Who  are  proper  parties  defendant. 

4.  What  may  be  recovered. 

Sec.  1 .  History  and  nature  of  the  proceeding. 

Courts  of  common  law  and  courts  of  equity  originally 
had  concurrent  jurisdiction  in  proceedings  for  the  ad- 
measurement of  dower.  (1  Story  Eq.  Jur.  §  624  et  seq). 
The  revised  statutes  provided  a  more  expeditious  method 
by  petition,  and  after  the  passage  of  the  Code  of  Pro- 
cedure, a  widow  might  proceed  also  by  summons  and 
complaint  in  a  civil  action,  under  the  Code.  Until  a 
recent  period  a  widow  might  also  maintain  ejectment 
for  her  dower.  The  Code  of  Civil  Procedure,  however, 
and  the  laws  passed  in  connection  with  it  have  repealed 
the  provisions  of  the  revised  statutes,  and  forbidden  the 
bringing  of  an  action  of  ejectment  for  dower  (Co.  Civ. 
Civ.  Proc.  §  1499;  Laws  1880,  chap.  245):  and  the  only 
method  of  procedure  at  this  time  to  procure  the  ad- 
measurement of  dower  is  that  prescribed  by  the  Code  of 
Civil  Procedure. 

The  right  to  dower  existed  at  common  law.  It  is 
now,  however,  regulated  by  statute.  (4  Eev.  St.  8  ed. 
2454,  et  seq).  It  is  not  necessary  here  to  examine  either 
the  nature  or  extent  of  the  right  of  dower,  or  the  quali- 
fications that  have  come  to  exist  with  regard  to  it.     The 
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proceedings  for  the  admeasurement, of  dower  maybe 
brought  in  the  supreme  court;  in  a  superior  city  court, 
within  its  jurisdiction  (vol.  1,  p.  43);  and  in  county 
courts.     (Id.  53). 

For  many  years  before  the  passage  of  the  Code  of 
Civil  Procedure  surrogates'  courts  had  jurisdiction  for 
proceedings  to  admeasure  dower;  but  that  jurisdiction 
has  now  been  taken  away.  The  action  for  admeasure- 
ment of  dower  is  a  local  action  (vol.  II,  p.  110),  and  if  an 
issue  of  fact  is  joined  in  it,  it  is  triable  by  a  jury,  in  the 
usual  manner.  (Vol.  II,  p.  187).  The  proceedings  in 
the  action  are  the  same  as  the  usual  proceedings  in  other 
civil  actions,  except  so  far  as  they  are  differently  pre- 
scribed by  the  Code  of  Civil  Procedure. 

Sec.  2    Who  may  bring  the  action. 

The  widow  of  course  may  maintain  the  action  for 
dower;  and  it  may  also  be  maintained  by  her  assignee, 
or  by  a  receiver  in  supplementary  proceedings,  to  whom 
her  right  of  dower  has  been  assigned.  {Payne  v.  Becker, 
87  N.  Y.  153).  The  regulations,  with  regard  to  the  time 
within  which  the  action  must  be  brought,  are  found  in 
vol.  I  at  pages  62,  82.  The  right  of  the  widow  to  bring 
the  action  for  the  admeasurement  of  dower,  is  not  barred 
by  a  receipt  by  her  of  one-third  of  the  rent  of  real  estate 
for  several  years  after  the  death  of  her  husband.  {Aik- 
man  v.  Harsell,  98  N.  Y.  186).  No  demand  is  necessary 
by  her  before  bringing  the  action  {ElUcott  v.  Hosier,  1 
N.  Y.  201);  unless  it  is  brought  against  any  other  person 
than  an  heir,  and  then  a  demand  is  only  necessary  to 
enable  her  to  recover  damages  for  withholding  it.  (Co. 
Civ.  Proc.  §  1600).  The  action  abates  by  her  death  be- 
fore interlocutory  judgment.  {McKeen  v.  Fish,  33  Hun, 
28).  In  that  case  a  default  had  been  made,  and  the 
matter  was  pending  before  a  referee,  when  the  plaintiff 
executed  and  acknowledged  a  consent  to  receive  a  gross 
sum  in  lieu  of  dower,  and  afterwards  died;  and  it  was 
held  that  she  had  not  yet  acquired  a  right  to  receive  the 
gross  sum,  and  that  the  action  could  not  be  carried  on 
by  her  personal  representatives.  By  the  revised  statutes, 
12 
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if  the  widow  did  not  take  proceedings  to  procure  the  ad- 
measurement of  her  dower  within  a  certain  time  after 
notice  given  to  her  so  to  do,  other  persons  who  were  in- 
terested in  the  matter  might  commence  the  proceeding. 
(2  Eev.  Stat.  489).  These  provisions  of  the  revised 
statutes  have  been  repealed;  and  the  Code  of  Civil  Pro- 
cedure now  provides  for  an  action  by  the  owner  of  the 
real  property  against  the  widow  who  claims  to  have  a 
right  of  dower,  to  compel  the  determination  of  her  claim. 
(Co.  Civ.  Proc.  §§  1647-164:9).  These  proceedings  will  be 
considered  in  the  chapter  on  the  determination  of  claims 
to  real  property. 

Sec  3.  Who  are  proper  parties  defendant. 

This  subject  is  fully  discussed  in  vol.  I  at  pages  131, 
132.  The  actual  occupant  must,  in  all  cases,  be  made  a 
party  defendant,  although  he  is  only  a  tenant  for  years 
in  possession,  under  a  lease.  {Ellicott  v.  Hosier,  7  N. 
Y.  201). 

Sec.  4.  What  may  be  recovered. 

The  widow  is  entitled  to  a  life  estate  in  the  premises. 
Upon  proceedings  to  admeasure  her  dower,  she  is  en- 
titled to  have  one-third  of  such  estate  set  off  to  her;  or, 
in  certain  cases,  she  is  entitled  to  have  one-third  of  the 
rental  value  of  the  real  property  to  which  her  right  of 
dower  attaches  (Co.  Civ.  Proc.  §  1613);  or  she  may  re- 
cover a  gross  sum  in  certain  cases,  where  she  consents 
to  take  it.  (Co.  Civ.  Proc.  §  1617).  If  she  consents  to 
take  a  gross  sum,  and  it  appears  that  the  property  can- 
not be  divided,  she  is  entitled  to  have  it  sold,  and  to  re- 
ceive a  certain  portion  of  the  proceeds  of  the  same.  (Co. 
Civ.  Proc.  §  1619).  The  gross  sum  to  which  she  is  en- 
titled is  to  be  estimated  on  one-third  of  the  value  of  the 
land  at  the  date  of  its  alienation.  {Sidway  v.  Sidway, 
23  N.  Y.  S.  Rep.  305).  When  lands  are  set  off  to  the 
widow  for  her  dower,  she  is  entitled  to  receive  them  free 
of  taxes  or  assessments  due  from  her  husband  in  his  life- 
time, if  there  is  personal  estate  of  the  husband  sufficient 
to  pay  such  taxes.     {Harrison  v.  Peck,  56  Barb.  251). 

Where  a  widow  recovers,  in  an  action  therefor,  dower 
in  property,  of  which  her  husband  died  seized,  she  may 
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also  recover,  in  the  same  action,  damages  for  withhold- 
ing  her  dower,  to  the  amomit  of  one-tbird  of  the  annual 
value  of  the  mesne  profits  of  the  property,  with  interest; 
to  be  computed,  where  the  action  is  against  the  heir, 
from  her  husband's  death,  or,  where  it  is  against  any  other 
person,  from  the  time  when  she  demanded  her  dower  of 
the  defendant;  and,  in  each  case,  to  the  time  of  the  trial, 
or  application  for  judgment,  as  the  case  maybe;  but  not 
exceeding  six  years  in  the  whole.  The  damages  shall 
not  include  any  thing  for  the  use  of  permanent  improve- 
ments, made  after  the  death  of  the  husband.  (Co.  Civ. 
Proc.  §  1600). 

The  right  to  damages  for  withholding  dower  did  not 
exist  at  common  law;  it  arises  only  out  of  the  statute, 
and  can  only  be  recovered  in  cases  where  it  is  allowed 
by  the  statute,  and  only  as  an  incident  to  the  recovery 
of  dower.  {Kyle  v.  Kyle,  67  N.  Y.  400).  This  rule, 
however,  does  not  prevent  a  widow,  who  has  assented 
by  mistake  to  the  execution  of  a  conveyance  by  her  hus- 
band of  certain  lands,  from  having  an  accounting  as  to 
the  proceeds  of  the  sales  of  such  lands,  where  it  appear- 
that  they  had  passed  into  the  hands  of  bona  fide  pur- 
chasers who  were  discharged  of  her  claim  for  dower. 
{Witthaus  V.  Schack,  31  Hun,  590).  Where  premises  in 
which  dower  is  sought  to  be  admeasured,  are  subject  to 
a  mortgage  executed  by  the  husband  and  wife,  she  can 
only  be  endowed  of  the  equity  of  redemption;  and  in 
such  a  case,  her  arrears  of  dower  will  be  computed  by 
deducting  from  one-third  of  the  rents  and  profits  over 
and  above  necessary  repairs,  taxes,  etc.,  one-third  of  the 
interest  on  the  amount  due  on  the  mortgage  at  the  time 
the  defendant  acquired  title  to  the  premises.  (Russell  v. 
Austin,  1  Paige,  192).  Where  her  right  to  dower  is  sub- 
ject to  a  mortgage  which  is  not  due,  and  the  owner  of 
which  declines  to  receive  it,  the  widow  must,  as  between 
her  and  the  owner  of  the  equity  of  redemption,  con- 
ti'ibute  sufficient  from  time  to  time  to  keep  down  one- 
third  of  the  interest  on  the  amount  due.  {Bell  v.  Mayor^ 
etc.,  10  Paige,  49). 

Where  a  widow  recovers  dower,  in  a  case  not  specified 
in  section  sixteen  hundred,  she  may  also  recover,  in  the 
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same  action,  damages  for  withholding  her  dower,  to  be 
computed  from  the  commencement  of  the  action;  but 
they  shall  not  hiclude  anything  for  the  use  of  permanent 
improvements,  made  since  the  property  was  aliened  by 
her  husband.  In  all  other  respects,  the  same  must  be 
comi^uted  as  prescribed  in  that  section.  (Co.  Civ.  Proc. 
§  1601). 

Sections  sixteen  hundred  and  sixteen  hundred  and  one 
do  not  authorize  the  recovery,  against  a  defendant  who 
is  joined  with  others,  of  damages  for  withholding  dower, 
in  any  portion  of  the  property  not  occupied  or  claimed 
by  him.     (Co.  Civ.  Proc.  §  1602). 

Where  a  widow  recovers  dower  in  real  property  aliened 
by  the  heir  of  her  husband,  she  may  recover,  in  a  separ- 
ate action  against  him,  her  damages  for  withholding  her 
dower,  from  the  time  of  the  death  of  her  husband  to 
the  time  of  the  alienation,  not  exceeding  six  years  in  the 
whole.  The  sum  recovered  from  him  must  be  deducted 
from  the  sum,  which  she  would  otherwise  be  entitled  to 
recover  from  the  grantee;  and  any  sum  recovered  as 
damages  from  the  grantee,  must  be  deducted  from  the 
sum,  which  she  would  otherwise  be  entitled  to  recover 
from  the  heir.     (Co.  Civ.  Proc.  §  1603). 

Section  sixteen  hundred  and  three  only  applies  to  cases 
where  the  land  has  been  alienated  by  the  heir. 

Where  a  widow,  not  having  a  right  to  dower,  recovers 
dower  against  an  infant,  by  the  default  or  collusion  of 
his  guardian,  the  infant  shall  not  be  prejudiced  thereby; 
but  when  he  becomes  of  full  age,  he  may  bring  an  action 
of  ejectment  against  the  widow,  to  recover  the  proj^erty 
so  wrongfully  awarded  for  dower,  with  damages  from 
the  time  when  she  entered  into  possession,  although  that 
is  more  than  six  years  before  the  commencement  of  the 
action.     (Co.  Civ.  Proc.  §  1605). 
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ARTICLE  II. 

PROCEEDINGS  IN  THE  ACTION. 

SECTION. 

1.  Pleadings. 

2.  Proceedings  before  judgment. 

3.  Interlocutory  judgment. 

4.  Proceedings  before  commissioners. 

5.  Report  of  commissioners  or  referee. 

6.  Fees  and  expenses. 

7.  Final  judgment. 

8.  Eights  of  widow  after  judgment. 

Sec.  1.    Pleadings. 

The  pleadings  in  the  action  for  the  admeasurement  of 
dower  are  the  same  as  those  in  any  other  civil  action. 
What  must  be  contained  in  the  complaint  is  stated  in 
volume  1  at  page  318.  A  demand  of  the  dower  need  not 
be  alleged  {Ellicott  v.  Hosier,  T  N.  Y.  201);  except 
where  the  land  has  been  aliened  by  the  husband  in  his 
lifetime,  and  damages  are  sought  to  be  recovered  from 
the  alienee;  in  which  case  the  plaintiff  can  only  recover 
damages  from  the  date  of  the  demand.  (Go.  Civ.  Proc, 
§  1600).  This  section  of  the  Code  seems  to  change  the 
rule  in  this  regard  from  what  it  was  at  common  law, 
where  it  was  held  that  an  omission  of  the  widow  to  de- 
mand her  dower  would  not  prejudice  her  claim  to  dam- 
ages, but  the  tenant  to  excuse  himself  must  plead  that 
he  was  at  all  times  ready  to  pay  them.  {Hitchcock  v. 
Harrington,  6  John.  290).  The  rules  of  pleading  laid 
down  with  regard  to  any  other  action,  apply  to  this. 

The  answer  may  controvert  any  fact  alleged  by  the 
plaintiff.  The  defendant  may  deny  seizin  of  the  hus- 
band, although  he  is  a  grantee  of  the  husband  by  a  war- 
ranty deed.  {Finn  v.  Sleight,  8  Barb.  401;  Sparrow  v. 
Kingman,  1  N.  Y.  242)  Earlier  cases  on  this  subject 
which  hold  to  the  contrary  of  these,  are  overruled. 

The  acceptance,  by  a  widow,  of  an  assignment  of 
dower,  in  satisfaction  of  her  claim  upon  the  property  in 
question,  bars  an  action  for  dower,  and  may  be  pleaded 
by  any  defendant.     (Co.  Civ.  Proc,  §  1604). 

An  acceptance  of  the  rents  and  profits  of  one-third  of- 
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the  premises  for  several  years  does  not  bar  the  right  to 
dower.  [Aikman  v.  Harsell,  98  N.  Y.  186).  A  defend- 
ant who  is  a  grantee  of  the  husband  cannot  set  up  a 
mortgage  which  was  a  lien  upon  the  land  at  the  time  of 
marriage  in  bar  of  the  widow's  claim  for  dower.  {Bart- 
lett  V.  Musliner,  28  Hun,  235). 

Sec.  2.  Proceedings  before  judgment. 

In  a  proper  case  a  receiver  may  be  appointed  in  the  ac- 
tion. {Egan  v.  Walsh.  43  Super.,  402).  In  the  case 
last  cited  it  appeared  that  the  defendant  who  was  in 
possession  of  the  premises,  which  consisted  of  houses 
and  lots,  had  been  collecting  a  large  amount  of  money 
for  rent,  for  which  he  refused  to  account ;  and  that  his 
interest  in  the  premises  was  heavily  mortgaged;  such 
facts  the  courts  hold  warrant  the  appointment  of  a  re- 
ceiver during  the  pendency  of  the  action.  Waste  may 
be  restrained  pending  the  action.  (Co.  Civ.  Proc.  §  1681; 
vol.  I,  pp.  4T5,  493).  The  court  may  order  a  survey  in  a 
proper  case.  (Chap.  49,  Art.  Ill,  §  3,  ante).  The  rules 
with  regard  to  appearance  and  notice  and  trial,  and  the 
other  proceedings  in  the  action  are  the  same  as  in  other 
civil  actions.  The  action  is  triable  by  jury.  When  so 
tried,  there  must  be  a  special  verdict  finding  the  facts  or 
a  general  verdict.  {Vadney  v.  Thompson,  44  Hun,  1).  If 
default  is  made,  judgment  can  only  be  taken  upon  appli- 
cation to  the  court.  (Vol.  II,  pp.  590,  594).  If  there  are 
infant  defendants,  proof  of  the  material  facts  must  be 
taken  before  the  court  or  a  referee.  {Dwyer  v.  Dwyer, 
13  Abb.  Pr.  N.  S.  269).  It  is  safer  to  take  proof  of  the 
facts  in  all  cases;  although  it  is  questionable  whether 
that  is  not  dispensed  with  by  the  first  part  of  section  six- 
teen hundred  and  sevei;i  of  the  Code,  which  is,  that  if 
the  defendant  makes  default  in  appearing  or  pleading,  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by 
the  answer,  interlocutory  judgment  must  be  rendered. 
(Co.  Civ.  Proc.  §  1607).  This  section  was  passed  since 
the  decision  of  the  case  last  cited.  In  an  action  for 
dower,  the  plaintiff  may,  at  any  time  before  an  interloc- 
utory judgment  is  rendered,  by  reason  of  the  defendant's 
default  in  appearing  or  pleading,  or,  where  an  issue  of 
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fact  is  joined,  at  any  time  before  the  commencement  of 
the  trial,  file  with  tlae  clerk,  a  consent  to  accept  a  gross 
sum,  in  full  satisfaction  and  discharge  of  her  right  of 
dower  in  the  real  property  described  in  the  complaint. 
Such  a  consent  must  be  in  writing,  and  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded. A  copy  thereof,  with  notice  of  the  filing,  must 
be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing.     (Co.  Civ.  Proc.  §  1617). 

The  gross  sum  to  which  she  is  entitled  is  ascertained 
according  to  the  value  of  an  annuity  of  five  per  cent  on 
the  principal  sum  during  her  probable  hfe,  according  to 
the  Portsmouth  or  Northampton  tables.  (General  Rule, 
71). 

At  any  time  after  a  consent  is  filed,  as  prescribed  in 
section  sixteen  hundred  and  seventeen,  and  before  an  in- 
terlocutory judgment  is  rendered,  any  defendant  may 
apply  to  the  court,  upon  notice,  for  an  order  granting 
him  leave  to  pay  such  a  gross  sum.  Thereupon  the  court 
may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of 
dower  in  the  property,  by  a  reference  or  otherwise,  and 
make  an  order,  directing  payment,  by  the  applicant,  of 
the  sum  so  ascertained,  within  a  time  fixed  by  the  order, 
not  exceeding  sixty  days  after  service  of  a  copy  thereof; 
and  directing  the  execution  by  the  plaintiff  of  a  release 
of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punish- 
ment for  contempt,  or  by  striking  out  the  pleading  of  the 
offending  party,  and  rendering  judgment  against  him  or 
her  or  in  both  modes.     (Co.  Civ.  Pro.  §  1618). 

Where  the  plaintiff's  consent  has  been  filed,  as  pre- 
scribed in  section  sixteen  hundred  and  seventeen,  and  she 
is  entitled  to  an  interlocutory  judgment  in  the  action,  the 
court  must,  upon  the  application  of  either  party,  ascer- 
tain, by  a  reference  or  otherwise,  whether  a  distinct 
parcel  of  the  property  can  be  admeasured  and  laid  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury 
to  the  interests  of  the  parties      (Co.  Civ.  Proc.  §  1619). 
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Sec.  3.    Interlocutoryjudgment. 

Sub-division  1. — For  Admeasurement  of  Dower. 

Whenever  the  right  to  dower  has  been  estabhshed, 
either  upon  a  default,  in  a  way  satisfactory  to  the  court, 
or  by  a  verdict,  report  or  decision  at  the  trial,  an  interlocu- 
tory judgment  must  be  rendered;  which,  except  as  other- 
wise prescribed,  must  direct  that  the  plaintiff's  dower  in 
the  property,  particularly  describing  it,  be  admeasured 
by  a  referee,  designated  in  the  judgment,  or  by  three 
reputable  and  disinterested  freeholders,  designated  therein 
as  commissioners  for  that  purpose.  (Co.  Civ.  Proc.  § 
1607). 

The  rule  is  well  settled  in  this  state  that  when  landa 
are  aliened  by  the  husband  during  the  coverture,  his 
widow  is  entitled  to  be  endowed  of  one-third  of  the  value 
of  said  lands  at  the  time  of  the  alienation.  In  such  cases 
the  correct  practice  is  to  ascertain  on  the  trial  the  time  at 
which  the  i)remises  were  aliened,  and  if  their  value  has 
increased  since  the  time  of  alienation  from  causes  other 
than  improvements  made  on  the  premises  after  that  time, 
to  ascertain  their  value  at  the  time  of  the  alienation,  and 
the  judgment  should  provide  for  admeasurement  accord- 
ing to  that  value.  {Marble  v.  Lewis,  53  Barb.  432).  Actual 
admeasurement  must  be  directed  in  all  cases,  unless  the 
plaintiff  has  offered  to  take  a  gross  sum,  and  the  court 
has  asertained  that  a  distinct  parcel  cannot  be  set  off. 
(Co.  Civ.  Proc.  §  1619;  O^Dougherty  v.  Remington  Paper 
Co.,  1  N.  Y.  S.  Eep.  523). 

A  referee  to  try  the  issues  cannot  take  proof  as  to  the 
practicability  of  admeasurement,  unless  that  question 
has  been  raised  by  the  pleadings.  Where  the  case  is 
tried  by  the  court,  the  question  of  actual  admeasurement 
may  sometimes  be  investigated  and  decided,  so  that  the 
rights  of  the  parties  and  the  necessity  of  sale  can  be  de- 
termined upon  a  single  hearing  before  interlocutory 
judgment;  but  it  is  rarely  practicable  to  pursue  this, 
course,  as  the  feasibility  of  the  actual  partition  may 
often  greatly  depend  upon  the  rights  of  the  several 
parties,  as  finally  determined  in  the  interlocutory  judg- 
ment; and  the  question  of  partition  cannot  be  intelli- 
gently considered  until  that  question,  has  been  deter- 
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mined.  The  better  practice  in  all  cases  is  to  order  a  ref- 
erence to  ascertain  whether  actual  admeasurement  or 
partition  can  be  had  after  the  decision  as  to  the  rights  of 
the  parties.  {O' Dougherty  v.  Remington  Paper  Co.,  42 
Hun,  192). 

In  a  case  specified  in  section  sixteen  hundred  and 
seventeen  of  the  Code,  where  the  property,  or  a  part 
thereof,  consists  of  one  of  more  vacant  or  unimproved 
lots,  the  plaintiff's  consent  may  contain  a  stipulation  to 
take  a  distinct  parcel  out  of  those  lots,  in  lieu  of  a  gross 
sum.  In  that  case,  the  interlocutory  judgment,  instead 
of  directing  a  sale,  may  direct,  if  it  appears  to  be  just  so 
to  do,  that  commissioners  be  appointed  to  admeasure 
and  lay  off  to  the  plaintiff  a  distinct  parcel,  out  of  the 
vacant  or  unimproved  lots;  and,  if  there  is  any  other 
property,  that  it  be  sold,  and  a  gross  sum  be  paid  to  her 
out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct 
parcel,  admeasured  and  laid  off  to  her,  as  prescribed  in 
this  section,  is  that  of  an  estate  of  inheritance  in  fee 
simple.  In  admeasuring  and  laying  off  the  same,  the 
commissioners  must  consider  quantity  and  quality  rela- 
tively, according  to  the  value  of  the  plaintiff's  right  of 
dower  in  the  vacant  or  unimproved  lots,  out  of  which 
the  admeasurement  is  to  be  made;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  pre- 
scribed in  sections  sixteen  hundred  and  twenty-one,  six- 
teen hundred  and  twenty-two  and  sixteen  hundred  and 
twenty-three  for  fixing  a  gross  sum  to  be  paid  to  her 
out  of  the  proceeds  of  a  sale.     (Co.  Civ.  Proc.  §  1620). 

Sub-division  2. — For  Sale  op  Premises. 

If  it  appears  to  the  court,  that  a  distinct  parcel  cannot 
be  so  admeasured  and  laid  off,  the  interlocutory  judg- 
ment must,  except  in  the  case  specified  in  section  sixteen 
hundred  and  twenty,  direct  that  the  property  be  sold  by 
the  sheriff,  or  by  a  referee  designated  therein;  and  that, 
upon  the  confirmation  of  the  sale,  each  party  to  the 
action,  and  every  person  deriving  title  from,  through  or 
under  a  party,  after  the  fifing  of  the  judgment-roll,  or  of 
13 
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a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
sections  sixteen  hundred  and  seventy  to  sixteen  hundred 
and  eighty-eight,  be  barred  of  and  from  any  right,  title, 
or  interest  in  or  to  the  property  sold.  (Co.  Civ.  Proc. 
§  1619). 

This  section  applies  only  in  cases  where  a  partition  can- 
not be  had,  and  where  the  plaintiff  has  not  received  a 
gross  sum  in  lieu  of  dower. 

Sec.  4.  Proceedings  before  commissioners. 

Before  an  interlocutory  Judgment  is  rendered  for  the 
sale  of  the  property,  the  court  must  direct  a  reference  to 
ascertain  whether  any  person,  not  a  party,  has  a  lien 
upon  the  property,  or  any  part  thereof.  Except  as  other- 
wise expressly  prescribed,  the  proceedings  upon  and  sub- 
sequent to  the  reference  must  be  the  same,  as  prescribed 
in  an  action  of  partition  where  a  reference  is  made  as 
prescribed  in  section  fifteen  hundred  and  sixty-one  of  the 
Code.     (Co.  Civ.  Proc.  §  1621). 

Where  the  interlocutory  judgment  directs  a  sale,  if 
the  right  of  dower  of  the  plaintiff  is  inferior  to  any  other 
lien  upon  the  property,  the  judgment  may,  in  the  dis- 
cretion of  the  court,  direct  that  the  property  be  sold 
either  subject  to  the  hen,  or  discharged  from  the  lien; 
and,  in  the  latter  case,  that  the  officer  making  the  sale 
pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the 
sale.     (Co.  Civ.  Proc,  §  1622). 

As  to  the  manner  of  conducting  the  sale,  see  chapter 
50,  ante.  All  the  commissioners  must  meet  together  in 
the  performance  of  their  duties,  but  when  so  met,  the 
acts  of  a  majority  are  valid.     (Co.  Civ.  Proc,  §  1610). 

Each  of  the  commissioners,  or  the  referee,  as  the  case 
requires,  must,  before  entering  upon  the  execution  of  his 
duties,  subscribe  and  take  an  oath,  before  an  officer  speci- 
fied in  section  eight  hundred  and  forty -two  of  the  Code, 
to  the  effect,  that  he  will  faithfully,  honestly  and  im- 
partially discharge  the  trust  reposed  in  him.  The  oath 
must  be  filed  with  the  clerk,  before  a  commissioner  or  a 
referee  enters  upon  the  execution  of  his  duties.  The 
court  may,  at  any  time,  remove  the  referee,  or  either  of 
the  commissioners.     If  either  of  them  dies,  resigns,  or 
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neglects  or  refuses  to  serve,  or  is  removed,  the  court  may, 
from  time  to  time,  appoint  another  person  in  his  place. 
(Co.  Civ.  Proc,  §  1608). 

Notice  of  the  meetings  of  the  commissioners  should  be 
given;  but  a  failure  to  give  notice  is  only  an  irregularity, 
and  it  is  no  ground  for  a  refusal  to  confirm  the  report, 
unless  it  appears  that  injustice  has  been  done  to  the 
party  complaining.  {Smith  v.  Smith,  6  Lans.  313). 
Where  the  commissioners  met  at  the  house  of  the  heir, 
and  requested  him  to  show  the  premises;  and  he  refused 
to  have  anything  to  do  with  the  business;  that  is  a  suffi- 
cient notice,  and  it  is  a  waiver  of  all  further  notice. 
{Matter  of  Watkins,  9  John.  245).  Notice  to  the  attor- 
ney of  a  party  is  sufficient.  {Stewart  v.  Smith,  4  Abb. 
Ct.  App.  Dec.  306).  The  referee  or  the  commissioners 
must  execute  their  duties  in  the  following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion, 
for  the  best  interests  of  all  the  parties  concerned,  ad- 
measure and  lay  off,  as  speedily  as  possible,  as  the  dower 
of  the  plaintiff,  a  distinct  parcel,  constituting  the  one- 
third  part  of  the  real  property  of  which  dower  is  to  be 
admeasured,  designating  the  part  so  laid  off  by  posts, 
stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into 
consideration  any  permanent  improvements,  made  upon 
the  real  property,  after  the  death  of  the  plaintiff's  hus- 
band, or  after  the  alienation  thereof  by  him  ;  and,  if 
practicable,  those  improvements  must  be  awarded  within 
the  part  not  laid  off  to  the  plaintiff  ;  or,  if  it  is  not  prac- 
ticable so  to  award  them,  a  deduction  must  be  made 
from  the  part  laid  off  to  the  plaintiff,  proportionate  to 
the  benefit  which  she  will  derive  from  so  much  of  those 
improvements,  as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the 
referee  or  commissioners,  it  is  not  for  the  best  interests 
of  all  the  parties  concerned,  to  admeasure  and  lay  off  to 
the  plaintiff  a  distinct  parcel  of  the  property,  as  pre- 
scribed in  the  foregoing  subdivisions  of  this  section,  they, 
must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary 
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assistants,  to  aid  in  the  admeasurement.  (Co.  Civ.  Proc. 
§  1609). 

The  widow  is  entitled  to  have  a  part  set  off  to  her, 
clear  of  assessments  and  taxes  which  have  accrued  in  the 
life-time  of  the  husband,  if  thei-e  is  personal  property 
sufficient  to  pay  them.  ( Vanderbeck  v.  City  of  Rochester, 
46  Hun,  87).  Where  the  premises  in  which  dower  is  to 
be  admeasured  consist  of  several  parcels,  in  different 
localities,  some  of  which  have  been  transferred  to  bona 
fide  purchasers,  the  commissioners  may  properly  lay  off 
the  plaintiff's  dower  from  that  portion  of  the  property 
which  still  belongs  to  the  heir,  without  resorting  to  the 
other  property.     {Price  v.  Price,  41  Hun,  486). 

In  setting  off  the  dower,  the  widow  is  not  to  be  allowed 
for  the  natural  increase  of  value,  since  the  alienation  by 
the  husband,  or  for  permanent  improvements  since  that 
time.  ( Walter  v.  Schuyler,  10  Wend.  480).  If  the  hus- 
band has  mortgaged  the  land,  but  continued  in  posses- 
sion, and  afterwards  released  the  equity  of  redemption 
to  the  mortgagee,  the  time  of  release  is  deemed  to  be  the 
period  of  alienation,  at  which  the  value  is  to  be  estimated. 
{Hale  V.  James,  6  John.  Ch.  258).  If  there  is  a  mortgage 
upon  the  premises  superior  to  tlie  right  of  dower,  her 
dower  must  be  laid  off  to  her  subject  to  the  mortgage. 
{Bell  V.  Mayor,  etc.  10  Paige,  49).  If  it  is  a  purchase 
money  mortgage  the  dower  must  be  taken  subject  to  it, 
although  it  was  not  executed  by  the  widow.  {BracTcett 
V.  Baum,  50  N.  Y.  8).  Before  the  Code  of  Civil  Procedure, 
if  the  premises  could  not  be  set  off  by  metes  and  bounds, 
the  commissioners  might  give  the  widow  one-third  of  the 
rents  and  profits,  or  the  right  to  occupy  the  whole  of  the 
premises  one-third  of  the  time.  {White  v.  Storey,  2 
Hill,  543).  Or  if  the  premises  consisted  of  a  house,  they 
might  set  off  to  her  the  right  to  use  particular  rooms  in 
the  house  with  the  right  of  access  to  them,  if  she  would 
consent  to  receive  them.  {White  v.  Storey,  supra).  But 
since  the  Code  of  Civil  Procedure,  if  the  commissioners 
cannot  make  actual  partition,  they  must  report  that  fact 
to  the  court,  and  the  duty  of  the  court  thereupon  is  di- 
rected by  section  sixteen  hundred  and  thirteen,  which 
will  be  referred  to  later.     Where  the  premises  were  one 
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building  which  was  divided  by  the  commissioners  by  a 
straight  line  running  through  the  building,  without  re- 
gard to  the  location  of  rooms,  so  that  a  portion  of  the 
building  became  useless,  the  report  of  the  commissioners 
was  vacated  on  motion.  {Stewart  v.  Smith,  i  Abb.  Ct. 
App.  Dec.  306).  The  wife  is  entitled  to  have  dower  of 
mines  which  were  opened  by  the  husband  in  his  life- 
time; but  not  of  those  which  were  opened  since.  {Coates 
V.  Cheever,  1  Cow.  460).  In  laying  off  the  widow's 
dower,  the  commissioners  have  no  right  to  take  into  con- 
sideration the  fact  that  provision  was  made  for  her  in 
lieu  of  dower,  to  diminish  what  she  would  otherwise  re- 
ceive.    {Hyde  v.  Hyde,  4  Wend.  630). 

Sec.  5.  Report  of  commissioners  or  referee. 

The  referee,  or  the  commissioners,  or  a  majority  of 
them,  must  make  a  full  report  of  their  proceedings, 
specifying  therein  the  manner  in  which  they  have  dis- 
charged their  trust,  with  the  items  of  their  charges,  and 
a  particular  description  of  the  portion  admeasured  and 
laid  off  to  the  plaintiff;  or,  if  they  report  that  it  is  not 
practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and 
lay  off  a  distinct  parcel  of  the  property,  of  which  dower 
is  to  be  admeasured,  they  must  state  the  reasons  for  that 
opinion,  and  all  the  facts  relating  thereto.  The  report 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the 
ofiace  of  the  clerk.     (Co.  Civ.  Proc.  §  1610). 

It  is  not  now  necessary  to  enter  the  report  at  length  in 
the  minutes  of  the  court.  Mling  the  report  and  excep- 
tions to  it,  and  a  notice  of  motion  for  judgment,  all 
these  things  are  usual  proceedings  in  the  action,  and  are 
governed  as  in  ordinary  actions.  (See  vol.  II,  p.  374, 
et  seq.  590). 

Upon  the  application  of  any  party  to  the  action,  and 
upon  good  cause  shown,  the  court  may  set  aside  the 
report,  and,  if  necessary,  may  appoint  new  commission- 
ers, or  a  new  referee,  who  must  proceed,  as  prescribed, 
with  respect  to  those  first  appointed.  (Co.  Civ,  Proc. 
§  1611). 
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No  exceptions  are  required  to  be  filed  to  the  report  of 
the  commissioners;  but  a  motion  to  set  the  report  aside 
must  show  a  good  reason  for  it.  Such  a  motion  is  made 
on  notice,  with  affidavits  to  show  the  reason,  at  special 
term.  The  report  would  probably  be  set  aside  if  any 
irregularity  or  mistake  appeared  which  tended  to  the 
injury  of  the  party.  So  it  would  be  set  aside  for  any 
misconduct  of  the  commissioners  or  for  any  reason 
which  would  operate  to  set  aside  the  report  of  a  referee. 
(See  vol.  II,  p.  381).  As  to  the  confirmation  of  the  re- 
port see  volume  II,  p.  378.  The  rule  that  upon  failure 
to  file  exceptions,  the  report  is  confirmed  in  eight  days 
does  not  apply  to  the  report  of  commissioners.  In  all 
cases  it  is  necessary  to  move  to  confirm  the  report  on 
notice,  if  the  defendant  has  appeared  and  is  entitled  to 
notice  of  the  proceedings. 

Sec.  6.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  or  of 
the  referee,  including  the  expense  of  a  survey,  when  it 
is  made,  must  be  taxed  under  the  direction  of  the  court; 
and  the  amount  thereof  must  be  paid  by  the  plaintiff, 
and  allowed  to  her,  upon  the  taxation  of  her  costs.  (Co. 
Civ.  Proc.  §  1612).  For  the  amount  of  fees  see  volume 
II.  p.  548. 

Sec.  7.  Final  judgment. 

Sub-division  1. — After  admeasurement. 
Upon  the  report  being  confirmed  by  the  court,  final 
judgment  must  be  rendered.  If  the  referee  or  commis- 
sioners have  admeasured  and  laid  off  to  the  plaintiff  a 
distinct  parcel  of  the  property,  the  judgment  must 
award  to  her,  during  her  natural  life,  the  possession  of 
that  parcel,  describing  it,  subject  to  the  payment  of  all 
taxes,  assessments,  and  other  charges,  accruing  there- 
upon after  she  takes  possession.  If  the  referee  or  the 
commissioners  report,  that  it  is  not  practicable,  or  that, 
in  his  or  their  opinion,  it  is  not  for  the  best  interests  of 
aU  the  parties  concerned,  so  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  the  final  judgment  must 
direct,  that  a  sum,   fixed  by  the  court,  and  specified 
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therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be 
paid  to  the  plaintiff,  annually  or  oftener,  as  directed  in 
the  judgment,  during  her  natural  life,  for  her  dower  in 
the  property;  and  that  the  sum  so  to  be  paid,  be  and 
remain  a  charge  upon  the  property,  during  her  natural 
life.  The  final  judgment  may  also  award  damages  for 
the  withholding  of  dower.     (Co.  Civ.  Proc.  §  1613). 

The  court  may  take  proof  to  ascertain  what  is  one- 
third  of  the  rental  value  or  may  send  the  case  to  a  ref- 
eree for  that  purpose  under  the  provisions  of  section  ten 
hundred  and  fifteen;  if  sent  to  a  referee  the  proceedings 
are  the  same  as  in  any  other  action.  (Vol.  II,  p.  54t1  et 
seq.).  After  entry  of  final  judgment  in  the  action,  the 
court  has  no  power  to  alter  the  same  by  providing  that 
the  party  entitled  to  dower  should  be  paid  one-third  of 
the  net  rents  which  were  actually  received  and  no  more. 
{Mclntyre  v.  Clark,  43  Hun,  352). 

Sub-division  2. — After  a  Sale. 

Immediately  after  completing  the  sale,  and  executing 
the  proper  conveyance  to  the  purchaser,  the  officer  mak- 
ing the  sale  must  make  and  file  with  the  clerk  a  report 
thereof,  showing  the  name  of  the  purchaser,  and  the 
purchase-price  paid  by  him,  or,  if  the  property  was  sold 
in  parcels,  the  name  of  each  purchaser,  and  the  price 
and  a  description  of  the  parcel  sold  to  him;  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the 
sale,  pursuant  to  the  interlocutory  judgment;  the  pur- 
pose for  which  each  payment  was  made;  the  amount 
and  items  of  his  fees  and  expenses;  and  the  net  amount 
of  the  proceeds,  after  deducting  the  payments.  (Co. 
Civ.  Proc.  §  1623.) 

Upon  confirming  the  sale,  the  court  must  ascertain, 
by  a  reference  or  otherwise,  the  rights  and  interests  of 
each  of  the  parties  in  and  to  the  proceeds  of  the  sale,  and 
also  what  gross  sum  of  money  is  equal  to  the  value  of 
the  plaintiff's  dower  in  the  net  proceeds  of  the  sale,  cal- 
culated upon  the  principles  applicable  to  life  annuities. 
The  court  must  thereupon  render  final  judgment,  con- 
firming the  sale,  and  directing  that  the  gross  sum  so 
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ascertained  be  paid  to  the  plaintiff,  in  full  satisfaction  of 
her  right  of  dower  ;  and  that  the  remainder  of  the  pro- 
ceeds of  the  sale  be  distributed  among  the  persons  entitled 
thereto.     (Co.  Civ.  Proc.  §  1624). 

If  a  reference  is  ordered  under  the  sections  just  quoted 
the  proceedings  are  the  same  as  upon  any  other  inci- 
dental reference.     (Vol.  II,  p.  347  et  seq). 

The  provisions  of  the  Code  in  the  article  regulating  the 
action  of  partition,  relating  to  a  sale  made  as  prescribed 
in  that  article,  and  to  the  distribution,  investment,  and 
care  of  the  proceeds,  apply,  as  far  as  they  are  applicable, 
to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  in  the 
last  section.     (Co.  Civ.  Proc.  §  1625). 

The  provisions  of  the  article  referred  to  will  be  found 
in  chapter  fifty  of  this  book.  Article  V,  ante. 

SxJB-DivTSiON  3. — Stay  on  Appeal. 

An  appeal  from  a  final  judgment,  awarding  to  the 
plaintiff  possession  of  the  part  admeasured  and  laid  off 
to  her,  does  not  stay  the  execution  thereof,  unless  the 
court,  or  a  judge  thereof,  grants  an  order  directing  such 
a  stay.  Such  an  order  shall  not  be  granted,  if  an  under- 
taking is  given  on  the  part  of  the  respondent,  with  one 
or  more  sureties,  approved  by  the  court,  or  a  judge 
thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  reversed  or  modified,  and  restitution  is  awarded,  she 
will  pay,  to  the  person  entitled  thereto,  the  value  of  the 
use  and  occupation  of  the  part  so  admeasured  and  laid 
off  to  her,  or  of  the  portion,  restitution  of  which  is 
awarded,  during  the  time  she  holds  possession  thereof, 
by  virtue  of  the  judgment.     (Co.  Civ.  Proc.  §  1616). 

Sec.  8.    Right  of 'v^ido'w  after  judgment. 

The  admeasurement  is  conclusive  as  to  the  right  of 
dower,  and  the  location  and  extent  of  the  property  which 
has  been  set  off,  and  after  judgment  the  widow  has  no 
right  of  dower  in  a  part  not  assigned  to  her.  {Qraham 
V.  Linden,  50  N.  Y.  547).  After  assignment,  the  widow 
is  in  possession  of  the  seizin  of  her  husband.  Her  title 
relates  back  to  the  time  of  the  marriage,  if  the  husband 
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was  then  seized,  and  if  not,  it  relates  back  to  the  time 
when  he  became  seized.  The  seizin  of  the  heir  is  de- 
feated ab  initio  and  he  is  not  afterwards  considered  as 
ever  having  been  seized.  {Latvrence  v.  Brown,  5  N.  Y. 
1394).  She  is  -entitled  to  the  crops  which  were  on  the 
and  assigned  which  were  planted  or  sowed  before  her 
husband's  death.  {Clark  v.  Battorf,  1  T.  &  C.  58). 
She  is  also  entitled  to  fruits  not  gathered,  and  grass  not 
cut  when  the  dower  was  assigned.  {Kain  v.  Fisher,  6 
N.  Y.  597). 

Where  a  portion  of  the  property  is  admeasured  and 
laid  off  to  the  plaintiff  as  her  dower,  a  lien,  which  is  in- 
ferior to  the  plaintiff's  right  of  dower,  attaches,  during 
the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion 
or  share  of  the  residue  which  was  subject  to  it,  as  if  the 
portion  laid  off  to  the  plaintiff  had  not  been  a  part  of  the 
property.     (Co.  Civ.  Proc.  §  1615). 

The  plaintiff  may,  from  time  to  time,  maintain  an  act- 
ion against  the  owner,  or  a  person  who  was  the  owner  of 
the  property,  to  recover  any  instalment  of  the  sum,  so 
awarded  to  her  for  her  dower,  which  became  due  during 
his  ownership,  and  remains  unpaid.  Or,  if  an  instal- 
ment remains  due  and  unpaid,  she  may  maintain  an  ac- 
tion to  procure  a  sale  of  the  property,  and  enforce  the 
payment  of  the  instalments,  due  and  to  become  due,  out 
of  the  proceeds  of  the  sale.  Such  an  action  must  be  con- 
ducted, as  if  the  charge  upon  the  real  property  was  a 
mortgage  to  the  same  effect.  If,  at  any  time,  it  is  made 
to  appear  to  the  court,  that  the  rental  value  of  the  real 
property  has  materially  increased  or  diminished,  the 
court  may,  by  an  order,  to  be  made  upon  notice  to  all  the 
persons  interested,  modify  the  final  judgment,  by  in- 
creasing or  diminishing  the  sum  to  be  paid  to  the  plaint- 
iff. (Co.  Civ.  Proc,  §  1614). 
14 
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ARTICLE  I. 

FORECLOSURE  OF  MORTGAGE  ON  REAL  ESTATE. 

SECTION. 

1.  History  and  nature  of  the  action  for  foreclosure. 
3.  Remedies  of  mortgagee. 
3.  Purpose  of  the  action. 

Sec.  1.    History  and  nature  of  the  action  for  foreclosure. 

It  is  said  by  Chancellor  Kent  that  the  case  of  mortgages 
is  one  of  the  most  splendid  instances  in  the  history  of  our 
jurisprudence  of  the  triumph  of  equitable  principles  over 
technical  rules  and  the  homage  which  these  principles 
have  received  by  their  adoption  in  the  courts  of  law. 
(4  Kent's  Com.  138).  In  a  court  of  common  law  a  mort- 
gage was  an  ordinary  conveyance  following  upon  a  con- 
tract for  a  sale  or  for  a  lease.  The  mortgagee  took  the 
place  of  the  mortgagor  as  owner  of  the  land,  and  the 
mortgagor  took  that  of  the  mortgagee  as  the  owner  of 
the  money  borrowed;  the  subsequent  repayment  of  the 
money  and  reconveyance  of  land  being  regulated  by 
what  was  in  fact  nothing  else  than  a  subsidiary  contract. 
The  legal  estate  vested  in  the  mortgagee,  and  it  was  for- 
feited upon  default.  For  a  long  time  it  was  held  that  the 
mortgagor  had  no  estate  whatever  in  the  land;  and  that  his 
equity  of  redemption,  as  it  was  and  still  is  improperly 
called,  was  not  a  right  in  the  land,  but  only  a  bare  right 
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to  recover  the  estate  in  equity,  after  breach  of  the  con- 
dition; and  that  it  was  not  entailable,  nor  was  it  an 
estate,  nor  was  the  equity  of  redemption  of  the  wife  an 
estate  of  which  the  husband  was  entitled  to  be  tenant  by 
the  courtesy.  This  rigor  of  the  common  law  doctrine 
was  not  abated  in  England  until  the  time  Gfeorge  II,  by 
the  enactment  of  the  statute  which  permitted  the  mort- 
gagor, when  an  action  was  brought  on  the  bond,  or  eject- 
ment on  the  mortgage,  to  pay  to  the  mortgagee  the  mort- 
gage money,  interests  and  costs  expended  in  any  suit  at 
law  or  in  equity,  or  in  case  of  his  refusal  to  accept  the 
same,  to  bring  such  money  into  court  where  such  action 
was  pending,  and  the  moneys  so  paid  or  brought  into  court 
were  declared  to  be  a  satisfaction  and  discharge  of  the 
mortgage;  and  the  court  was  required  by  rule  to 
compel  the  mortgagee  to  assign,  surrender  or  recon- 
vey  the  premises  to  the  mortgagor,  or  to  such  person  as 
he  should  for  that  purpose  appoint. 

Courts  of  equity,  however,  especially  in  America,  have 
never  acquiesced  in  the  rules  of  the  common  law.  In 
equity,  a  mortgage  of  land  is  regarded  as  a  mere  security 
for  a  debt  or  obligation,  which  is  considered  as  the 
principal  thing,  and  the  mortgage  only  as  the  accessory. 
The  mortgagee  is  recognized  as  having  nothing  more  than 
a  sort  of  security  for  his  debt,  which  is  provided  by  the 
conditional  power  of  sale;  and  whether  he  he  in  posses- 
sion of  the  land  or  not,  is  treated  as  a  mere  trustee  of  the 
land  for  the  benefit  of  the  mortgagor  and  his  heirs. 
(Jones  on  Mort.  §  6  e^  seq.;  Pom.  Eq.  Jur.  §  11Y9,  et  seq). 
But  while  no  title  in  the  strict  sense  is  held  to  vest  in  the 
mortgagee  of  the  land  until  after  foreclosure,  yet  his  in- 
.  terest  is  in  some  cases  treated  and  regarded  as  a  title  for 
the  purpose  of  protecting  and  enforcing  the  equities  be- 
tween the  parties.  An  instance  of  this  is  found  in 
MicMes  v.  Townsend  (18  N.  Y.  575),  where  it  was  held 
for  the  purpose  of  applying  the  doctrine  of  estoppel  by 
deed  against  a  person  claiming  as  assignee  of  the  mort- 
gage which  existed  at  the  time  of  his  prior  conveyance 
of  the  mortgage  premises  with  warranty,  but  which  was 
assigned  to  him  afterwards.  In  Van  Dyne  v.  Thayre 
(19  Wend.  162),  also  the  release  of  the  equity  of  redemp- 
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tion  by  the  mortgagor  to  the  mortgagee  was  held  to 
inure  as  an  enlargement  of  the  estate  of  the  mortgagee  so 
as  to  prevent  the  plaintiff's  recovery  of  dower  at  law  in 
disregard  of  the  equity  of  the  defendant  to  have  the 
mortgage  first  satisfied  out  of  the  land.  {Hubbell  v. 
Moulson,  53  N.  Y.  225).  So,  also,  if  the  mortgagee,  with 
the  consent  of  the  mortgagor,  has  entered  upon  the 
premises  and  taken  possession  of  them,  the  courts  so  far 
regard  him  as  the  owner  that  he  may  set  up  hiis  title  as 
mortgagee  in  possession  as  a  defense  to  an  action  of 
ejectment.  {Howell  v.  Leavitt,  95  N.  Y.  617).  As  long 
as  the  legal  notions  prevailed  with  regard  to  the  nature 
of  a  mortgage,  there  could  be  no  such  thing  as  an  action 
to  foreclose  it;  but  the  remedy  of  the  mortgagor  was 
such  as  any  other  owner  of  property  out  of  the  posses- 
sion, had  to  acquire  the  possession  of  his  land.  The  first 
innovation  upon  the  legal  notions  which  the  court  per- 
mitted was,  as  we  have  seen,  to  give  to  the  mortgagor 
the  right  to  redeem  after  failure  to  perform  the  condi- 
tion, that  is,  to  come  in  and  pay  the  debt  and  interest 
and  recover  the  land  after  the  pay-day.  And  in  propor- 
tion, as  the  equitable  notion  of  the  nature  of  a  mortgage 
acquired  strength,  the  rights  of  the  mortgagor  became 
more  and  more'  regarded  until  at  last  being  regarded 
solely  as  the  owner  of  the  property,  the  remedy  of  the 
mortgagee  was  confined  in  some  states,  especially  in  the 
state  of  New  York,  to  an  action  by  which  the  amount  of 
his  debt  arid  interest  was  liquidated  and  in  default  of  the 
payment,  the  land  was  sold  to  satisfy  it.  This  action, 
which  is  the  present  action  for  foreclosure,  is  now  regu- 
lated almost  entirely  by  statute. 

Sec.  2.  Remedies  of  the  mortgagee. 

At  common  law  the  mortgagee  might  at  the  same 
time  proceed  by  a  suit  upon  the  note  or  bond,  and  by  a 
writ  of  entry  or  ejectment  to  acquire  the  possession  of 
the  property;  and  afterwards  when  the  right  to  foreclose 
was  acquired,  he  might  concurrently  with  these  two 
actions  maintain  a  bill  in  equity  to  foreclose  the  mort- 
gage. (Jones  on  Mort.  §  1215).  Except  in  jurisdictions 
where  the  statute  has  forbidden  it,  all  of  these  remedies 
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might  be  pursued  at  the  same  time.  {Oillman  v.  III.  & 
Miss.  Tel.  Co.  91  U.  S.  603;  Jones  v  Conde,  6  John.  Ch. 
77).  In  New  York,  at  present,  the  remedy  of  the 
mortgagee  is  confined  either  to  an  action  upon  the  bond, 
or  to  the  action  for  the  foreclosure  of  the  mortgage. 
His  right  to  maintain  ejectment  has  been  taken  away. 
(Co.  Civ.  Proc.  §  1498).  The  two  actions  which  are  now 
left  to  the  mortgagee,  cannot  be  pursued  concurrently.. 

While  an  action  to  foreclose  a  mortgage  upon  real 
property  is  pending  or  after  final  judgment  for  the 
plaintiff  therein,  no  other  action  shall  be  commenced  or 
maintained,  to  recover  any  part  of  the  mortgage  debt, 
without  leave  of  the  court  in  which  the  former  action 
was  brought.     (Co.  Civ.  Proc.  §  1628). 

Where  final  judgment  for  the  plaintiff  has  been  ren- 
dered, in  an  action  to  recover  any  part  of  the  mortgage 
debt,  an  action  shall  not  be  commenced  or  maintained 
to  foreclose  the  mortgage,  unless  an  execution  against 
the  property  of  the  defendant  has  been  issued,  upon  the 
judgment,  to  the  sheriff  of  the  county  where  be  resides, 
if  he  resides  within  the  State,  or,  if  he  resides  without 
the  State,  to  the  sheriff  of  the.  county  where  the  judg- 
ment roll  is  filed;  and  has  been  returned  whoUy  or  partly 
unsatisfied.     (Co.  Civ.  Proc.  §  1630). 

Where  it  is  sought  to  foreclose  a  mortgage  the  most 
common  action  is  that  which  is  brought  for  a  foreclosure 
and  sale.  A  strict  foreclosure,  which  was  at  first  the 
only  method  of  foreclosing  the  mortgage,  is  now  practi- 
cally but  little  in  use.  The  power  to  permit  strict  fore- 
closure was  not  given  to  the  courts  by  statute  {Bolles  v. 
Duff,  43  N.  Y.  4-69,  473);  and  therefore  it  is  not  probable 
that  it  was  taken  away  by  the  requirement  of  section 
sixteen  hundred  and  twenty-six  of  the  Code  of  Civil  Pro- 
cedure, that  in  an  action  to  foreclose  a  mortgage  on  real 
property  the  judgment  must  in  all  cases  direct  the  sale 
of  the  property  mortgaged.  {FranMyn  v.  Hayward,  61 
How.  Pr.  43). 

Sec.  3.  Purpose  of  the  action. 

The  object  of  the  action  for  foreclosure  and  sale  of  the- 
mortgaged  premises  is  to  allow  the  mortgagee  to  collect. 
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the  amount  due  upon  the  mortgage,  or  to  invest  him  by 
sale  of  the  property  with  the  legal  title,  and  to  enable 
him  to  get  possession  of  the  property,  free  from  any 
title  or  liens  acquired  subsequent  to  his  mortgage.  To 
do  this,  the  amount  due  upon  the  mortgage  is  fixed  in 
the  judgment,  and  the  property  is  sold  by  a  referee  for 
that  purpose,  who  is  instructed  to  pay  to  the  plaintiff 
the  amount  of  his  mortgage,  or  so  much  of  it  as  shall  be 
applicable  after  payment  of  the  costs  and  expenses  of 
the  action,  and  other  prior  charges. 

AETICLE  II. 

BRINGINa   THE  ACTION. 

SECTION. 

1.  In  what  court  to  be  brought. 

2.  Place  of  trial. 

3.  Who  may  be  parties. 

4.  How  to  bring  the  action. 

5.  Pleadings. 

Sec.  1 .  In  fphat  court  to  be  brought. 

The  action  may  be  brought  in  the  supreme  court  (vol. 
I,  p.  40);  or  in  a  superior  city  court,  if  the  property  de- 
scribed in  the  mortgage  is  within  the  city  included  within 
its  jurisdiction.  (Id.  p.  43).  The  supreme  court  has 
jurisdiction,  not  only  of  the  action  to  foreclose  a  mort- 
gage upon  lands  within  this  state,  but  also  where  a  part 
of  the  land  is  situated  without  the  state.  ( Union  Trust 
Co.  V.  Olmsted,  102  N.  Y.  Y29).  County  courts  also  have 
jurisdiction  of  actions  for  the  foreclosure  of  mortgages; 
but  only  where  the  property  is  situated  within  the  county. 
(Vol.  I,  p.  55).  The  county  court,  however,  has  no  juris- 
diction of  an  action  which  is  brought  to  correct  a  mistake 
in  a  mortgage  and  for  a  foreclosure  of  the  mortgage  as 
corrected.     {Thomas  v.  Harmon,  46  Hun,  75). 

Sec.  3.    Place  of  trial. 

The  action  is  triable  in  all  cases  in  the  county  where 
the  property  or  some  oart  thereof  is  situated.  (Vol.  II, 
p.  110). 
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Sec.  3.    Who  may  be  parties. 

This  subject  is  fully  discussed  in  Vol.  I,  p.  132,  133. 
One  owning  part  of  a  mortgage  only, may  be  a  sole  plaint- 
iff in  an  action  to  foreclose  it.  {Batterman  v.  Albright,  6 
N.  Y.  S.  Eep.  334).  In  such  case,  however,  the  owners 
of  the  remainder  of  the  mortgage  should  be  made  parties 
defendant,  and  the  reason  for  that  action  should  be 
stated  in  the  complaint.  If  the  mortgagees  are  joint 
owners  their  interest  so  far  partakes  of  the  nature  of  the 
debt  that  the  doctrine  of  survivorship  applies  and  the 
foreclosure  may  be  brought  in  the  name  of  the  survivor, 
without  making  the  personal  representatives  of  the  de- 
ceased owner  parties  to  the  action.  (Jones  on  Mort.,  § 
1382).  Usually  prior  incumbrancers  are  not  proper  par- 
ties to  the  action;  but  the  plaintiff  may  join  them  as 
defendants  for  the  purpose  of  having  the  amount  due  to 
them  ascertained  and  paid  out  of  the  proceeds.  Where 
no  such  purpose  is  indicated  in  the  complaint,  and  no 
such  provision  is  incorporated  in  the  judgment,  a  prior 
lien  is  not  cut  off,  although  they  are  joined.  {Emigrant 
Ind.  Sav.  Bank  v.  Goldman,  75  N.  Y.,  12Y).  So  also  the 
plaintiff  may  join  as  a  party  defendant  one  who  asserts 
a  right  in  the  mortgage  premises  prior  to  the  mortgage  in 
suit;  and  the  question  of  priority  may  properly  be  determ- 
ined in  the  action.     {Brown  v.  Volkening,  64  N.  Y.  76). 

Any  person  who  is  liable  for  the  payment  of  the  debt 
secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action.     (Co.  Civ.  Proc,  §  1627). 

Sec.  4.    How  to  bring  the  action. 

If  leave  to  sue  is  necessary,  the  manner  of  making  ap- 
plication will  be  found  in  vol.  I,  p.  93;  where  are  also 
stated  the  circumstances  under  which  such  leave  is  neces- 
sary. A  notice  of  pendency  of  action  (VoL  I,  p.  181) 
should  be  filed;  and  the  complaint  should  be  filed  at  the 
same  time.  The  summons  is  in  the  usual  form.  (Vol. 
I,  p.  144).  There  should  be  served  with  the  summons  a 
notice  of  no  personal  claim  on  all  those  defendants 
against  whom  judgment  for  a  deficiency  is  not  asked. 
(Vol.  I,  p.  150).  If  the  parties  are  unknown  or  infants, 
the  rules  which  have  been  prescribed  for  ordinary  actions 
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apply.  (Vol.  I,  p.  136,  13T).  If  the  parties  are  non-resi- 
dents service  may  be  made  by  publication.  (Vol.  I,  p. 
165).  Before  the  Code,  it  was  held  that  if  the  mortgage- 
had  been  made  by  the  husband  and  wife,  and  the  wife- 
had  no  interest  in  the  property  except  her  inchoate  right 
of  dower,  service  on  the  husband  alone  was  sufficient 
{Ferguson  v.  Smith,  2  John.  Ch.  139),  and  service  on  her 
was  only  necessary  where  the  proceeding  was  against 
her  only  in  respect  of  her  separate  estate.  [Feitner  v. 
Ho&ger,  15  N.  Y.  S.  Eep.  37Y). 

This  rule  does  not  apply  before  the  Code  in  cases  where 
the  wife  was  an  infant  at  the  time  of  the  commencement 
of  the  suit.  {Feitner  v.  Lewis,  55  Super.  519).  The 
rule  has  been  abolished  ;  and  where  a  wife  is  not  per- 
sonally served,  a  judgment  is  void  against  her  aud  does 
not  affect  her  inchoate  right  of  dower.  {Taggart  v. 
Wade,  49  Hun,  265  ;  Feither  v.  Lewis,  55  Super.  519  ; 
vol.  I,  p.  153). 

Sec.  5.  Pleadings. 

The  complaint  must  set  out  the  facts  showing  the 
right  of  the  plaintiff  to  maintain  the  action,  and  that, 
there  is  a  cause  of  action  against  the  defendants,  so  that 
the  reason  why  they  are  made  parties  should  appear.  If 
there  are  infant  defendants,  the  complaint  must  state- 
what  their  interest  is,  and  whether  it  is  paramount  or 
subsequent  to  the  interest  of  the  mortgagee.  {Aldrich  v. 
Lapham,  6  How.  Pr.  129).  A  general  allegation  in  the 
complaint  that  certain  of  the  defendants  have  or  claim 
some  interest,  in  or  lien  upon  the  premises,  which  interest, 
or  lien,  if  any,  is  subsequent  to  the  plaintiff's  mortgage, 
is  sufficient  to  state  and  constitute ,  a  cause  of  action 
against  such  defendants.  What  the  rights  are  is  only 
important  in  the  contest  as  to  the  surplus.  {Drury  v. 
Clark,  16  How.  Pr.  424). 

The  complaint,  in  an  action  to  foreclose  a  mortgage 
upon  real  property,  must  state,  whether  any  other  action 
has  been  brought  to  recover  any  part  of  the  mortgage- 
debt,  and,  if  so,  whether  any  part  thereof  has  been  col- 
lected.    (Co.  Civ.  Proc.  §  1629). 

If  any  proceedings  have  been  had  to  recover  any  part 
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of  the  mortgaged  debt,  the  complaint  should  state  what 
they  were,  and  against  whom  they  were  taken.  {Patti- 
son  V.  Poioers,  4  Paige,  549).  Where  the  complaint 
stated  that  no  proceedings  had  been  had  at  law  to  recover 
the  amount  due  on  the  bond,  and  the  defendants  pleaded 
a  judgment  which  the  plaintiff  held  against  them  as 
being  for  a  part  of  the  debt  secured  by  the  mortgage, 
and  such  appeared  to  be  the  case,  it  was  held  to  be  a 
fatal  objection;  but  tlie  plaintiff  was  allowed  to  amend, 
if  be  had  exhausted  his  remedy  at  law  upon  the  judg- 
ment. {Lovett  V.  German  Ref.  Oh.,  12  Barb.  67).  The 
rules  with  regard  to  the  other  pleadings  are  precisely  the 
same  as  those  in  any  other  action;  and  will  be  found 
stated  in  their  proper  place  in  vol.  I. 

ARTICLE  III. 

PROCEEDINGS  IN  THE  ACTION. 

SECTION. 

1.  Default. 
3.  Trial. 

3.  Provisional  remedies. 

4.  Judgment. 

5.  Tender  of  amount  due. 

Sec.  1.  Default. 

Judgment  on  default  can  only  be  taken  by  application 
to  the  court.  The  rule  of  procedure  in  these  cases  is  the 
same  as  in  every  other  case,  except  so  far  as  it  is  modified 
by  general  rule  sixty,  which  is  found  in  vol.  II,  pp.  697, 
599.  A  reference  to  compute  the  amount  due  is  usually 
ordered  in  all  cases  (vol.  II,  p.  599);  unless  the  court  sees 
fit  to  take  proof  without  the  intervention  of  a  referee, 
which  it  is  always  at  liberty  to  do.  If  the  amount  is  not 
all  due,  the  order  of  reference  should  direct  the  referee 
to  take  proof  and  report  whether  the  mortgaged  property 
is  so  circumstanced  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties.  (Co.  Civ.  Proc. 
§§  1636,  1637).  It  is  improper  to  provide  in  the  order 
of  reference  that  the  referee's  report  should  be  con- 
firmed without  further  ajiplication  to  the  court.  {Oiti- 
Zens'  Sav.  Bank  v.  Bauer,  49  Hun,  238).  The  proceed- 
15 
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ings  before  a  referee  are  the  same  as  in  other  interloc- 
utory references  (See  vol.  II,  pp.  348,  349);  except  as  to 
the  manner  of  taking  the  proof  before  a  referee,  as  to 
which,  see  vol.  II,  p.  599  ;  also  Gen.  Rule  60.  See,  also, 
vol.  II,  pp.  371,  375,  376,  378. 

The  report  of  the  referee  should  show  the  facts  upon 
which  his  conclusions  are  based,  and  be  accompanied 
with  the  abstract 'of  the  documentary  evidence  produced 
before  him.  (  Wolcott  v.  Weaver,  3  How.  Pr.  159  ;  Se- 
curity F.  Ins.  Co.  V.  Martin,  15  Abb.  Pr.  479).  Where 
the  mortgagee  has  been  compelled  in  order  to  preserve 
his  security  to  pay  a  lien,  the  amount  so  paid  may  be 
added  to  the  mortgage  ;  but  the  expenses  of  insurance 
made  by  him  cannot  be  added,  unless  it  was  done  by  the 
express  agreement  of  the  mortgagor  or  the  owner  of  the 
estate.  {Faure  v.  Winans,  Hopk.  Ch.  283).  A  report 
made  upon  default  in  this  action  is  not  within  section 
seven  hundred  and  sixty- three  of  the  Code  of  Civil  Pro- 
cedure, providing  for  judgment  after  the  death  of  a  party 
after  the  report.  {Smith  v.  Joyce,  3  N.  Y.  S.  Rep.  560). 
As  to  notice  of  application  for  judgment  on  the  referee's 
report,  see  vol.  II,  p.  592.  The  application  is  made  as 
in  other  actions  where  application  to  the  court  is  neces- 
sary before  entering  judgment.  (Vol.  II,  p.  594,  et  seq). 
The  official  searches  must  in  all  cases  be  filed  with  the 
judgment-roll.     (General  Rule,  64). 


Sec.  2.  Trial. 

The  action  is  an  equity  action,  and  is  to  be  tried  like 
others  by  the  court  with  a  jury  at  special  term,  unless 
issues  are  ordered  settled  for  trial  by  jury  ;  in  which  case 
the  proceedings  are  the  same  as  in  other  actions;  and  will 
be  found  stated  in  vol.  II,  pp.  197,  198.  Where  part  of 
the  defendants  have  answered  and  part  appeared  and 
not  answered,  but  are  entitled  to  notice  of  the  applica- 
tion for  judgment,  notice  of  trial  should  be  given  to  all, 
and  the  necessary  proof  may  be  taken  by  the  court  at 
the  trial,  and  no  order  of  reference  to  compute  the 
amount  due  will  be  required. 


FORECLOSURE   OP  MORTGAGES  AND  LIENS.  115 

Sec  3>    Provisional  remedies. 

The  court  has  authority  to  appoint  a  receiver  in  a 
proper  case.  The  rules  with  regard  to  the  appointment 
of  a  receiver  will  be  found  at  vol.  I,  p.  570,  et  seq.  So 
far  as  they  are  especially  applicable  to  mortgage  cases 
they  will  be  found  at  vol.  I,  pp.  575,  578.  Where  the 
parties  to  the  mortgage  agree  therein  upon  a  certain  time 
when  the  rents  and  profits  shall  become  security  for  debt, 
by  a  clause  providing  for  the  appointment  of  a  receiver, 
such  agreement  is  a  contract,  and  will  be  enforced  by  the 
appointment,  unless  some  reason  is  shown  why  it  would 
be  unconscionable  to  do  so.  {Bryson  v.  James,  55  Super. 
374).  As  to  injunctions  to  stay  waste,  see  vol.  I,  p.  475. 
The  section  of  the  Code  which  is  there  cited,  gives  the 
authority  to  the  court  to  grant  an  injunction  to  stay 
' '  further  waste. "  It  has  been  held  that  that  provision  of 
the  statute  will  not  authorize  the  court  to  restrain  the 
removal  of  wood  and  timber  already  cut  and  Mng  upon 
the  land,  but  not  removed.  {Trustees,  etc.  v.  Matteson, 
12  N.  Y.  S.  Eep.  370),  This,  however,  was  a  decision  of 
the  special  term,  and  it  is  believed  that  it  is  altogether 
too  narrow  a  construction  of  the  statute;  and  that  the 
court  has  power  not  only  to  prevent  in  a  proper  case 
"further  "  cutting  of  timber  upon  the  land,  but  the  re- 
moval of  such  as  has  already  been  cut,  if  it  is  necessary 
to  protect  the  security. 

Sec.  4.    Judgment. 

In  an  action  to  foreclose  a  mortgage  upon  real  property, 
if  the  plaintiff  becomes  entitled  to  final  judgment,  it  must 
direct  the  sale  of  the  property  mortgaged,  or  of  such  part 
thereof  as  is  sufficient  to  discharge  the  mortgage  debt, 
the  expenses  of  the  sale,  and  the  costs  of  the  action. 
(Co.  Civ.  Proc.  §  1626). 

In  every  judgment  for  the  sale  of  mortgaged  premises, 
the  description  and  particular  boundaries  of  the  property 
to  be  sold,  so  far,  at  least,  as  the  same  can  be  ascertained 
from  the  mortgage,  shall  be  inserted.  And,  unless 
otherwise  specially  ordered  by  the  court,  the  judgment 
shall  direct  that  the  mortgaged  premises,  or  so  much 
thereof  as  may  be  sufficient  to  discharge  the  mortgage 
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debt,  the  expenses  of  the  sale  and  the  costs  of  the  action, 
as  provided  by  sections  sixteen  hundred  and  twenty -six 
and  sixteen  hundred  and  seventy-six  of  the  Code,  and 
which  may  be  sold  separately  without  material  injury  to 
the  parties  interested,  be  sold  by  or  under  the  direction 
of  the  sheriff  of  the  county,  or  referee,  and  that  the 
plaintiff,  or  any  other  party,  may  become  a  purchaser 
on  such  sale;  that  the  sheriff  or  referee  execute  a  deed 
to  the  purchaser;  that  out  of  the  proceeds  of  the  sale, 
unless  otherwise  directed,  he  pay  the  expenses  of  the 
sale,  as  provided  in  section  sixteen  hundred  and  seventy- 
six,  aforesaid,  and  that  he- pay  to  the  plaintiff,  or  his 
attorney,  the  amount  of  his  debt,  interest  and  costs,  or 
so  much  as  the  purchase-money  wiU  pay  of  the  same, 
and  that  he  take  the  receipt  of  the  plaintiff,  or  his  attor- 
ney for  the  amount  so  paid,  and  file  the  same  with  his 
report  of  sale;  and  that  the  purchaser  at  such  sale  be  let 
into  possession  of  the  premises  on  production  of  the 
deed.     (General  Rule,  61). 

The  expenses  mentioned  in  this  rule  are  taxes,  assess- 
ments, and  water  rates  which  are  liens  upon  the  prop- 
erty sold;  and  such  as  may  be  necessary  to  redeem  the 
property  from  any  sales  for  taxes,  assessments  or  water 
rates  that  have  not  become  absolute.  (Co.  Civ.  Proc. 
§  1676).  The  court  may,  however,  direct  that  the  sale  be 
made  subject  to  such  taxes  or  assessments,  in  which . 
case  the  referee  will  not  be  called  upon  to  pay  them. 
{Day  V.  Town  of  New  Lots,  107  N.  Y.  148).  A  provision 
that  the  referee  pay  taxes,  assessments,  etc.,  does  not 
estop  the  purchaser  from  questioning  the  validity  of  the 
tax  sale  of  the  property  for  taxes  or  assessments. 
{Simms  v.  Voght,  94  N.  Y.  654).  Where  there  are  two 
or  more  parcels  of  land,  and  the  situation  of  the  prop- 
erty and  the  nature  and  amount,  of  the  subsequent  in- 
cumbrances have  been  brought  to  the  notice  of  the  court, 
it  may  authorize  a  sale  of  a  sufficient  amount  of  the 
mortgaged  premises  to  pay  all  of  the  incumbrances. 
{Andrews  v.  O'Mahoney,  112  N.  Y.  567). 

The  referee  to  sell  should  be  named  in  the  judgment; 
and  the  court  may  if  it  thinks  proper,  direct  in  the  judg- 
ment the  order  of  sale.     It  has  jurisdiction  also  to  re- 
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quire  the  mortgagor  to  execute  a  conveyance  of  the 
premises  if  it  is  necessary  to  complete  the  sale.  {Union 
Trust  Co.  V.  Olmsted,  102  N.  Y.,  729).  The  judgment 
must  be  entered  in  each  county  where  the  lands  are  situ- 
ate before  a  purchaser  can  be  required  to  pay  the  pur- 
chase-money or  to  accept  the  deed.  (Co.  Civ.  Proc.  § 
1677).  It  is  a  final  judgment  from  which  an  appeal  may 
be  taken  to  the  court  of  appeals.  {Morris  v.  Morange, 
38  N.  Y.  172).  It  need  not  necessarily  be  made  by  the 
same  judge  who  tries  the  issues  in  the  action.  {Cham- 
berlain V.  Dempsey,  2,Q  N.  Y.  144).  The  court  may,  if  it 
see  fit,  reserve  all  questions  of  costs  until  the  confirma- 
tion of  the  report  of  the  referee.  (Id).  The  judgment 
should  contain  directions  as  to  the  entering  of  judgment 
for  a  deficiency.  {Moore  v.  Shaw,  15  Hun,  428).  If 
authority  is  not  given  to  enter  a  judgment  for  any  defi- 
ciency that  may  be  found,  it  is  irregular  to  do  so.  {Day 
v.  Johnson,  5  Wkly  Dig.  237).  "Where  the  decision  of 
the  court  permitted  a  judgment  for  a  deficiency  to  be 
entered;  but  the  plaintiff  saw  fit  to  enter  one  without 
providing  for  such  relief,  the  defendant  who  was  found 
to  be  liable  for  a  deficiency  was  held  to  be  discharged  from 
such  liability.  {Mutual  L.  Ins.  Co.  v.  Hoyt,  15  Wkly. 
Dig.  489).  Where  an  assignee  for  the  benefit  of  credi- 
tors is  joined  as  a  party  defendant  in  an  action  for 
the  foreclosure  of  a  mortgage  which  had  been  as- 
sumed by  his  assignors,  judgment  for  a  deficiency  should 
not  be  rendered  against  the  assignee  but  against  the 
assignors.  {Payne  v.  Smith,  28  Hun,  104).  Judgment 
for  deficiency  may  be  entered  against  the  personal  repre- 
sentatives of  the  mortgagor  {Oalicus  v.  Fogel,  88  N. 
Y.  384);  or  against  a  guarantor  of  payment  {OfpeerY. 
BtXrchell,  19  Alb.  L.  J.  57);  or  against  one  who  guaran- 
tees ' '  payment  by  foreclosure  and  sale  "  ( Vanderbilt  v. 
Schreyer,  91  N.  Y.  392);  but  such  judgment  cannot  be 
entered  against  a  surety  for  a  particular  debtor,  against 
whom  the  action  has  been  discontinued  and  judgment 
waived.  {Ilencken  v.  James,  16  Wkly.  Dig.  33).  Where 
a  person  liable  to  the  plaintiff  for  the  payment  of  the 
debt  already  secured  by  the  mortgage,  has  been  made 
a  defendant  in  the  action  and  has  appeared  or  has  been 
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personally  served  with  a  summons,  judgment  for  defi- 
ciency may  be  awarded  against  him.  (Co.  Civ.  Proc.  § 
1627).  This  includes  a  grantee  of  the  premises  who  has 
assumed  the  mortgage  {Halsey  v.  Beed,  9  Paige,  446); 
but  not  if  he  has  taken  a  deed  as  security  only.  {Root 
V.  Wright,  84  N.  Y.  72).  Judgment  for  a  deficiency 
may  be  entered  against  a  defendant  who  is  an  obligor  on 
a  bond,  although  he  is  not  one  of  the  mortgagors. 
{Thome  v.  Newhy,  69  How.  Pr:  120).  A  personal  judg- 
ment cannot  be  entered  against  a  non-resident  who  was 
not  personally  served  within  the  state  and  who  did  not 
appear.  {Schwinger  v.  Hickok,  53  N.  Y.  280).  One 
against  whom  the  payment  of  a  deficiency  has  been  ad- 
judged, is  not  relieved  by  the  fact  that  there  was  a  re- 
sale of  the  premises.  {Goodwin  v.  Simonson,  74  N.  Y. 
133). 

Where  the  mortgage  debt  is  not  all  due,  and  the  mort- 
gaged property  is  so  circumstanced,  that  it  can  be  sold 
in  parcels  without  injury  to  the  interests  of  the  parties, 
the  final  judgment  must  direct,  that  no  more  of  the 
property  be  sold,  in  the  first  place,  than  is  sufficient  to 
satisfy  the  sum  then  due,  with  the  costs  of  the  action 
and  expenses  of  the  sale;  and  that,  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaint- 
iff may  apply  for  an  order,  directing  the  sale  of  the  resi- 
due, or  of  so  much  thereof  as  is  necessary  to  satisfy  the 
amount  then  due,-  with  the  costs  of  the  application  and 
the  expenses  of  the  sale.  The  plaintiff  may  apply  for 
and  obtain  such  an  order,  as  often  as  a  default  happens. 
(Co.  Civ.  Proc.  §  1636). 

If  only  a  part  of  the  amount  of  the  mortgage  is  due 
when  the  suit  is  brought,  but  further  sums  become  due 
before  the  entry  of  the  judgment,  the  court  may  direct 
judgment  to  be  entered  not  only  for  the  sum  due  when 
the  action  was  brought,  but  for  such  other  sums  as  have 
become  due  since.     {Asendorf  v.   Meyer,  8  Daly,  278). 

If,  in  a  case  specified  in  sections  sixteen  hundred  and 
thirty-four,  sixteen  hundred  and  thirty-five  and  sixteen 
hundred  and  thirty-six,  it  appears  that  the  mortgaged 
property  is  so  circumstanced,  that  a  sale  of  the  whole 
wiU  be  most  beneficial  to  the  parties,  the  final  judgment 
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must  direct,  that  the  whole  property  be  sold;  that  the 
proceeds  of  the  sale,  after  deducting  the  costs  of  the 
action,  and  the  expenses  of  the  sale,  be  either  applied  to 
the  satisfaction  of  the  whole  sum  secured  by  the  mort- 
gage, with  such  a  rebate  of  interest,  as  justice  requires; 
or  be  first  applied  to  the  payment  of  the  sum  due,  and  the 
balance,  or  so  much  thereof  as  is  necessary,  be  invested 
at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to 
him  from  time  to  time,  as  any  part  of  the  principal  or 
or  interest  becomes  due.     (Co.  Civ.  Proc.  §  1637). 

The  court  in  giving  judgment  is  to  take  into  considera- 
tion all  the  liens  which  existed  subsequent  to  that  of  the 
mortgage  itself.  As  these  liens  are  all  cut  off  by  a  sale, 
they  must  be  protected  by  the  court  which  orders  a  sale, 
or  they  are  lost.  The  equities  of  all  holders  of  liens 
which  are  of  later  date  than  that  of  the  mortgage  and 
who  are  parties  to  the  suit  are  as  much  before  the  court 
as  objects  of  its  care  as  the  rights  of  the  owners  of  the 
mortgage  primarily  to  be  foreclosed.  {Livingston  v, 
Mildrum,  19  N.  Y.  440).  If  a  subsequent  incumbrancer 
is  not  a  party  to  the  action,  the  sale  is  nevertheless  valid 
as  to  him,  and  his  only  remedy  is  by  an  action  to  be  per- 
mitted to  come  in  and  redeem  from  the  mortgage,  {Sal- 
mon V.  Allen,  11  Hun,  29).  The  judgment  cannot 
impair  the  liens  of  senior  mortgages  or  prior  incum- 
brances, unless  it  is  expi'essly  adjudged  upon  some 
equitable  ground  {Clements  v,  Qrisvjold,  46  Hun,  377); 
but  while  a  prior  incumbrancer  or  one  who  claims 
adversely  is  not  usually  a  proper  party  in  a  foreclosure 
suit,  still  where  the  claim  is  stated  in  the  complaint  it 
may  be  the  subject  of  adjudication  ;  and  the  judgment 
thereon  is  conclusive  {Goebel  v.  Iffla,  48  Hun,  21)  ;  but 
such  an  adjudication  will  not  usually  be  made  in  th© 
face  of  the  objection  by  a  prior  incumbrancer.     (Id). 

Sec.  5.  Tender  of  amount  due. 

Where  an  action  is  brought  to  foreclose  a  mortgage 
upon  real  property,  upon  which  a  portion  of  the  principal 
or  interest  is  due,  and  another  portion  of  either  is  to 
beconle  due,  the  complaint  must  be  dismissed,  without 
costs  against  the  plaintiff,  upon  the  defendant  paying 
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into  court,  at  any  time  before  a  final  judgment  directing 
a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 
(Co.  Civ.  Proc.  §  1634). 

If  there  is  a  dispute  as  to  the  amount  of  costs,  the  de- 
fendant may  offer  to  pay  the  amount  due  upon  the  mort- 
gage, and  such  costs  as  he  thinks  proper;  and  upon  a 
refusal  by  the  plaintiff  to  accept  the  amount  tendered, 
the  defendant  may  apply  to  the  court  on  motion  upon 
notice  for  leave  to  pay  the  amount  due,  and  such  costs 
as  the  court  may  in  its  discretion  allow;  and  the  court 
should  entertain  the  application  and  permit  the  payment, 
fixing  the  costs;  and  directing  that  upon  the  payment 
being  made,  the  action  should  be  discontinued,  or  pro- 
ceedings therein  stayed,  as  may  be  proper.  {Bartow  v. 
Cleveland,  16  How.  Pr.  364;  7  Abb.  Pr.  339)  Tender  of 
the  amount  of  the  mortgage  and  costs  if  any,  discharges 
the  lien  of  the  mortgage.  {Kortright  v.  Cady,  21  N.  Y. 
343). 

In  a  case  specified  in  section  sixteen  hundred  and  thirty- 
four,  if,  after  a  judgment  directing  a  asle  is  rendered, 
but  before  the  sale  is  made,  the  defendant  pays  into  court 
the  amount  due  for  principal  and  interest,  and  the  costs 
of  the  action,  together  with  the  expenses  of  the  proceed- 
ings lo  sell,  if  any,  all  proceedings  upon  the  judgment 
must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an 
order,  directing  the  enforcement  of  the  judgment,  for  the 
purpose  of  collecting  the  sum  then  due.  (Co.  Civ.  Proc. 
§  1635). 

ARTICLE  IV. 

SALE. 

SECTION. 

1.  How  and  by  whom  made. 

2.  Conveyance. 

3.  Referee's  report  of  sale,  and  confirmation. 

Sec.  1.  Ho\7  and  by  Trhoiu  made 

The  sale  is  to  be  made  by  a  referee  appointed  in  the 
final  judgment.  Such  referee  should  always  be  selected 
by  the  court,  and  not  by  a  party.  (General  Rule,  61). 
The  mode  of  conducting  the  sale  is  prescribed  in  section 
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sixteen  hundred  and  seventy-eight  of  the  Code  of  Civil 
Procedure.  This  section  and  all  the  sections  of  the  Code 
on  that  subject  and  the  rules  with  regard  to  it,  will  be 
found  stated  in  chapter  50,  ante.  What  is  stated  there 
with  regard  to  sales  in  actions  for  partition  apply  to  all 
judicial  sales.  General  Eule  sixty-two  contains  the  spec- 
ial rule  with  regard  to  the  sales  of  land  in  the  cities  of 
New  York  and  Brooklyn.  The  duties  of  referee  to  sell 
are  ministerial  only  ;  he  cannot  vary  the  judgment  as  to 
its  terms  in  any  respect.  {People  v.  Bergen,  53  N.  Y. 
404).  He  may,  however,  apply  to  the  court  for  instruc- 
tions at  any  time  before  the  sale  is  had.  {Easton  v. 
Pickersgill,  55  N.  Y.  310).  It  is  the  duty  of  the  referee 
after  the  judgment  is  entered,  without  any  further  or- 
der of  the  court  to  proceed  to  the  sale  of  the  property 
■with  all  reasonable  diligence  if  he  is  requested  to  do  so 
by  any  of  the  parties  to  the  suit  who  will  be  injured  by 
delay  in  making  it;  and  if  the  referee  does  not  proceed 
"with  due  diligence,  any  party  interested  in  having  the 
mortgaged  premises  sold,  is  at  liberty  to  apply  to  the 
court  to  direct  the  sale  to  be  had.  {Kelly  v.  Israel,  11 
Paige,  147).  The  referee  has  power  to  adjourn  the  sale 
from  time  to  time  in  his  discretion  (id);  and  it  is  his  duty 
to  do  so  if  good  reason  therefor  is  shown.  {King  v.  Piatt 
37  N.  Y.  155).  A  postponement  of  the  sale  should  be 
advertised,  where  it  is  possible  to  do  so  (Co.  Civ.  Proc.  § 
1678);  but  a  failure  to  advertise  it  is  not  a  jurisdictional 
defect.  {Bechstein  v.  Schultz,  45  Hun,  191).  The 
referee  cannot  delegate  his  duties ;  but  must  perform 
them  personally.  {Heyer  v.  Deaves,  2  John.  Ch.  154). 
If  the  order  of  sale  is  not  prescribed  in  the  judgment, 
any  party  interested  may  apply  to  the  court  for  an  order 
directing  the  referee  in  what  order  to  sell  the  premises. 
{Vandercook  v.  Cohoes  Sav.  Inst.  5  Hun,  641).  Such 
application  should  be  made  at  the  trial  ;  or  if  not  then 
made,  at  special  term  on  notice  to  such  other  parties  who 
have  appeared  in  the  action.  {Bergen  v.  BacTchouse,  7 
Wkly.  Dig.  113).  If  no  direction  was  given  by  the 
court,  the  referee  should  sell  in  the  inverse  order  of 
alienation.  {Bernhardt  v.  Lymburner,  85  N.  Y.  172). 
16 
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The  general  rule  is  that  where  there  are  several  succes- 
sive grantees  of  different  portions  of  mortgaged  prem- 
ises, the  land  on  the  foreclosure  of  the  mortgage  is  to  be 
sold  in  the  inverse  order  of  alienation,  and  this  secures 
the  equitable  rights  of  the  parties  as  between  themselves. 
The  rule  applies  where  the  premises  last  aliened  are 
situated  in  another  state.  {Welling  v.  Ryerson,  94  N. 
Y.  98).  The  same  rule  is  applicable  to  the  case  of  suc- 
cessive mortgages  of  parts  of  the  mortgaged  premises  on 
the  foreclosure  of  a  prior  mortgage  on  the  whole  prop- 
erty, where,  by  its  application,  the  equitable  rights  of  all 
parties  will  be  secured.  It  is,  however,  a  rule  of  equity 
and  yields  to  circumstances.  The  I'ule  is  established  to 
adjust  and  preserve  the  equitable  rights  of  claimants 
holding  distinct  interests  in  parts  of  the  mortgaged 
property  according  to  the  inaxim  prior  tempore  potior 
jure.  If  the  land  can  be  sold  so  as  to  protect  all  of  the 
securities,  equity  requires  that  the  sale  should  be  so 
made;  or  if  they  cannot  be  protected  in  full,  then  that 
the  sale  should  be  made,  so  as  to  make  the  loss  upon  the 
subsequent  mortgages  as  small  as  possible,  consistently 
with  the  rights  of  all  parties.  (Bernhardt  v.  Lymhurner, 
supra).  But  the  right  of  sale  in  this  manner  may  be 
varied  or  abandoned  by  express  agreement  between  the 
mortgagor  and  successive  mortgagees  or  grantees. 
{Boune  v.  Lynde,  13  Wkly.  Dig.  97).  The  plaintiff  or 
the  owner  of  the  judgment  has  no  right  to  control  the 
order  of  sale  of  the  premises.  {Snyder  v.  Stafford,  11 
Paige,  71).  The  referee  should,  in  all  cases,  comply  with 
any  reasonable  request  of  the  owner  of  the  property  as 
to  the  order  of  sale  {King  v.  Piatt,  37  N.  Y.  155);  and  if 
he  refuses  to  do  so,  it  will  be  ground  for  setting  asi^e 
the  sale,  if  any  injury  comes  to  the  owner  from  such  re- 
fusal. {Vandercook  v.  Cohoes  Sav.  Inst.  5  Hun,  641). 
If  any  question  arises  at  the  sale  as  to  the  proper  order 
in  which  the  separate  parcels  should  be  sold,  the  safest 
way  is  to  adjourn  the  sale  and  ask  the  instructions  of  the 
court;  but  it  is  not  necessary  for  the  referee  to  do  so.  It 
is  usual  to  require  the  pinxhaser  to  pay  a  part — ordin- 
arily one-tenth  of  the  bid— at  the  time  of  sale;  and  the 
remainder  in  the  time  stated  in  the  terms  of  sale.     The 


FORECLOSURE  OF  MORTGAGES  AND  LIENS.  123 

purchaser  is  usually  required  to  sign  a  contract;  but  this 
is  not  necessary;  for  judicial  sales  are  not  within  the 
statute  of  frauds.  {Andrews  v.  O'Mahoney,  112  N.  Y. 
567). 

If  the  purchaser  refuses  to  complete  the  sale  and  make 
payments  according  to  the  terms  of  the  sale,  the  referee 
may  at  once  put  up  the  property  again  for  sale,  or  he 
may  re-advertise  the  sale,  as  though  no  sale  had  taken 
place.  {Hewlett  v.  Davis,  3  Edw.  Ch.  338).  The  more 
proper  practice,  however,  in  such  cases,  where  the  pur- 
chaser has,  after  the  sale,  refused  to  complete  his  pur- 
chase, is  to  apply  to  the  court  for  an  order  that  he  com. 
plete  the  sale  or  that  it  be  resold  at  his  expense.  {Miller 
V.  Collyer,  36  Barb.  250).  If  a  resale  is  ordered,  it  should 
be  on  the  same  terms  as  the  former  sale.  {Biggs  v.  Pur- 
cell,  74  N.  Y.  8T0).  The  purchaser  at  the  first  sale  is 
liable  for  the  deficiency  at  the  second  and  the  expenses 
thereof,  and  also  for  any  taxes  that  might  have  been  im- 
posed upon  the  land  in  the  meantime.  {Euhe  v.  Law,  8 
Hun,  251).  To  enforce  this  hability  he  may  be  pro- 
ceeded against  summarily  by  motion  on  notice;  and  the 
court  may  enforce  it  by  order.  {Camden  v.  Mayhew,  129 
U.  S.  13).  Where  a  purchaser  refuses  to  complete  his 
sale,  and  another  sale  was  had  at  which  the  same  pur- 
chaser bid  off  the  property  for  a  less  amount,  he  is  en- 
titled to  have  the  purchase  completed  on  payment  of  the 
amount  bid  at  the  second  sale,  and  to  have  credit  for  all 
moneys  that  he  has  paid  on  the  first  sale,  if  no  one  elects 
to  proceed  against  him  for  the  failure  to  complete  his 
first  purchase.  {Home  Ins.  Co.  v.  Jones,  45  How.  Pr. 
498). 

No  order  to  stay  a  sale  under  judgment  in  partition,  or 
for  the  foreclosure  of  a  mortgage,  shall  be  granted  or 
made  by  a  judge  out  of  court,  except  upon  a  notice  of  at 
least  two  days  to  the  plaintiff's  attorney.     (Gen.  Rule,  67). 

An  order  to  show  cause  made  by  a  judge  out  of  court 
is  irregular  if  it  contains  a  stay  of  proceedings  of  the  sale 
in  foreclosure,  and  is  made  returnable  in  less  than  two 
days.     {Asinari  v.  Volkening,  2  Abb.  N.  0.  254). 
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Sec.  2.   Convejrance. 

When  the  purchaser  has  completed  his  sale,  the  referee 
should  made  a  deed  of  conveyance  of  the  premises  to 
him. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises, 
under  a  decree  or  order,  or  judgment  of  the  court,  it  shall 
be  the  duty  of  the  plaintiff,  before  a  deed  is  executed  to 
the  purchaser,  to  file  such  mortgage  and  any  assignment 
thereof  in  the  office  of  the  clerk  unless  such 
mortgage  and  assignments  have  been  duly  proved 
or  acknowledged,  so  as  to  entitle  the  same  to  be 
recorded;  in  which  case,  if  it  has  not  been  already  done, 
it  shall  be  the  duty  of  the  plaintiff  to  cause  the  same  to 
be  recorded,  at  full  length,  in  the  county  or  counties 
where  the  lands  so  sold  are  situated,  before  a  deed  is  exe- 
cuted to  the  purchaser  on  the  sale;  the  expense  of  which 
filing  or  recording,  and  the  entry  thereof,  shall  be  allowed 
in  the  taxation  of  costs;  and,  if  filed  with  the  clerk,  he 
shall  enter  in  the  minutes  the  filing  of  said  mortgage  and 
assignments,  and  the  time  of  filing;  but  this  rule  shall 
not  extend  to  any  case  where  the  mortgage  or  assign- 
ments appear,  by  the  pleadings  or  proof  in  the  suit  com- 
menced thereon,  to  have  been  lost  or  destroyed.  (Gen. 
Eule,  63), 

As  to  the  manner  of  execution  of  the  conveyance  see 
chapter  fifty,  ante. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final 
judgment,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  vests  in  the  purchaser  the  same  estate,  only, 
that  would  have  vested  in  the.  mortgagee,  if  the  equity  of 
redemption  had  been  foreclosed.  Such  a  conveyance  is 
as  valid,  as  if  it  was  executed  by  the  moi^tgagor  and 
mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  sum- 
moned, and  every  person  claiming  from,  through  or  un- 
ner  a  party,  by  title  accruing  after  the  filing  of  the  notice 
of  the  pendency  of  the  action,  as  prescribed  in  section 
sixteen  hundred  and  thirty-one  of  the  Code.  (Co.  Civ. 
Proc,  §  1632). 

This  section  of  the  Code  determines  the  estate  which 
passes  by  a  foreclosure  deed,  and  it  is  to  vest  in  the  pur- 
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chaser  the  entire  estate  and  interest  of  the  mortgagor 
and  mortgagee  as  of  the  date  of  the  mortgage,  unaffected 
by  subsequent  incumbrances  and  conveyances  by  the 
mortgagor.  {Rector,  etc.,  of  Christ's  Ch.  v.  Mack,  93 
N.  Y.  488;  Mygat  v.  Coe,  44  Hun,  31).  Thd  sale  has  no 
effect  on  rights  prior  to  or  paramount  to  the  mortgage 
{Rathbone  v.  Hooney,  58  N.  Y.  463);  nor  which  are  para- 
mount to  the  title  of  the  mortgagor  and  mortgagee  {Emi- 
grant Ind.  Sav.  Bank  v.  Goldman,  Y5  N.  Y.  127)  unless 
such  effect  is  expressly  adjudged.  {Clements  v.  Oriswold, 
46  Hun,  377).  A  sale  does  not  affect  the  lien  of  a  subse- 
quent judgment  creditor  who  is  not  a  party  to  the  action 
{Reynolds  v.  Park,  53  N.  Y.  36);  nor  the  title  of  a  pur- 
chaser at  a  tax  sale  of  the  premises  {Baker  v.  Howard 
66  JST.  Y.  6);  nor  that  of  a  tenant  in  common  of  the 
equity  of  redemption  who  was  not  a  party  to  the  action. 
{Schriver  v.  Schriver,  86  JN'.  Y.  574).  Where  the  wife  of 
the  mortgagor  joined  in  the  mortgage,  but  was  not  made 
a  party  to  the  foreclosure  action,  the  effect  of  the  omis- 
sion is  to  leave  her  interest  in  the  property  substantially 
the  same  as  though  no  action  had  been  prosecuted  for 
foreclosure;  and  her  right  of  dower  is  not  affected  by  the 
judgment.     {Ross  v.  Boardman,  22  Hun,  527). 

Sec.  3.  Referee's  report  of  sale  and  confirmation. 

The  referee  should  at  once  pay  over  the  money  which 
he  has  received  upon  the  sale,  as  directed  by  the 
judgment ;  and  take  receipts  from  those  to  whom  it  is 
paid. 

All  surplus  moneys  arising  from  the  sale  of  mort- 
gaged premises  under  any  judgment,  shall  be  paid  by  the 
sheriff  or  referee  making  the  sale  within  five  days  after 
the  same  shall  be  received  and  be  ascertainable,  in  the 
city  of  New  York  to  the  chamberlain  of  said  city,  and  in 
other  counties  to  the  treasurer  thereof,  unless  otherwise 
specially  directed,  .subject  to  the  further  order  of  the 
court;  and  every  judgment  in  foreclosure  shall  contain 
such  directions,  except  where  other  provisions  are  speci- 
ally made  by  the  court.     (Gen.  Rule  61).    ' 

The  referee  should  also  take  a  receipt  for  such  surplus 
moneys.     He  should   make  a  report  of  the  sale  which 
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should  state  the  time  and  place  and  manner  of  the  sale, 
the  name  of  the  purchaser,  the  amount  bid  and  paid  and 
the  disposition  of  the  money  ;  and  he  should  annex  to 
the  report  the  receipts  which  he  has  taken  for  the  money. 
Rule  sixty-one  provides  that  no  report  of  sale  shall  be 
filed  or  confirmed,  unless  it  is  accompanied  by  a  proper 
voucher  for  the  surplus  moneys,  shovping  that  they  have 
been  paid  over,  deposited  or  disposed  of  in  pursuance  of 
the  Judgment.  The  report  should  also  state  the  fact 
that  the  conveyance  has  been  made.  If  there  is  a  defi- 
ciency, that  fact  should  be  stated  and  the  amount  of  the 
deficiency  should  be  given  in  the  report.  The  report 
should  be  filed  and  notice  of  the  filing  given  to  those 
parties  w^ho  have  appeared  in  the  action.  It  is  usual  to 
move,  on  notice  to  such  parties  as  have  appeared,  for  an 
order  confirming  the  report  ;  but  such  action  is  not 
necessary  under  the  provisions  of  general  rule  thirty. 
(See  vol.  II,  p.  378).  It  is  proper  under  the  provisions 
of  that  rule  for  a  party  filing  the  rejiort-  to  enter  as  of 
course  an  ex  parte  order  that  unless  exceptions  are  filed 
by  the  opposite  party  witliin  eight  days  after  notice  of 
the  entry  and  filing  of  the  report  it  shall  stand  in  all 
things  confirmed  ;  and  to  serve  a  copy  of  this  order  and 
notice  of  its  entry  with  the  notice  of  filing  the  report. 
{Bache  v.  Doscher,  41  Super.  150).  Confirmation  of  the 
report  is  necessary  to  divest  the  title  of  the  defendant, 
and  to  give  an  absolute  title  to  the  purchaser.  {Peck  v. 
Knickerbocker  Ice  Co.,  18  Hun,  183).  All  questions  in 
dispute  between  the  mortgagor  and  purchaser  at  the 
sale,  arising  upon  the  sale  should  be  settled  by  a  motion 
to  confirm  the  report.  {Farmers'  L.  &  T.  Co.  v.  B.  & 
M.  Tel.  Co.,  11  Civ.  Pro.  R.  307).  While  it  is  better  prac- 
tice that  the  order  should  be  entered  confirming  the 
report,  and  fixing  the  amount  of  deficiency,  in  order  that 
a  judgment  for  it  may  be  entered,  yet  a  failure  to  do  is 
only  an  irregularity,  and  the  judgment  for  a  deficiency 
will  not  necessarily  be  set  aside  because  so  much  order 
has  been  made.     {Moore  v.  Shaw,  15  Hun,  428). 
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ARTICLE  V. 

PROCEEDINGS  AFTER   SALE. 

SECTION. 

1.  Deficiency. 

2.  Distribution  of  the  surplus. 

Sec.  1.  Deficiency. 

The  duty  of  the  referee  after  the  sale  as  we  have  seen 
is,  first  to  pay  the  expenses  of  the  sale,  and  such  other 
expenses  as  he  is  directed  by  the  judgment  to  pay;  and 
the  debtor  is  entitled  to  credit  only  for  the  net  proceeds 
of  the  sale  realized  by  the  creditor  after  the  deductions 
of  all  amounts  for  taxes,  etc.,  and  the  payment  of  all 
costs  of  the  action  and  expenses.  {Marshall  v.  Davies,  IS 
N.  Y.  414).  If  there  is  a  deficiency  of  the  sale,  that  fact  and 
the  amount  of  it  should  be  stated  in  the  referee's  report. 
Where  judgment  for  foreclosure  and  sale  of  premises 
and  for  a  deficiency  has  been  entered,  if  the  premises 
have  been  sold  under  a  judgment  for  the  foreclosure  of 
a  prior  mortgage,  and  so  much  surplus  money  as  the 
second  mortgagee  was  entitled  to  receive  has  been  ap- 
plied upon  his  judgment,  the  court  will  upon  motion 
permit  him  to  enter  judgment  for  deficiency,  without 
.going  through  the  form  of  a  sale  upon  his  own  mort- 
gage. {Siewert  v.  Hamel,  33  Hun,  44).  In  the  earlier 
case  of  Loeb  v.  Willis  (22  Hun,  508),  where  the  mortgaged 
premises  had  been  sold  upon  the  foreclosure  of  a  prior 
mortgage,  the  court  refused  to  permit  the  plaintiff  in 
the  second  action  to  enter  judgment  for  the  whole 
amount  due  upon  his  mortgage  and  the  costs  of  the  ac- 
tion as  a  deficiency,  saying  that  it  was  his  duty  to  pro- 
cure a  judgment  of  foreclosure  and  sale,  and  ascertain 
the  amount  of  the  deficiency  in  the  ordinary  way.  That 
case  was  distinguished  from  the  case  of  Siewert  v.  Hamel, 
above-cited  by  the  fact  that  the  second  mortgagee  when 
he  moved  for  judgment  for  a  deficiency  had  no  judg- 
ment whatever,  and  that  there  had  been  no  surplus  upon 
the  sale  of  the  first  mortgage.  It  may  be  doubted, however, 
whether  there  is  any  difference  in  practice  between  the 
two  cases,  or  whether  ,the  necessary  effect  of  the  case  of 
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Stewert  v.  Hamel  (33  Hun,  44),  is  not  to  overrule  the 
former  case.  The  fact  that  the  property  sold  for  a  nom- 
inal sum  only  does  not  prevent  a  judgment  for  a  defi- 
ciency. {Mead  v.  Spink,  15  N.  Y.  S.  Eep.  881).  After 
the  referee's  report  showing  that  there  is  a  deficiency, 
has  been  made,  the  proper  practice  is  to  file  the  report 
and  give  notice  of  the  filing  and  either  at  the  same  time 
enter  an  order  that  upon  failure  te  file  exceptions  within 
eight  days  the  report  is  confirmed,  and  the  plaintiff  shall 
have  judgment  for  the  amount  of  the  deficiency,  which 
order  is  to  be  served  with  the  notice  of  the  filing  of  the 
report;  or  to  move  the  court  at  special  term  upon  notice 
to  such  of  the  parties  as  are  entitled  to  notice  that  the 
report  be  confirmed  and  the  plaintiff  have  judgment  for 
the  deficiency.  {Bache  v.  Doscher,  41  Super.  150).  If 
exceptions  to  the  referee's  report  have  been  filed,  they 
must  be  brought  to  a  hearing  in  the  usual  way.  (See 
vol.  II,  p.  376).  After  the  deficiency  has  been  ascer- 
tained and  the  order  confirming  the  report  entered,  or 
after  the  order  nisi  becomes  absolute,  a  judgment  should 
be  docketed  for  the  amount  of  the  deficiency.  It  cannot 
be  docketed  before  that  time.  {DeAgreda  v.  Mantell,  1 
Abb.  Pr.  130,  134).  After  judgment  has  been  docketed, 
an  execution  may  be  issued  upon  it  as  upon  an  ordinary 
money  judgment. 

Sec.  2.  Distribution  of  the  surplus. 

Sub-division  1. — How  Disposed  of  by  the  Referee. 

If  there  is  any  surplus  of  the  iDroceeds  of  the  sale,  after 
paying  the  expenses  of  the  sale,  and  satisfying  the  mort- 
gage debt  and  the  costs  of  the  action,  it  must  bepaidinto 
court,  for  the  use  of  the  person  or  persons  entitled 
thereto.     (Co.  Civ.  Proc.  §  1633). 

The  duty  of  the  referee  with  regard  to  the  payment  of 
the  surplus  is  mGre  particularly  specified  in  article  IV, 
section  3,  supra.  (See  also  McRoherts  v.  Pooley,  5  N. 
Y.  S.  Rep.  830).  The  court  will  take  the  surplus  moneys 
into  its  custody  wherever  it  finds  them,  and  it  will  dis- 
tribute them  according  to  the  rights  of  the  parties 
{Velter  v.  Vogt,  17  N.  Y.  S.  Rep.  112).  Where  the 
referee  had  paid  the  surplus  moneys  with  the  rest  of  the 
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purchase  price  over  to  the  attorney  for  the  plaintiff,  who 
had  failed  to  pay  them  to  the  county  treasurer,  the  court 
made  an  order,  upon  motion,  requiring  the  attorney  to 
pay  the  surplus  to  the  county  treasurer.  {Matter  of 
Silvernail,  45  Hun,  575).  The  surplus  moneys  belong 
to  the  owner  of  the  equity  of  redemption,  unless  claims 
are  filed,  and  they  are  paid  over  on  those  claims.  {Horn 
V.  Toivn  of  New  Lots,  83  N.  Y.  100;  Day  v.  Town  of 
Netv  Lots,  107  id.  148. 

If  any  part  of  the  surplus  remains  in  the  court  for  the 
period  of  three  months,  the  court  must,  if  no  applica- 
tion has  been  made  therefor,  and  may,  if  an  application 
therefor  is  pending,  direct  it  to  be  invested  at  interest, 
for  the  benefit  of  the  person  or  persons  entitled  thereto, 
to  be  paid  upon  the  direction  of  the  court.  (Co.  Civ. 
Proc.  §  1633). 

Sub-division  2.— Filing  Claim  to  Surplus. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit, 
or  any  person  who  had  a  lien  on  the  mortgaged  premises 
at  the  time  of  the  sale,  upon  filing  with  the  clerk  where 
the  report  of  sale  is  filed,  a  notice,  stating  that  he  is  en- 
titled to  such  surplus  moneys  or  some  part  thereof,  and 
the  nature  and  extent  of  his  claim  may  have  an  order  of 
reference,  to  ascertain  and  report  the  amount  due  to  him, 
or  to  any  other  person,  which  is  a  lien  upon  such  surplus 
moneys,  and  to  ascertain  the  priorities  of  the  several 
liens  thereon;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  report  on  such  reference,  such  further 
order  may  be  made  for  the  distribution  of  such  surplus 
moneys  as  may  be  just.  The  referee  shall  in  all  cases 
be  selected  by  the  court.     (General  Eule  64). 

Any  one  who  has  a  lien  against  the  land  which  equity 
would  enforce  may  file  his  claim  for  the  surplus  money, 
{Crombie  v.  Bosenstock,  19  Abb.  N.  C.  312). 

Sub-division  3.— Motion  for  Efperence. 
The  owner  of  the  equity  of  redemption,  and  every 
party  who  appeared  in  the  cause,  or  who  shall  have  filed 
such  notice  with  the  clerk,  previous  to  the  entry  of  the 
17 
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order  of  reference,  shall  be  entitled  to  service  of  a  notice 
of  the  application  for  the  reference  and  to  attend  on  such 
reference,  and  to  the  usual  notices  of  subsequent  pro- 
ceedings relative  to  such  surplus.  But  if  such  claimant 
or  such  owner  has  not  appeared,  or  made  his  claim  by 
an  attorney  of  this  court,  the  notice  may  be  served  by 
putting  the  same  into  the  post  office,  directed  to  the 
claimant  at  his  place  of  residence,  as  stated  in  the  notice 
of  his  claim,  and  upon  the  owner  in  such  manner  as  the 
court  may  direct.     (Gen.  Rule,  64). 

A  reference  to  ascertain  the  surplus  is  a  special  pro- 
ceeding. {Mutual  L.  Ins.  Co.  v.  AntTiony,  23  Wkly,  Dig. 
427).  It  is  the  proper  way  of  reaching  the  surplus  and 
adjusting  the  validity  of  claims  to  it,  in  all  cases  where 
it  still  remains  in  the  control  of  the  court.  An  action  is 
not  necessary,  however  much  time  may  have  elapsed 
since  the  money  was  deposited  in  court,  if  it  still  remains 
undisposed  of.  Where  the  money  had  been  invested 
during  the  life  of  the  tenant  for  life,  it  was  held  that 
after  her  death,  the  persons  who  claimed  a  lien  upon  the 
premise  were  entitled  to  file  their  claim  and  proceed  by 
a  reference  under  rule  sixty-four  above  cited.  {Velter  v. 
Vogt,  17  N.  Y.  S.  Eep.  112).  Where  the  mortgage  has 
been  foreclosed  in  one  court,  and  the  surplus  moneys  de- 
posited with  the  country  treasurer  in  pursuance  of  the 
judgment  in  that  court,  an  action  cannot  be  maintained 
in  another  court  to  reach  such  surplus;  the  remedy  is  by 
proceedings  in  the  court  in  which  the  action  was  pend- 
ing. {Fleiss  V.  BucMey,  90  N.  Y.  286).  A  foreclosure 
suit  cannot  be  said  to  have  terminated  until  the  surplus 
moneys  are  disposed  of  in  that  suit.  The  court  not  only 
has  the  power,  but  it  is  its  duty  in  that  action  to  jjrovide 
for  the  distribution  and  disposition  of  such  moneys.  The 
issue  which  arise  upon  a  reference  are  direct  issues 
necessarily  to  be  determined  before  the  court  can  finally 
and  completely  distribute  the  whole  of  the  fund  resulting 
from  the  sale  of  the  mortgaged  premises.  {Mutual  L  Ins. 
Co.  v:  Bowen,  4Y  Barb.  618).  The  motion  for  the  refer- 
ence under  rule  sixty-four  is  to  be  made  at  a  special 
term  of  the  court,  in  which  the  action  is  pending, 
upon  the  usual  notice.     The  parties  entitled  to  notice  are 
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those  specified  in  that  portion  of  rule  sixty-four  above 
cited.  If  any  claimant,  or  if  the  owner  of  the  equity  of 
redemption  has  not  appeared  or  made  his  claim,  by  an 
attorney  of  the  court  in  which  the  action  is  pending, 
notice  may  be  served  by  putting  the  same  into  the  post- 
office  directed  to  the  claimant  at  his  place  of  residence  as 
stated  in  the  notice  of  claim  and  upon  the  owner  in  such 
manner  as  the  court  may  direct.     (Gen.  Eule,  64). 

The  application  for  instructions  with  regard  to  serving 
the  notice  of  reference  upon  the  owner  of  the  claim 
should  be  made  to  the  court  before  the  motion  for  the 
reference.  The  party  moving  for  the  reference  must 
show,  by  affidavits,  what  unsatisfied  liens  appear  by  the 
official  searches,  and  whether  any  other  or  what  other 
unsatisfied  liens  are  known  by  him  to  exist.  A  notice 
of  the  hearing  must  be  given,  not  only  to  those  persons 
who  have  filed  claims  and  appeared  in  the  cause,  and  to 
the  owner  of  the  equity  of  redemption,  but  to  any  person 
who  appears  by  the  official  searches,  to  have  in  fact  an 
unsatisfied  lien  on  the  moneys.  Notice  to  these  parties 
must  also  be  given  in  such  a  manner  as  the  court  shall 
direct.  (Gen.  Eule,  64).  The  referee  must  in  all  cases 
be  selected  by  the  court.  (Id).  The  order  of  reference 
is  one  to  hear  and  determine.  {Mutual  L.  Ins.  Co.  v. 
Anthony,  23  Wkly.  Dig.  427).  The  order  should  contain 
directions  with  regard  to  the  notice  of  hearing  before  the 
referee.  If  no  directions  are  given  in  the  order,  the 
method  of  giving  notice  of  the  hearing  is  that  which  is 
specified  in  vol.  II,  at  page  36T. 

Sub-division  4. — Proceedings  Before  the  Referee. 

The  proceeding  is  an  incidental  or  interlocutory  refer- 
ence under  section  ten  hundred  and  fifteen  of  the  Code; 
and  it  is  governed  by  the  same  rules  as  other  references 
of  that  character;  which  will  be  found  laid  down  in  vol. 
II,  chapter  XXXIII.  The  same  persons  who  are  en- 
titled to  notice  of  the  motion  for  the  reference  are  also 
entitled  to  notice  of  the  hearing  before  the  referee.  (Gen. 
Eule,  64;  Kingsland  v.  Chef  wood,  39  Hun,  602).  The 
referee  before  proceeding  to  take  testimony  in  the  mat- 
ter, should  ascertain  that  all  parties  who  are  entitled  to 
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notice  have  been  notified  to  attend  before  him  on  such 
reference,  and  the  fact  that  the  notice  has  been  given 
should  be  stated  in  his  report. 

It  is  not  necessary  that  a  person  should  have  filed  a 
claim  in  the  county  clerk's  office,  to  entitle  him  to  ap- 
pear before  the  referee.  If  he  has  a  claim,  his  proper 
course  is  to  file  it  in  the  clerk's  office  in  the  manner  pre- 
sciibed  by  Gen.  Rule  64.  If  he  has  failed  to  do  so, 
and  the  order  of  reference  has  been  entered  upon  the 
application  of  some  other  claimant,  and  before  he  is 
aware  of  his  rights,  he  may  still  go  before  the  referee 
upon  the  reference  and  present  and  estabhsh  his  claim 
there.  (De  BuyterY.  Trustees  of  St.  Peter's  CJi.,  2  Barb. 
Ch.  555;  Kingsland  v.  Chetwood,  supra).  If  he  fails  to 
go  before  ths  referee  and  assert  his  claim  to  the  surplus 
moneys,  without  giving  any  reason  therefor,  the  court 
will  not  permit  the  matter  to  be  opened  upon  petition 
subsequently  filed.  {De  Euyter  v.  Trustees  of  St.  Peter's 
Ch.,  supra).  It  was  for  a  long  time  held  that  the  referee 
only  had  jurisdiction  to  pass  upon  claims  which  were 
actual  liens  upon  the  lands  represented  by  the  surplus 
moneys;  and  that  he  could  not  take  into  consideration 
equitable  rights  {King  v.  West,  10  How.  Pr.  333);  but  it 
is  now  held  that  the  reference  provided  for  in  this  class 
of  cases  is  to  afford  an  opportunity  to  the  parties  to  hti- 
gate  and  dispose  of  all  contested  claims  asserted  by  way 
of  liens  upon  the  fund ;  and  that  the  referee  has  full 
power  and  authority  to  hear  aU  the  evidence  which  may 
be  offered,  affecting  the  judgment  or  lien  on  which  the 
claim  to  the  surplus  is  founded.  He  may  receive  proof 
that  an  asserted  lien  for  any  cause  is  without  foundation; 
or  that  it  has  been  overstated  in  amount;  or  otherwise 
satisfied  and  discharged,  either  by  payment  or  the  deal- 
ing of  the  parties;  or  that  the  claimant  has  placed  mat- 
ters in  the  position  where  the  law  wiU  not  permit  him  to 
participate  in  the  surplus.  In  fact,  the  authority  the 
referee  is  entitled  to  exercise  in  the  hearing  and  dis- 
position of  the  claims  is  as  extensive  as  the  claims  them- 
selves and  the  legal  and  equitable  objections  that  may  be 
made  to  their  allowance.  Any  question  with  regard  to 
the  claims  which  could  be  raised  in  an  independent  or 
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original  action  can  be  raised  before  the  referee,  and  de- 
termined with  like  effect.  {Fleiss  v.  Buckley,  90  N.  Y. 
286;  Kingsldnd  t.  Cheiwood,  supra);  McRoberts  v. 
Pooley,  5  N.  Y.  S.  Rep.  830).  The  surplus  moneys  are 
regarded  as  real  estate  {Dunning  v.  Ocean  Nat.  Bank,  61 
N.  Y.  497),  and  any  lien  on  the  land  is  transferred  to  it. 
{MaWieivs  v.  Duryee,  3  Abb.  Ct.  App.  Dec.  220). 

The  report  of  the  referee  should  find  facts  and  con- 
clusions of  law.  In  addition  to  showing  what  parties 
appeared  before  him,  and  the  fact  of  the  service  of  the 
notice  of  hearing  upon  all  the  parties  who  are  entitled  to 
it,  he  should  show  the  whole  amount  of  the  surplus 
moneys  and  who  is  entitled  to  them,  so  that  upon  his 
report  the  court  may  dispose  of  the  whole  fund.  {Frank- 
lin Y.Van  Oott,  11  Paige,  129).  The  report,  and  the  testi- 
mony taken  should  be  filed,  in  the  manner  prescribed  by 
general  rule  thirty.  See  vol.  II,  p.  375.  As  to  the 
exceptions  to  the  report  and  the  motion  to  confirm  it  see 
vol.  II,  pp.  376,  378.  The  court  may  confirm  or  set 
aside  the  referee's  rejjort,  or  refer  it  back  to  him  ;  it  is 
not  at  liberty  to  change  a  finding  already  made.  {Midual 
Life  Ins.  Co.  v.  Anthony,  23  Wkly  Dig.  427).  It  was 
held  in  Dold  v.  Haggerty,  (11  Eep.,' 746)  that  the  court 
might  upon  motion  to  confirm  the  report,  direct  a  differ- 
ent disposition  of  the  fund  than  that  directed  by  the 
referee  ;  but  this  case  is  opposed  to  the  case  of  the 
Mutual  Life  Ins.  Co.  v.  Anthony  {supra).  In  all  cases 
where  the  report  of  the  referee  is  not  satisfactory,  it  is 
the  better  practice  to  send  it  back  for  a  further  hearing. 
There  is  no  doubt  of  the  power  of  the  court  to  direct  that 
course.  {Mutual  Life  Ins.  Co.  v.  Salem,  3  Hun,  117). 
The  court  has  authority  to  allow  the  costs  of  the  pro- 
ceedings, which  can  be  only  motion  costs  and  the  fees  of 
the  referee.  {McDermott  v.  Hannesy,  9  Hun,  59).  No 
other  allowances  can  be  granted.  {German  Sav.  Bank 
V.  Sharer,  25  Hun,  409). 

ARTICI.E  VI. 

STRICT  FORECLOSURE  OF  MORTGAGE. 

SECTION. 

1.  History  and  use  of  the  proceeding. 
3.  Proceedings  in  the  action. 
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Sec.  1.  History  and  use  of  the  Proceeding. 

The  action  for  strict  foreclosui'e  was  the  first  form  of 
foreclosure  adopted  by  the  courts  of  equity,  and  until 
quite  recent  times,  was  the  only  form.  Although  this 
form  of  foreclosure  has  through  the  actions  of  the  courts 
and  by  statutory  enactments  largely  given  within  the 
last  hundred  years  to  the  more  equitable  mode  of  fore- 
closure and  sale,  it  is  still  used  by  the  courts  of  equity 
as  the  mode  best  adapted  to  a  few  special  cases.  (Jones 
on  Mortgage,  §  1638).  It  was  the  only  remedy  upon  a 
mortgage  when  it  was  regarded  as  a  conditional  sale  of 
the  land,  rather  than  as  a  mere  security.  The  effect  of 
a  judgment  of  strict  foreclosure  is  that  the  mortgagee 
shall  take  the  land  for  the  debt.  {Lansing  v.  Geolet,  9 
Cow.  346,  352).  The  court  of  chancery  has  jurisdiction 
of  actions  for  strict  foreclosure,  exclusive  of  any  statute. 
{Kenshaw  v.  Thompson,  4  John.  Ch.  609).  The  aim  of 
the  action  is  to  obtain  a  judgment  against  the  defend- 
ants for  the  payment  of  the  mortgage,  interest  and  costs 
within  a  day  certain  to  be  fixed  by  the  court,  or  that  in 
default  of  such  payment,  the  defendants  and  all  persons 
claiming  under  them  shall  be  barred  and  foreclosed  of 
their  claim  and  equity  of  redemption  in  the  mortgaged 
premises;  and  this,  without  any  sale  of  the  premises 
being  had.  It  is  a  severe  remedy,  and  transfers  the  ab- 
solute title,  without  any  sale,  no  matter  what  the  value 
of  the  premises  may  be.  {Bolles  v.  Duff,  43  N.  Y.  469). 
It  is  proper,  however,  in  the  case  of  a  mortgage  given 
for  the  entire  purchase-money,  when  the  value  of  the 
premises  is  not  more  than  the  debt,  and  the  mort- 
gage does  not  appear  in  the  suit;  it  is  also  proper  where 
the  mortgagee  is  in  possession  under  a  title  from  the 
mortgagor,  for  the  purpose  of  cutting  off  subsequent 
liens  or  incumbrances;  as  in  the  case  one  has  purchased 
in  good  faith  at  a  mortgage  sale,  which  is  not  conclusive 
against  some  incumbrancer  who  is  not  made  a  party  to 
the  suit;  or  where  a  foreclosure  sale  was  void  for  lack  of 
jurisdiction  in  the  court  to  make  it,  and  the  purchaser 
has  gone  into  possession.  Jones  on  Mort.,  §  1540;  Ken- 
dall V.  Treadwell,  5  Abb.  Pr.  16;  Benedict  v.  Oellman,  4 
Paige,  58). 
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It  is  also  proper  in  cases  where  the  mortgage  is  in  the 
form  of  an  absolute  deed,  without  any  written  defeas- 
ance. {Hone  V.  Fisher,  2  Barb.  Ch.  559).  A  strict  fore- 
closure may  also  be  had  upon  a  land  contract  for  a  fail- 
ure of  the  vendee  to  make  the  payments  stipulated  for. 
(Jones  on  Mort.  §  1511).  It  is  also  the  proper  remedy, 
and  may  be  resorted  to  in  the  courts  of  this  state,  where 
the  property  is  situated  in  another  state,  and  the  parties 
themselves  are  within  the  jurisdiction  of  the  court  and 
subject  to  its  authority.  {HouSe  v.  Lockwood,  40  Hun, 
532).  In  every  case  where  a  mortgagee  has  no  personal 
demand  against  the  mortgagor,  or  where  the  pledge,  if 
not  redeemed,  is  by  agreement  of  the  parties  to  be  taken 
upon  the  debt,  the  strict  foreclosure  is  a  fit  and  proper 
remedy  for  the  mortgagee.  {Lansing  v.  Ooelet,  9  Cow. 
316,  356;  Souse  v.  Lockwood,  supra).  It  will  never  be 
adjudged,  however,  unless  it  appears  that  the  whole 
debt  has  become  due.     (Jones  on  Mort.  §  155T). 

Sec.  S.  Proceedings  in  the  action. 

The  proceedings  in  the  action  for  strict  foreclosure  are 
the  same  in  almost  all  respects  as  in  the  ordinaiy  action 
for  foreclosure  and  sale.  The  same  persons  should  be 
made  parties,  except  in  cases  where  the  object  of  the 
action  is  to  cut  off  the  right  of  some  parties  who  have 
been  omitted  from  an  action  for  foreclosure  for  a  sale  of 
the  premises.  In  all  other  cases  the  owner  of  the  equity 
of  redemption  is  a  necessary  party  defendant  as  he  is  the 
only  one  wholly  indispensable.  (Jones  on  Mort.  §  1558). 
If  the  action  is  brought,  however,  to  perfect  the  title  as 
against  persons  who  have  been  omitted  from  the  ordinary 
action  of  foreclosure  and  sale,  such  omitted  persons  are 
the  only  necessary  parties  defendant.  If  it  is  to  perfect 
the  title  after  a  foreclosure  and  sale  which  was  void,  all 
parties  having  any  claims  upon  the  property  subsequent 
to  the  mortgage  are  proper  parties. 

The  pleadings  are  practically  the  same  as  those  in  an 
ordinary  action  of  foreclosure.  It  is  proper  if  the  plain- 
tiff sees  fit,  that  he  shall  in  his  complaint  offer  to  take 
the  mortgaged  premises  in  full  payment  and  satisfaction 
^f  his  debt.     (Jones  on  Mort.  §  1560).     A  form  of  the 
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complaint  in  such  action,  and  the  demand  of  relief  are 
iound  in  {Kendall  v.  Treadwell,  5  Abb.  Pr.  16;  S.  C.  14 
How.  165).  Judgment  can  only  be  entered  upon  appli- 
cation to  the  court;  it  is  usually  for  the  foreclosure  and 
forever  barring  the  defendants  of  and  from  all  right,  title 
or  equity  of  redemption,  unless  they  redeem  and  pay  the 
mortgage  before  a  day  certain  and  fixed  in  the  judgment. 
{Kendall  v.  Treadwell,  supra;  Jones  on  Mort.  §  1561). 
It  is  an  interlocutory  judgment.  The  time  to  redeem  is 
Usually  six  months  from  the  entry  of  the  judgment. 
{McKinsiry  v.  Emerson,  3  John  Ch.  466,  n).  The  time 
is  in  all  cases  discretionary  with  the  coui;t,  and 
although  it  is  usually  not  less  than  six  months,  a  longer 
time  may  be  given  in  a  proper  case.  {Ferine  v.  Dunn,  4 
John  Ch.  140).  After  the  entry  of  judgment,  the  time 
will  not  be  enlarged.  (Id).  The  place  where  the  redemp- 
tion is  to  be  made,  should  be  fixed  in  the  judgment.  The 
form  of  judgment  in  such  an  action  is  to  be  found  Ken- 
dall V.  Treadwell,  {supra).  If  one  of  the  parties  defend- 
ant is  an  infant,  he  is  usually  entitled  to  a  day  in  court 
after  he  becomes  of  age.  Tha  former  practice  was  to 
allow  him  six  months  after  coming  of  age;  not  to  go  into 
the  accounts,  but  to  show  error  in  the  judgment.  (Jones 
on  Mort.  §  1564;  Mills  v.  Dennis,  3  John  Ch.  367).  A 
judgment  for  strict  foreclosure  which  does  not  give  an  in- 
fant defendant  his  day  in  court  after  he  becomes  of  age 
would  not  be  valid  against  him.  {Mills  v.  Dennis,  supra). 
The  amount  which  is  to  be  paid  upon  the  redemption 
should,  if  possible,  be  fixed  in  the  judgment;  but  if  it  is 
not  so  fixed,  provision  should  be  made  for  the  appoint- 
ment of  a  referee  to  fix  the  amount,  if  notice  of  the  elec- 
tion to  redeem  be  given  by  the  defendant.  If  the 
amount  is  not  fixed  in  the  judgment,  either  party  may 
give  notice  of  a  motion  for  a  reference  for  that  purpose. 
The  proceedings  upon  such  a  reference  will  be  the  same 
as  those  upon  any  other  reference  as  to  take  and  state  an 
account.  If  the  amount  is  fixed  in  the  judgment,  or  if 
the  amount  has  been  fixed,  and  the  defendant  desires  to 
redeem,  he  should  attend  at  a  time  and  place  fixed  in  the 
judgment,  ready  to  pay.  Costs  are  in  the  discretion  of 
the  court  as  in  other  equity  cases.     If  the  value  of  the 
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land  is  equal  to  the  amount  of  the  mortgage  debt,  the 
effect  of  a  judgment  of  strict  foreclosure  is  to  extinguish 
the  debt  {Morgan  v.  Plumb,  9  Wend.  287);  otherwise  the 
strict  foreclosure  without  a  sale,  does  not  extinguish  the 
debt  which  is  secured  by  the  obligation  to  which  the 
mortgage  is  collateral,  except  to  the  extent  of  the  value 
of  the  premises  which  can  be  ascertained  in  a  suit  at  law 
upon  the  obligation.  Spencer  Y.Harford,  4  Wend.  381; 
DeCrrant  v.  Graham,  1  N.  Y.  Leg.  Obs.  T5;  Jones  on 
Mort.  §  1569). 

ARTICLE  VII. 

FORECLOSURE   OP  LIENS   ON  CHATTELS. 
SECTION. 

1.  When  and  where  maintained. 

2.  Proceedings  in  tlie  action. 

3.  Seizure  of  the  chattel. 

4.  Proceedings  in  courts  not  of  record. 

Sec.  1.  When  and  -where  maintained. 

An  action  may  be  maintained  to  foreclose  a  lien  upon 
a  chattel,  for  a  sum  of  money,  in  any  case  where  such  a 
lien  exists  at  the  commencement  of  the  action.  The 
action  may  be  brought  in  any  court,  of  record  or  not  of 
record,  whicb  would  have  jurisdiction  to  render  a  judg- 
ment, in  an  action  founded  upon  a  contract,  for  a  sum 
equal  to  the  amount  of  the  lien.     (Co.  Civ.  Proc.  §  1Y3T). 

Previous  to  the  Code  of  Civil  Procedure  on  this  subject 
the  practice  in  these  actions  was  that  mentioned  in  chap- 
ter seven  hundred  and  thirty-eight  of  the  Laws  of  1869, 
which,  however,  provided  only  for  the  foreclosure  of 
liens  of  hotel  and  boarding-house  keepers.  The  section 
above  quoted  enlarges  the  provisions  of  that  law.  This 
section  was  not  necessary  to  give  the  court  power  to 
foreclose  a  lien  upon  a  chattel.  An  action  in  equity 
always  lay  to  foreclose  a  chattel  mortgage;  and  while  the 
remedy  by  sale  under  the  power  of  sale  without  resort  to 
judicial  proceedings  was  in  most  cases  more  speedy  and 
effectual  as  a  mean  of  extinguishing  the  equity  of  re- 
demption, and  has  to  a  great  extent  superceded  the  rea- 
son of  the  action  of  foreclosure  and  sale,  the  right  to 
18 
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foreclose  by  action  has  not  been  taken  away.  In  the 
case  of  a  pledge,  the  pledge  has  the  right  to  go  into 
equity  to  obtain  a  judgment  for  the  sale  of  the  pledge, 
although  a  vahd  sale  of  the  pledge  may  be  made  without 
any  judicial  action  or  judgment.  {Briggs  v.  Oliver,  68 
N.  Y.  336).  Without  any  statute,  an  action  in  equity 
lay  to  enforce  a  lien.  {Fox  v.  McGregor,  11  Barb,  il;  2 
Kent's  Com.  642;  See  also  Trust  v.  Pirsson,  1  Hilt.  292). 
The  statute  makes  no  regulation  for  the  proceeding  in 
the  action,  except  such  as  are  contained  in  this  article. 
It  must  be  governed  in  all  other  respects  by  the  ordinary 
rules  which  apply  to  actions  of  the  same  kind  in  the 
court  in  which  it  is  brought. 

This  article  does  not  affect  any  existing  right  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel,  with- 
out action;  and  it  does  not  apply  to  a  case,  where  an- 
other mode  of  enforcing  a  lien  upon  a  chattel  is  specially 
prescribed  by  law.     (Co.  Civ.  Proc,  §  1741). 

Sec.  2.    Proceedings  in  the  action. 

The  action  is  brought  in  the  same  manner  as  anyother 
action.  A  person  claiming  a  hen  should  be  the  plaintiff; 
the  owner  of  the  property  and  all  persons  claiming  an 
interest  in  it  should  be  defendants.  It  is  not  a  local 
action;  and  the  rules  with  regard  to  the  place  of  trial 
will  be  found  in  volume  II,  page  116. 

The  complaint  should  allege  the  facts  showing  that  the 
plaintiff  had  a  lien  at  the  time  of  the  commencement  of 
the  action,  and  the  amount  due  on  the  claim  for  the  se- 
curity of  which  the  lien  exists.  If  there  are  other  de- 
fendants than  the  one  who  pledges  the  lien,  the  facts 
should  be  stated  which  show  that  they  are  necessary  and 
proper  parties.  If  a  personal  judgment  is  asked  against 
any  defendant,  the  facts  showing  his  liability  should  be 
stated.  The  relief  to  be  demanded  should  be  for  a  sale 
of  the  property,  and  for  a  personal  judgment  against  any 
one  of  the  defendants  against  whom  it  is  desired.  The 
rules  for  pleading  are  the  same  as  in  any  other  action. 
The  Code  gives  no  special  regulations  with  regard  to 
them.  The  plaintiff  would  be  entitled  to  a  provisional 
remedy  in  this  action  in  a  proper  case  as  in  any  other 
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action.      As  to  the  special  remedy  of  the  seizure  of  a 
chattel  see  section  three.     {Infra). 

The  action  is  not  triable  by  a  jury.  {Blake  v.  Crowley, 
44  Hun,  344).  It  must,  therefore,  be  brought  to  trial  at 
a  special  term,  like  other  actions  which  are  to  be  tried  by 
the  court.  The  proceedings  on  default  or  at  trial  are  the 
same  as  those  of  actions  to  foreclose  a  mortgage.  (See 
article  III,  supra). 

In  an  action  brought  in  a  court  specified  in  section 
seventeen  hundred  and  thirty-eight,  final  judgment,  in 
favor  of  the  plaintiff,  must  specify  the  amount  of  the 
Ken,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same 
and  the  costs,  if  any,  by  a  referee  appointed  thereby,  or 
an  officer  designated  therein,  in  like  mnner  as  where  a 
sheriff  sells  personal  property  by  virtue  of  an  execution; 
and  the  application  Iby  him  of  the  proceeds  of  the  sale, 
less  his  fees  and  expenses,  to  the  payment  of  the  amount 
of  the  lien,  and  the  costs  of  the  action.  It  must  also 
provide  for  the  payment  of  the  surplus  to  the  owner  of 
the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if 
necessary,  untU  it  is  claimed  by  him.  If  a  defendant, 
upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it 
may  also  award  payment  accordingly.  (Co.  Civ.  Proc. 
§  1Y39). 

The  property,  when  sold,  is  to  be  sold  in  the  same  way 
as  other  personal  property  upon  an  execution;  as  to 
which  see  vol.  II,  p.  884.  The  notice  of  sale  should  re- 
fer to  the  judgment,  and  should  state  that  the  sale  is 
made  pursuant  to  it. 

Sec,  3 .  Seizure  of  the  chattel. 

Where  the  action  is  brought  in  the  supreme  court,  a. 
superior  city  court,  the  marine  court  of  the  city  of  New 
York,  or  a  county  court,  if  the  plaintiff  is  not  in  posses- 
sion of  the  chattel,  a  warrant  may  be  granted  by  the 
court,  or  a  judge  thereof,  commanding  the  sheriff  to 
seize  the  chattel,  and  safely  keep  it  to  abide  the  final 
judgment  in  the  action.  The  provisions  of  title  third  of 
chapter  seventh  of  the  Code  applv  to  such  a  warrant, 
and  to  the  proceedings  to  procure  it  and  after  it  has  been 
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issued,  as  if  it  was  a  warrant  of  attachment,  except  as 
otherwise  expressly  prescribed  in  this  article.  (Co.  Civ. 
Proc.  §  1738). 

The  authority  given  in  this  section,  does  not  revive  a 
lien  which  has  been  lost,  because  the  plaintiff  has  parted 
with  the  possession  of  the  property.  It  will  be  noticed 
that  section  seventeen  hundred  and  thirty-seven  which 
authorized  the  action,  provides  that  it  may  be  main- 
tained in  any  case  where  the  lien  exists  at  its  commence- 
ment. Section  seventeen  hundred  and  thirty-eight  does 
not  enlarge  those  words.  (Throop's  Code  note  to  §  1Y38). 
The  regulations  with  regard  to  the  issue  of  attachment 
are  found  at  Vol.  I,  p.  505  et  seq.  The  affidavit  to  pro- 
cure a  warrant  of  attachment  under  this  section,  need 
not  state  that  the  amount  unpaid  on  the  lien  is  above  all 
counter-claims.  {Blake  v.  Crowley,  44  Hun,  344).  The 
granting  of  a  warrant  of  attachment  in  these  cases  is  not 
a  matter  of  course.  The  rules  prescribed  for  procuring 
a  warrant  of  attachment  apply  to  applications  for  attach- 
ment made  under  this  section  ;  and  the  affidavit  should, 
in  all  cases,  state  the  reasons  why  the  granting  of  the 
attachment  is  proper. 

Sec.  4.  Proceedings  in  courts  not  of  record. 

Where  the  action  is  brought  in  a  court,  other  than  one 
of  those  specified  in  section  seventeen  hundred  and 
thirty-eight,  if  the  plaintiff  is  not  in  possession  of  the 
chattel,  a  warrant,  commanding  the  proper  officer  to 
seize  the  chattel,  and,  safely  keep  it  to  abide  the  judg- 
ment, may  be  issued,  in  like  manner  as  a  warrant  of 
attachment  may  be  issued  in  an  action  founded  upon  a 
contract,  brought  in  the  same  court  ;  and  the  provisions 
of  law,  applicable  to  a  warrant  of  attachment,  issued  out 
of  that  court,  apply  to  a  warrant,  issued  as  prescribed  in 
this  section,  and  to  the  proceedings  to  procure  it,  and 
after  it  has  been  issued  ;  except  as  otherwise  specified  in 
the  judgment.  A  judgment  in  favor  of  the  plaintiff,  in 
such  an  action,  must  correspond  to  a  judgment,  rendered 
as  prescribed  in  section  seventeen  hundred  and  thirty-nine 
except  that  it  must  direct  the  sale  of  the  chattel  by  an 
officer  to  whom  an  execution,  issued  out  of  the  court, 
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may  be  directed;  and  the  payment  of  the  surplus,  if  its 
safe  keeping  is  necessary,  to  the  county  treasurer,  for 
the  benefit  of  the  owners.     (Co.  Civ.  Proc.  §  1740). 

For  the  regulations  with  regard  to  the  practice  in  these 
courts,  reference  is  made  to  the  statutes  respecting 
them. 


CHAPTER  LIII. 

OTHER  ACTIONS  EELATING  TO  REAL  PROPERTY. 


ARTICLE  I.— Action  to  determine  conflicting  claims  to  real  property. 

ARTICLE  II.— Action  for  wages. 

ARTICLE  in. — Action  for  a  nuisance. 

ARTICLE  IV.— Action  against  persons  holding  over. 

ARTICLE  v.— Action  hj  joint  tenant  to  recover  his  share  of  rents  and 

profits. 
ARTICLE  VI.— Action  for  timber  cut  by  trespasser. 
ARTICLE  VII.— Action  against  forcible  ejectors. 

ARTICLE  I. 

ACTION  TO  DETERMNE   CONFLICTING   CLAIMS  TO  REAL 
PROPERTY. 

SECTION. 

1.  History  and  nature  of  the  proceeding. 

2.  Who  may  he  plaintiffs. 

3.  Against  whom  action  may  be  brought. 

4.  Pleadings. 

5.  Proceedings  before  judgment. 

6.  Judgment. 

7.  New  trial. 

8.  Effect  of  judgment. 

9.  Action  against  claimant  of  dower. 

Sec.l.  History  and  nature  of  the  proceeding. 

At  common  law  there  was  no  way  in  which  a  title 
could  be  quieted  where  an  outstanding  claim  existed 
against  it,  unless  the  person  setting  up  such  a  claim, 
commenced  proceedings  to  enforce  it.  In  order  to  ob- 
viate the  inconvenience  necessarily  resulting  from  the 
uncertainty  in  many  instances  attending  titles,  the  legis- 
lature created  a  new  remedy,  placing  it  in  the  power  of 
the  person  in  possession  of  land  to  quiet  his  title  to  it  for- 
ever. By  the  Eevised  Statutes,  proceedings  were  begun 
by  a  notice  served  by  the  person  in  possession  upon  him 
who  it  was  alleged  unjustly  claimed  title.     The  Code  of 
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Procedure  provided  that  the  same  relief  might  be  obtained 
by  action.  (Co.  Proc.  §  449).  Notwithstanding  this  pro- 
vision of  the  Code  of  Procedure,  it  was  held  that  the  pro- 
visions of  the  Revised  Statutes  were  not  abolished,  and  that 
proceedings  to  comxDel  the  determination  of  claims  to 
real  i)roperty  might  be  prosecuted  in  the  way  prescribed 
by  the  Revised  Statutes.  {Burnham  v.  OnderdonJc,  41 
N.  Y.  425).  The  proceeding  under  the  Revised  Statutes 
was  a  special  proceeding.  By  the  Code  of  Civil  Procedure, 
the  provisions  of  the  revised  statutes,  and  also  the  provis- 
ions of  the  Code  of  Procedure  upon  this  subject  were 
abolished  ;  and  the  only  mode  of  determining  claims  to 
real  property  is  by  an  action  to  be  brought  as  jjrescribed 
by  the  Code  of  Civil  Procedure.  The  action  may  be 
brought  in  the  supreme  court,  or  in  a  superior  city  court, 
if  the  land  is  situated  within  the  city  within  which  its 
jurisdiction  extends  (Vol.  I,  p.  43);  but  the  county  court 
has  no  jurisdiction  of  these  actions.  The  action  is  triable 
in  the  county  where  the  jproperty  is  situated.  (Vol.  II, 
p.  110).  The  action  is  to  be  brought,  and  the  same  pro- 
ceedings are  had  in  it  as  in  any  other  civil  action.  If 
the  defendant  is  a  non-resident,  the  summons  is  to  be 
served  upon  him  in  the  manner  ^jrescribed  for  service  upon 
non-residents.  Notice  of  the  pendency  of  the  action  should 
be  filed  in  all  cases  (Vol.  I,  p.  131);  as  the  judgment  is  a 
bar  to  any  claim  accruing  after  tlie  filing  of  the  notice 
of  the  pendency  of  action.  (Co.  Civ.  Proc.  §  1646). 
The  provisions  of  the  Code  of  Civil  Procedure,  differ 
somewhat  from  those  of  the  revised  statutes  by  com- 
pelling the  defendant  to  litigate  his  claim  to  the  pro- 
perty, if  he  has  any  in  the  action  brought  to  deter- 
mine conflicting  claims  in  the  same  way  as  though  he 
had  brought  an  action  of  ejectment ;  and  making  the 
judgment  when  rendered,  a  complete  bar  upon  the 
question  of  title.  (Throop's  Code,  prelimininary  note  to 
article  V,  chapter  XIV.) 

Sec.  2.  Who  may  be  plaintiffs. 

Where  any  person  has  been,  or  he  and  those  whose 
estate  he  has  have  been,  for  three  years  in  the  actual  pos- 
session of  real  property  claiming  it  in  fee  or  for  life,  or 
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for  a  term  of  years  not  less  than  ten,  he  may  be  plaintiff 
in  this  proceeding.  (Co.  Civ.  Proc.  §  1638;  see  also  vol. 
I,  p.  135).  A  corporation  may  also  maintain  the  action. 
(Co.  Civ.  Proc.  §  1650).  The  court  under  this  statute  can 
take  cognizance  of  claims  to  three  estates  only,  namely, 
estates ,  in  fee  or  for  life,  or  for  a  term  of  years  not  less 
than  ten.  It  is  not  intended  that  all  controversies  vpith 
reference  to  lands  should  be  terminated  thereby.  {Bar- 
nard V.  Simms,  42  Barb.  304).  The  three  years  posses- 
sion required  by  this  section  must  have  been  immediately 
preceding  the  commencement  of  the  action.  If  the  lands 
are  vacant  and  unoccupied,  this  action  to  acquire  a  title 
to  them  cannot  be  maintained.  {Boylston  v.  Wheeler, 
61  N.  Y.  521).  The  vi^ords  "actual  occupation"  are  used 
in  contradistinction  to  "constructive  occupation"  and 
mean  an  open  and  visible  occupancy  by  the  plaintiff. 
{Cleveland  v.  Crawford,  7  Hun,  616).  The  constructive 
occupation  is  not  sufficient,  although  it  is  under  a  claim 
of  legal  title.  {Van  Wagner  v.  Bottsford,  13  Wkly  Dig. 
381).  The  occupation  of  the  plaintiff  must  be  such  as 
would  enable  him  to  maintain  ejectment  founded  on  pos- 
session alone.  (Id).  If  he  has  been  in  possession  three 
years  under  a  claim  of  title,  although  such  possession  is 
wrrongful,  it  is  sufficient  to  enable  him  to  maintain  the 
action.     {iSchroeder  v.  Gurney,  10  Hun,  413). 

Sec.  3.  Against  trhom  the  action  may  be  brought. 

The  action  may  be  brought  against  any  person  except 
a  person  who  is,  when  the  action  is  commenced,  an  in- 
fant, an  idiot,  a  lunatic,  an  habitual  drunkard,  or  im- 
prisoned on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offense,  to  compel  the  determination 
of  any  claim  adverse  to  that  of  the  plaintiff,  which  the 
defendant  makes,  to  any  estate  in  that  property,  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in 
possessiiiu,  reversion  or  remainder.  But  this  section 
does  not  api'ly  to  a  claim  for  dower.  (Co.  Civ.  Proc. 
§  1638). 

The  provisions  of  this  section  are  not  affected  by  sec- 
tion sixteen  hundred  and  eignty-six  which  provides  that 
any  action  specified  in  the  title  to  which  that  relates, 
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may  be  maintained  against  an  infant  in  his  own  name; 
but  an  infant  cannot  be  made  a  party  defendant  in  these 
proceedings.  ( Weiler  v.  Nemback,  22  N.  Y.  S.  Rep.  171). 
The  action  may  be  brought  against  a  corporation.  (Co. 
Civ.  Proc,  §  1650).  It  may  be  brought  againgt  one  who 
claims  under  a  deed  which  is  alleged  to  be  void  for  cham- 
perty. {Pearce  v.  Moore,  23  N.  Y.  S.  Eep.  196).  It  may 
also  be  brought  against  one  who  makes  an  adverse 
claim  under  a  tax  title.  {Donahue  v.  O'Coiior,  45 
Super.  278). 

Sec.  4.  Pleadings. 

The  complaint  in  such  an  action  must  set  forth  fact, 
showing  : 

1.  The  plaintiff's  right  to  the  real  property  ;  whether 
his  estate  therein  is  in  fee,  or  for  life,  or  for  a  term  of 
years  not  less  than  ten  ;  and  whether  he  holds  it  as  heirs^ 
devisee  or  purchaser,  with  the  source  from  or  means  by 
which,  his  title  immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the 
action,  was,  and,  for  the  three  years  next  preceding,  has 
been  in  his  actual  possession,  or  in  the  actual  possession 
of  himself  and  those  from  whom  he  derives  his  title. 

3.  That  the  defendant  unjustly  claims  an  estate 
therein,  of  the  character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed 
in  section  fifteen  hundred  and  eleven  of  the  Code.  The 
demand  of  judgment  must  be  to  the  effect,  that  the  de- 
fendant, and  every  person  claiming  under  him,  be  for- 
ever barred  from  all  claim  to  any  estate  of  inheritance, 
or  freehold,  or  for  a  term  of  years  not  less  than  ten,  in 
possession,  reversion,  or  remainder,  in  the  property  de- 
scribed in  the  complaint.     (Co.  Civ.  Proc.  §  1639). 

See,  also,  chapter  XLIX,  article  III,  §  1,  supra. 

A  complaint  which  alleges  the  seizin  in  fee  of  the 
plaintiff  and  actual  possession  for  three  years,  is  good 
under  this  section.  {Pearce  v.  Moore,  23  N.  Y.  S. 
Eep.  196). 

If  the  defendant,  in  his  answer,  puts  in  issue  the  mat- 
ters specified  in  sub-division  second  of  section  sixteen 
19 
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hundred  and  thirty-nine,  and  succeeds  upon  that  defense, 
final  judgment  must  be  rendered  in  his  favor,  dismissing 
the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff.     (Co.  Civ.  Proc,  §  1640). 

Where  possession,  is  denied,  and  the  plaintiff  shows 
only  a  possession  under  an  unfounded  claim  of  title,  evi- 
dence of  the  actual  prossession  and  occupation  by  defend- 
ant prior  to  the  entry  by  the  plaintiff  is  a  sufficient 
defense.  {Ford  v.  Belmont,  69  N.  Y,  567).  It  was  held 
in  Barnard  v.  Simms,  (42  Barb.  304),  that  the  defendant 
could  not  appear  and  disclaim,  and  have  judgment  of 
discontinuance  in  his  favor.  The  reason  given  was  that 
if  the  claim  or  interest  of  the  defendant  is  of  that  kind 
of  which  the  court  could  not  take  judicial  cognizance, 
he  lost  nothing,  and  could  not  be  prejudiced  by  any  de- 
fault which  might  be  taken  against  him  for  his  failure 
to  appear  upon  the  notice.  This  case,  however,  was 
commenced  by  a  notice  under  the  revised  statutes.  In 
a  later  case  of  Davis  v.  Bead  (65  N.  Y.  566),  which  was 
brought  by  action  under  section  four  hundred  and  forty- 
nine  of  the  Code  of  Procedure,  and  not  by  notice,  it  was 
held  that  if  the  defendants  made  no  claim,  it  was  their 
duty  to  appear  and  disclaim  any  interest  in  the  property, 
in  order  to  save  themselves  from  liability;  and  the  court 
further  held  that  when  this  was  done,  the  burden  of 
establishing  the  fact  that  a  claim  was  made  by  the  de- 
fendant is  upon  the  plaintiff;  and  in  the  absence  of  proof 
of  that  fact,  a  judgment  against  the  disclaiming  defend- 
ant was  error.  It  would  seem  that  wherever  the  defend- 
ant disclaims  any  title  to  the  property,  he  should  appear 
and  put  in  issue  the  question  of  his  claim,  and  if  he  fails 
to  do  so,  a  judgment  against  him,  based,  as  it  must  be, 
upon  the  allegations  of  the  complaint,  would  be  conclu- 
sive that  he  made  a  claim,  but  that  such  claim  was  not 
valid  against  the  plaintiff.  (Co.  Civ.  Proc.  §  1641).  If 
the  defendant  has  a  title,  and  fails  to  set  it  up,  a  judg- 
ment against  him  is  a  bar  to  it  {Maltonner  v.  Dimmick, 
4  Barb.  566;  Co.  Civ.  Proc.  §§  1645,  1646).  The  defend- 
ant may,  in  addition  to  setting  up  the  special  defense 
mentioned  in  sections  sixteen  hundred  and  forty  and 
sixteen  hundred  and  forty-one  of  the  Code  of  Civil  Pro- 


OTHER  ACTIONS  RELATING  TO  REAL  PROPERTY.   147 

cedure,  set  up  any  other  defenses  which  would  defeat 
the  right  to  the  reHef  asked  for  in  the  complaint.  {Ford 
V.  Belmont,  35  Super.  135). 

Sec.  5.  Proceedings  before  judgment. 

If  the  defendant  makes  default  in  appearing,  or  in 
answering,  judgment  can  only  be  taken  upon  application 
to  the  court.  The  same  steps  must  be  taken  with  regard 
to  notice  in  this  action  as  in  other  actions  ;  as  to  which 
see  vol.  11,  p   589  et  seq. 

Where  an  issue  of  fact  is  joined,  in  an  action  brought 
as  prescribed  in  this  article,  the  subsequent  proceedings, 
including  the  trial,  judgment,  and  execution,  are  the 
same  as  if  it  was  an  action  of  ejectment,  excejjt  as  other- 
wise expressly  prescribed  in  this  title.  (Co.  Civ.  Proc. 
§  1642). 

The  same  right  of  amendment  of  the  pleadings  exists 
in  these  actions  as  in  any  other  actions.  {Brown  v. 
Leigh,  49  N.  Y.  IS).  So  also  the  same  rules  may  apply 
upon  motions  to  open  default  for  irregularity,  and  as  a 
matter  of  favor.  {Roosevelt  v.  Giles,  1  Hill,  166  ;  Piatt 
V.  Towey,  18  Wend.  572).  As  to  the  granting  of  an  in- 
junction pending  the  action,  see  vol.  I,  p.  474. 

Where  the  defendant  claims  the  property  in  question, 
or  any  part  thereof,  by  virtue  of  an  estate  in  remainder 
or  reversion,  he  need  not  establish  a  right  to  the  imme- 
diate possession  thereof  ;  but  where  the  verdict,  report, 
or  decision  finds  that  he  has  such  an  estate,  it  must 
specify  the  time  when,  or  the  contingency  upon  which, 
he  will  be  entitled  to  possession.     (Co.  Civ.  Proc.  §  1643). 

The  action  is  triable  by  jury.  (Co.  Civ.  Proc.  §  1642). 
As  to  the  form  of  the  verdict  see  vol.  II.  p.  322.  To 
entitle  the  plaintiff  to  a  verdict,  he  is  in  the  first  instance 
required  to  show  the  fact  of  three  years  possession  by 
him  under  a  claim  of  one  of  the  three  titles  mentioned  in 
section  sixteen  hundred  and  thirty-eight  and  that  the 
defendant  claims  to  have  an  estate  in  the  land,  either  in 
fee  or  for  life,  or  for  a  terra  of  years  not  less  than  ten,  if 
these  things  are  disputed  and  put  in  issue  by  the  answer. 
If  the  defendant  has  in  his  answer  set  forth  facts  showing 
that  he  has  an  estate  in  the  property,  he  is  in  regard  to 
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that  the  actor,  and  he  must  show  that  he  has  such  a  title 
as  is  set  up  in  his  answer,  and  such  as  the  statue  makes 
sufficient  to  entitle  him  to  judgment,  {Barnard  v. 
Simms,  42  Barb.  304).  If  his  title  is  not  an  estate  in  fee 
or  for  life  or  for  a  term  of  years,  then  he  has  no  standing 
in  court,  and  judgment  should  be  rendered  against  him  on 
the  trial.     (Id). 

Sec.  6.   Judgment. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect, 
that  the  defendant,  and  every  person  claiming  under  him, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or 
of  the  notice  of  the  pendency  of  the  action,  as  prescribed 
in  article  ninth  of  the  title  I,  of  chapter  fourteen  of  the 
Code  be  forever  barred  from  all  claim  to  any  estate  of  in- 
heritance, or  for  life,  or  for  a  term  of  years  not  less  than 
ten,  in  the  property.  If  such  a  judgment  is  taken  upon 
the  defendant's  default  in  appearing  or  pleading,  it  shall 
not  award  costs  to  either  party,  unless  it  is  taken  upon  a 
default  in  answering,  after  the  decision  of  a  demurrer  to 
the  complaint.     (Co.  Civ.  Proc.  §  1645). 

Where  a  final  judgment,  in  favor  of  the  defendant,  de- 
termines that  he  is  entitled  to  the  immediate  possession 
of  the  property,  it  must  award  him  posnession  accord- 
ingly. The  final  judgment  must  also  award  to  him  his 
damages  for  the  witholding  of  the  property,  as  in  an 
action  of  ejectment.     (Co.  Civ.  Proc.  §  1644). 

Where  he  has  found  that  the  defendant  has  an  estate 
in  revision  or  remainder  final  judgment  to  that  effect 
must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  posses- 
sion of  the  property  may  be  issued  upon  the  judgment ; 
but  only  by  the  special  order  of  the  court,  made  upon  an 
application  by  the  defendant,  or  a  person  claiming  under 
him,  and  satisfactory  proof  that  the  time  has  arrived 
when,  or  the  contingency  has  happened  upon  which,  the 
applicant  is  entitled  to  possession  by  the  terms  of  the 
judgment.    (Co.  Civ.  Proc.  §  1643). 

The  rules  for  entering  and  docketing  the  judgment  are 
the  same  as  in  other  actions.  (See  vol.  II.  p.  664;  also 
Chap,  XLIX,  Art.  Ill,  §  2,  subd.  6,  ante). 
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Sec.  7.  New  trial. 

Where  the  defendant,  by  his  answer,  claims  an  estate 
adverse  to  the  plaintiff,  entitling  him  to  the  immediate 
possession  of  the  property,  the  unsuccessful  party  is 
entitled  to  a  new  trial,  within  the  same  time  and  under 
the  same  circumstances,  as  where  judgment  is  rendered 
in  an  action  of  ejectment,  upon  the  trial  of  an  issue  of 
fact.     (Co.  Civ.  Proc.  §  1646). 

The  rules  with  regard  to  new  trial  in  actions  of  eject- 
ment are  found  in  volume  II.,  page  431;  and  chapter 
XLIX,  art.  Ill,  §  3,  subd.  7,  ante. 

Sec.  8.  E£fect  of  judgment. 

A  final  judgment  in  favor  of  either  party,  in  an  action 
brought  as  prescribed  in  this  article,  is  conclusive  against 
the  other  party,  as  to  the  title  established  in  the  action; 
and  also  against  every  person  claiming  from,  through, 
or  under  that  party,  by  title  accruing  after  the  filing  of 
the  judgment-roll,  or  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  article  ninth  of  title  I,  of 
chapter  fourteen  of  the  Code.     (Co.  Civ.  Proc.  §  1646). 

Sec.  9.  Action  against  claimant  of  dourer. 

A  person  claiming  as  owner,  an  estate  in  fee,  for  life, 
or  for  years,  in  real  property,  may  maintain  an  action 
against  a  woman,  who  claims  to  have  a  right  of  dower 
in  the  whole  or  a  part  of  the  property,  to  compel  the 
determination  of  her  claim ;  unless  she  is  under  one  of 
the  disabilities  specified  in  section  sixteen  hundred  and 
thirty-eight  of  the  Code.  But  such  an  action  cannot  be 
commenced,  until  the  expiration  of  four  months  after  the 
death  of  the  defendant's  husband.    (Co.  Civ.  Proc.  §  164T). 

The  disabilities  specified  in  that  section  are  infancy, 
idiocy,  or  lunacy  or  that  she  is  a  habitual  drunkard  or 
imprisoned  on  a  criminal  charge,  or  under  execution 
upon  conviction  of  a  criminal  offense.  No  notice  is 
required  in  these  proceedings  upon  the  widow  to  demand 
her  dower,  as  was  necessary  to  be  served  under  the 
revised  statutes.  The  proceedings  mentioned  in  this 
section  are  a  substitute  for  the  proceedings  of  the 
revised  statutes.     It  is  a  civil  action. 

In  an  action  brought  as  specified  in  section  sixteen 
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hundred  and  forty-seven,  if  the  complaint  admits  the  de- 
fendant's right  of  dower  in  the  property  described  therein, 
or  any  part  thereof,  it  must  demand  judgment  that  her 
dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she 
is  entitled  to  a  greater  right  of  dower,  or  another  estate 
or  interest  in  the  property,  than  is  so  admitted,  and  de- 
mand judgment  therefor,  as  if  she  was  the  plaintiff  in 
an  action  for  dower,  the  court  must  render  an  inter- 
locutory judgment,  directing  her  dower  to  be  admeas- 
ured, with  or  without  damages  for  its  detention,  as  in  an 
action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an 
interlocutory  judgment  in  an  action  for  dower.  (Co. 
Civ.  Proc.  §  1648). 

Where  the  plaintiff  insists,  in  his  complaint,  that  the 
defendant  has  not  a  right  of  dower  in  the  property,  he 
must  demand  judgment  that  she  be  forever  barred  from 
such  a  claim.  In  that  case,  or  where  the  plaintiff  admits 
a  right  of  dower  in  the  defendant,  and  the  defendant  in 
her  answer  demands  judgment  for  a  greater  right  of 
dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating 
to  an  action  to  compel  the  determination  of  an  adverse 
claim  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,  apply  to  all  proceedings  subsequent  to  the 
answer.     (Co.  Civ.  Proc.  §  1649). 

ARTICLE  II. 

ACTION  rOE  WASTE. 

SECTION. 

1.  What  is  waste? 

2.  Remedies  for  waste. 

3.  Who  may  be  plaintiffs. 

4.  Against  whom  the  action  lies. 

5.  Proceedings  in  the  action. 

6.  Judgment. 

7.  Action  by  joint  tenant  or  tenant  in  common. 

Sec.  1.  What  is  v^raste? 

Waste  is  the  abuse  or  destructive  use  of  property  by 
him  who  has  not  the  absolute  unqualified  title.     It  dif- 
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fers  from  trespass  ia  that  trespass  is  an  injury  or  use 
without  authority,  of  the  property  of  another,  by  one 
who  has  no  right  whatever.  {Duvall  v.  Waters,  1 
Bland.  Ch.  569).  Waste  has  also  been  defined  as  an 
improper  destruction  or  material  alteration  or  deteriora- 
tion of  the  freehold,  or  of  things  forming  an  essential 
part  of  it,  done  or  suffered  by  the  person  who  is  right- 
fully in  possession  as  tenant,  or  who  has  but  a  partial 
estate,  like  a  mortgagor.  {Hamilton  v.  Austin,  36  Hun, 
138).  Cutting  or  carrying  away  timber  by  a  tenant,  for 
sale,  is  waste.  But  the  cutting  of  timber  is  not  waste  in 
this  country  when  it  is  done  by  the  tenant  of  a  farm 
which  is  in  a  wild  uncultivated  state,  and  only  for  the 
purpose  of  preparing  land  for  cultivation.  {Kidd  v. 
Dennison,  6  Barb.  9).  The  rule  laid  down  in  the  case 
last  cited,  however,  does  not  apply  in  all  cases,  where 
farms  are  let  to  a  tenant.  Tearing  down  houses  or  build- 
ings upon  land,  or  alterations  of  partitions  in  a  building, 
or  the  removal  of  fixtures  in  a  building  by  a  lessee  is 
waste.  ( Wotton  v.  Wise,  47  Super.  515).  When  a  law 
defines  waste  to  be  whatever  does  a  lasting  damage  to 
the  freehold  or  inheritance,  it  does  not  mean  that  it  is 
to  be  left  to  the  jury  to  determine  according  to  the  notion 
of  witnesses,  whether  the  act  complained  of  causes  such 
damage.  Certain  acts  are  in  contemplation  of  lawyer  se 
injurious  to  the  freehold;  and  the  only  subject  of  inquiry 
for  the  jury  in  case  of  such  acts,  is  whether  they  have 
been  committed.     {McGregor  v.  Brown,  10  N.  Y.  114). 

Sec.  2.    Remedies  for  Traste. 

After  waste  had  been  actually  committed,  the  ancient 
corrective  remedy  in  a  court  of  common  law  was  by  a 
writ  of  waste  for  the  recovery  of  the  place  wasted,  and 
treble  damages  as  compensation  for  the  injury  done  to 
the  inheritance.  (Co.  Lit.  53  a).  There  were,  however, 
several  cases  to  which  a  writ  of  waste  did  not  extend,  as  to 
which,  the  party  was  left  without  any  remedy  at  common 
law.  The  action  of  waste  could  only  have  been  brought 
by  him  who  had  the  immediate  reversion  or  remainder, 
to  the  disinheritance  of  whom  the  waste  was  always 
alleged  to  have  been  committed.     {Dwoall  v.  Waters,  1 
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Bland.  Ch.  569).  In  addition  to  the  writ  of  waste,  the  in- 
jured party  had  an  action  on  the  case  in  the  nature  of 
waste,  by  which  he  recovered  damages  according  to  the 
nature  of  the  injury  sustained.  (3  Comm.  227).  The  de- 
fect of  the  common  law  was  remedied  by  statute  very 
early  in  the  history  of  this  state.  (R.  L.  of  1813,  527,  § 
33;  1  Eev.  Stat.  750,  §  8).  The  action  of  waste  was 
further  regulated,  and  the  manner  of  bringing  it  fixed  by 
the  revised  statutes.  (2  Rev.  Stat.  334).  All  those  pro- 
visions of  the  statutes  have  been  repealed;  and  the  sec- 
tions of  the  Code  of  Civil  Procedure  which  are  cited  in 
this  article  have  been  substituted  in  their  place;  and  the 
only  remedy  is  now  a  civil  action,  provided  and  regulated 
by  those  sections  of  the  Code. 

The  action  may  be  brought  in  the  supreme  court;  or 
in  a  superior  city  court,  where  the  land  is  situated 
within  the  city  over  which  its  jurisdiction  extends. 
(Vol.  I,  p.  43).  A  county  court  has  no  jurisdiction  of  the 
action.  It  is  a  local  action,  and  must  be  brought  in  the 
county  in  which  the  premises  are  situated.  (Vol.  II,  p. 
110).  It  is  triable  by  a  jury.  (Vol.  II,  p.  187).  The 
proceedings  in  it  are  the  usual  proceedings  in  a  civil  ac- 
tion. As  to  an  injunction  to  stay  waste  pending  the 
action,  see  volume  I,  p.  475;  see  also  chaj).  XLIX,  art. 
Ill,  §  3,  subd.  2,  supra. 

Sec.  3.    Who  may  be  plaintiffs. 

At  common  law,  as  we  have  seen,  the  action  could 
only  be  brought  by  him  who  had  the  immediate  reversion 
or  remainder.     (3  Com.  227). 

A  person,  seized  of  an  estate  in  remainder  or  rever- 
sion, may  maintain  an  action  founded  upon  an  injury 
done  to  the  inheritance,  notwithstanding  any  interven- 
ing estate  for  life  or  for  years.     (Co.    Civ.  Proc.  §  1665). 

This  section  is  the  same  as  the  provision  of  the  revised 
statutes  heretofore  cited.  (1  Rev.  Stat.  750,  §  8;  Bouton 
V.  Thomas,  46  Hun,  6).  One  who  has  a  vested  remainder 
may  maintain  the  action  against  a  tenant  for  life  ( Wil- 
liams V.  Peahody,  8  Hun,  271);  and  that  action  may  be 
brought  by  him  immediately  after  the  commission  of  the 
acts  of  waste.     {Robinson  v.  Kinne,  70  N.  Y.  147). 
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Where  the  action  is  brought  by  a  remainderman  in 
fee,  against  one  holding  under  a  tenant  for  life,  it  is  not 
necessary  for  the  owner  of  the  intervening  estate  to  unite 
as  a  plaintiff.     ( Van  Deusen  v.  Young,  29  N.  Y.  9). 

An  heir  or  devisee  may  maintain  an  action  for  waste, 
committed  in  the  time  of  his  ancestor  or  testator,  as  well 
as  in  his  own  time.  The  grantor  of  a  reversion  may 
maintaui  an  action  for  waste,  committed  before  he 
aliened  the  same.     (Co.  Civ.  Proc.  §  1652). 

The  rule  of  this  section  seems  also  to  have  been  the 
rule  at  common  law.  {Robinson  v.  Wheeler,  25  N. 
Y.  252). 

The  real  property  is  sold  by  virtue  of  an  execution,  the 
person,  to  whom  a  conveyance  is  executed  pursuant  to 
the  sale,  may  maintain  an  action  for  waste,  committed 
thereon  after  the  sale,  against  the  person,  who  was  then 
in  possession  of  the  property.     (Co.  Civ.  Proc,  §  1654), 

A  judgment  creditor  before  sale,  has  no  such  lien  upon 
the  property  as  would  authorize  him  to  maintain  an  ac- 
tion for  waste.  {Lanning  v.  Carpenter,  48  N.  Y,  408). 
One  who  redeems  the  land  sold  on  execution  may  main- 
tain an  action  for  waste  after  receiving  the  sheriff's  deed. 
{Thomas  v.  Crofut,  14  N.  Y.  474).  The  remedy  which 
the  law  provides  for  the  purchaser  before  a  conveyance 
will  be  found  in  volume  II,  page  856. 

Such  an  action  may  also  be  maintained  against  a 
guardian  by  his  ward,  either  before  or  after  the  termina- 
tion of  the  guardianship,  for  waste,  committed  upon  the 
real  property  of  the  ward,  during  the  guardianship, 
(Co.  Civ.  Proc.  §  1653). 

One  joint  tenant  or  tenant  in  common  may  also  main- 
tain this  action  against  his  co-tenant.  (Co.  Civ,  Proc,  § 
1656). 

Sec.  4.    Ag^ainst  whom  the  action  lies. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy, 
in  dower,  for  life,  or  for  years,  or  the  assignee  of  such  a 
tenant,  who,  during  his  estate  or  term,  commits  waste 
upon  the  real  property  held  by  him,  without  a  special 
and  lawful  written  license  so  to  do;  or  against  such  a 
20 
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tenant,  who  lets  or  grants  his  estate,  and,  still  retaining 
possession  thereof,  commits  waste  without  a  like  license. 
(Co.  Civ.  Proc.  §1651). 

At  common  law  the  action  did  not  lie  against  the 
assignee  of  a  tenant;  but  only  against  the  tenant  him- 
self. {Bates  V.  Schraeder,  13  John.  260).  The  rule  laid 
down  by  that  case  was  changed  by  the  statutes  whichare 
finally  consolidated  in  section  sixteen  hundred  and  fifty 
one  cited  above.  The  action  of  waste  will  not  lie  against 
a  stranger.  The  remedy  against  him  is  by  an  action  of 
trespass.  {Livingston  v.  Haywood,  11  John.  429).  It 
will  lie  by  an  infant  against  his  guardian,  either  before 
or  after  the  termination  of  his  trust.  (Co.  Civ.  Proc.  § 
1653).  Where  lands  had  been  devised  by  a  testator  to 
his  infant  son,  and  C.  was  appointed  sole  executor  of  his 
will  and  trustee  of  all  the  estate  for  the  son,  and  the 
trustee  entered  into  possession  of  the  real  estate  after  the 
death  of  the  testator,  and  committed  waste;  it  was  held 
that  the  action  for  waste  would  not  lie  against  the  trus 
tee  as  he  had  no  interest  or  estate  in  the  land  devised; 
and  that  the  remedy  in  that  case  was  by  an  action  in 
equity  to  restrain  him.  {Kincaid  v.  Scott,  12  John.  368). 
It  may  be  brought  by  one  joint  tenant  or  tenant  in  com- 
mon against  another.     (Co.  Civ.  Proc.  §  1656. 

Sec.  5 .  Proceedings  in  the  action. 

The  proceedings  in  this  action  are  precisely  the  sanoe 
as  those  in  any  other  action  where  judgment  can  only 
be  taken  by  application  to  the  court.  The  plaintiff  is 
entitled  to  recover  treble  damages  and  also,  where  the 
action  is  brought  by  the  person  next  entitled  to  the 
reversion,  and  the  injury  to  his  estate  is  equal  to  the 
value  of  the  tenants  estate,  or  it  appears  that  the  injury 
was  done  maliciously  the  plaintiff  is  entitled  to  recover 
possession  of  the  place  wasted.  (Co.  Civ.  Proc.  §  1655). 
Treble  damages  should  be  asked  for  in  the  complaint; 
but  it  is  not  necessary  that  the  complaint  should  contain 
any  further  reference  to  the  statute  under  which  they 
are  claimed.  {Robinson  v.  Kinne,  1  T.  &  C.  60).  If  the 
defendant  makes  default  the  damages  should  be  ascer- 
tained by  a  writ  of  inquiry.     (Vol.  II,  p.  600). 
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In  an  action  for  waste,  it  is  not  necessary,  either  upon 
the  execution  of  a  writ  of  inquiry,  or  upon  the  trial  of 
an  issue  of  fact,  that  the  jury,  the  judge,  or  the  referee, 
should  view  the  property.  Where  the  trial  is  by  a 
referee,  or  by  the  court  without  a  jury,  the  referee  or 
the  judge  may,  in  his  discretion,  view  the  property,  and 
direct  the  attorneys  for  the  parties  to  attend  accordingly. 
In  any  other  case,  the  court  may,  in  its  discretion,  by 
order,  direct  a  view  by  the  jury.     (Co.  Civ.  Proc.  §  1659). 

Although  there  is  default,  the  plaintiff  must  still  prove 
that  the  injury  to  his  estate  is  equal  to  the  value  of  the 
defendant's  estate  before  he  can  have  judgment  to  re- 
cover the  place  wasted,  in  addition  to  the  treble  dama- 
ges; an  allegation  to  that  effect  in  the  complaint  is  not 
admitted  by  the  default  of  the  defendant.  {Harden  v. 
Harden,  26  Barb.  409).  Where  the  action  is  brought  by 
the  remainderman  in  fee  against  one  in  possession  under 
the  tenant  for  life,  he  can  recover  only  such  damages  as 
are  done  to  the  inheritance.  ( Van  Deusen  v.  Young,  29 
N.  Y.  9).  The  fact  that  the  defendant  has  acted  in  good 
faith,  and  upon  the  impression  that  the  premises  wasted 
were  his  own,  is  no  defense  to  the  recovery  of  treble 
damages.  {Robinson  v.  Kinne,  70  N.  Y.  147).  The 
damages  are  not  necessarily  the  value  simply  of  the  wood 
and  timber  removed,  but  the  solid  and  permanent  injury 
to  the  inheritance.  In  estimating  that  there  is  to  be  con- 
sidered the  effect  which  the  cutting  off  of  the  wood  and 
timber  has  had  upon  the  place  upon  which  the  waste  is 
alleged  to  have  been  committed.  {Harder  v.  Harder, 
26  Barb.  409).  The  verdict  of  the  jury  in  all  cases 
should  be  for  single  damages;  and  as  to  the  manner  of 
applying  for  increased  damages,  see  vol.  II,  pp.  326,  609. 

Sec.  6.  Judgment. 

Judgment  is  to  be  entered  and  docketed  as  in  other 
actions. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other 
than  an  action  brought  as  prescribed  in  the  next  section, 
the  final  judgment  must  award  to  him  treble  damages. 
Where  the  action  is  brought  by  the  person  next  entitled 
to  the  reversion,  and  it  appears,  in  like  manner,  that  the 
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injury  to  the  estate  in  reversion  is  equal  to  the  value  of 
the  tenant's  estate  or  unexpired  term,  or  that  it  was 
done  maliciously,  the  final  judgment  roust  also  award  to 
the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and 
the  ]possession  of  the  place  wasted.  (Co.  Civ.  Proc.  § 
1655). 

If  the  action  is  by  a  tenant  in  common  or  joint  tenant 
against  his  co-tenant,  he  may  at  his  election,  either  have 
a  judgment  for  treble  damages  or  for  partition  of  the 
property.  (Co.  Civ.  Proc.  §  1656).  See,  also,  section 
seven,  infra. 

Sec.  7.  Action  by  joint  tenant  or  tenant  in  common. 

An  action  for  waste  may  also  be  maintained,  by  a  joint 
tenant  or  tenant  in  common,  against  his  co-tenant,  who 
commits  waste  upon  the  real  property  held  in  joint  ten- 
ancy or  in  common.  If  the  plaintiff  recovers  therein, 
he  is  entitled,  at  his  election,  either  to  a  final  judgment 
for  treble  damages,  as  specified  in  the  last  section,  or  to 
have  partition  of  the  property,  as  prescribed  in  sections 
sixteen  hundred  and  fifty-seven  and  sixteen  hundred 
and  fifty-eight.     (Co.  Civ.  Proc.  §  1656). 

The  election  spoken  of  in  this  section  need  not  be 
made  until  after  the  verdict  or  decision.  If  the  defend- 
ant makes  default,  it  would  seem  that  the  election  should 
be  notified  to  the  court  either  at  the  time  of  the  applica- 
tion for  the  writ  of  inquiry,  or  after  that  has  been  exe- 
cuted and  when  the  application  for  judgment  has  been 
made. 

Where  the  plaintiff  elects  to  have  partition,  as  pre- 
scribed in  the  last  section,  if  the  pleadings,  verdict,  re- 
port or  decision,  do  not  determine  the  rights  and  interests 
of  the  several  parties  in  the  property  so  held  in  joint 
tenantcy  or  in  common,  the  court  must  ascertain  them, 
by  a  reference  or  otherwise.  If  it  appears  that  there 
are  persons,  not  parties  to  the  action,  who  must  have 
been  made  parties  to  an  action  for  the  partition  of  the 
property,  they  must  be  brought  in  by  a  supplementary 
summons,  and,  if  necessary,  supplemental  pleadings 
must  be  made.  When  the  rights  and  interests  of  all  the 
parties  are  ascertained,  an  interlocutory  judgment  for 
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the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the 
same,  as  in  an  action  lor  the  partition  of  the  property, 
except  as  otherwise  prescribed  in  section  sixteen  hun- 
dred and  fifty-eight.    (Co.  Civ.  Proc.  §  1657). 

The  plaintiff  may  elect  to  take  final  judgment  for  the 
single  damages  awarded  to  him,  or  that,  in  making  the 
partition,  or  in  dividing  the  proceeds  of  a  sale,  so  much 
of  the  share  of  the  defendant  in  the  real  property,  or 
the  proceeds  thereof,  as  will  be  sufficient  to  compensate 
'the  plain tiflE  for  his  single  damages,  and  the  costs  of  the 
action,  other  than  the  expenses  of  making  the  partition 
or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  not 
laid  off  or  distributed  to  the  plaintiff  or  the  defendant, 
must  be  laid  off  or  paid  to  the  persons  entitled  thereto, 
according  to  their  respective  rights  and  interests.  (Co. 
Civ.  Proc.  §  1658). 

AETICLB  III. 

ACTION  FOR  A  NULSANCE.  ' 

8BCTI01S. 

1.  The  remedy  for  a  nuisance. 

3.  Against  whom  the  action  may  be  brought. 

3.  Proceedings  in  the  action. 

4.  Judgment. 

Sec.  1.    The  remedy  for  a  nuisance. 

A  nuisance  is  defined  by  Blackstone  as  anything  that, 
worketh  hurt,  inconvenience  or  damage."  (3  Comm. 
215).  As  applied  to  real  property  it  is  "anything  done 
to  the  hurt  or  annoyance  of  the  lands,  tenements  or  heri- 
ditaments  of  another."  (Id).  Nuisances  are  of  two 
two  kinds,  public  and  private.  At  common  law  the- 
only  remedy  by  the  people  for  a  public  nuisance  was  an 
indictment.  (3  Comm.  219).  It  has  been  held,  however, 
of  late  years  that  the  people  might  proceed  by  an  action 
to  procure  a  judgment  restraining  the  nuisance.  {People 
V.  Metro.  Tel.  Co.,  11  Abb.  N.  C.  304).  Wherever  it  ap- 
pears that  a  public  nuisance  works  a  special  injury  to 
any  private  person,  such  person  has  his  remedy  to  pro- 
ceed against  the  nuisance  in  the  same  way  as  though  it. 
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were  private.  (Co.  Lit.  54;  Lansing  v.  Smith,  4  Wend. 
9).  At  common  law,  for  a  private  nuisance  there  were 
two  remedies;  a  writ  of  nuisance,  and  an  action  on  the 
case.  The  judgment  upon  the  writ  of  nuisance  was  that 
the  nuisance  be  removed  and  that  the  plaintiff  recover 
his  damages  occasioned  thereby.  (2  Rev.  Stat.  333,  §  3). 
It  would  seem,  however,  that  the  proceeding  by  the  writ 
of  nuisance  was  not  favored,  and  that  the  more  custom- 
ary way  at  common  law  was  by  an  action  on  the  case. 
{Brown  v.  Woodworth,  5  Barb.  550).  In  such  an  action 
judgment  could  not  go  for  the  removal  of  the  nuisance, 
but  only  to  the  plaintiff  for  such  damages,  as  he  might 
suffer  by  reason  of  its  existence.  (3  Oomm.  220).  A 
party  who  was  injured  by  the  nuisance  might  also 
proceed  in  chancery,  and  obtain  a  judgment  restrain- 
ing it,  and  damages  which  he  had  suffered  because  of  it. 
{Van  Bergen  v.  Van  Bergen,  2  J.  C.  E.  272).  The  Code  of 
Civil  Procedure  has  substituted  a  civil  action  in  all  cases. 

An  action  for  a  nuisance  may  be  maintained  in  any 
case,  where  such  an  action  might  have  been  maintained 
under  the  laws  in  force,  immediately  before  the  Code  took 
effect.     (Co.  Civ.  Proc.  §  1660). 

This  article  does  not  affect  an  action,  wherein  the 
complaint  demands  judgment  for  a  sum  of  money  only. 
(Co.  Civ.  Proc.  §  1663). 

The  object  of  this  last  section  was  to  prevent  the  ap- 
plication of  section  sixteen  hundred  and  sixty-one  {Infra) 
to  an  action  to  recover  damages;  and  to  guard  against 
such  a  construction  of  section  sixteen  hundred  and  sixty 
as  would  disturb  the  existing  regulation  of  such  action. 
(Throop's  note  to  §  1663). 

The  action  for  a  nuisance  preserves  to  the  plaintiff  the 
right  to  all  the  damages  he  formerly  had  by  a  writ  of 
nuisance.  {Cogswell  v.  N.  Y.  R.  H.&H.  R.  B.  Co.  105, 
N.  Y.  319).  The  action  may  be  brought  either  for  dam- 
ages for  the  nuisance  or  in  equity  to  restrain  the  nuis- 
ance, and  for  damages  for  the  injury  caused  by  it.  The 
people  may  also  maintain  the  action  to  restrain  a  public 
nuisance.  {People  Y.Metro.  Tel.  Co.  31  Hun,  596).  Any 
person  who  suffers  a  special  inconvenience  from  the  nuis- 
ance whether  it  be  public  or  private,  may  maintain  an 
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action  to  abate  it  and  for  damages.  {Pierce  v.  Dart,  7 
Cow.  609  ;  Graham's  Pr.  41).  Thelesee  of  lands  adjoin- 
ing those  on  which  the  nuisance  exists  may  maintain  an 
action  to  abate  it.  {De  Laney  v.  Blizzard^  7  Hun,  7). 
Where  several  persons  owning  separate  tenements  are  all 
injuriously  affected  by  the  nuisance,  they  may  unite  in 
an  action  for  its  removal,  {Murry  v.  Hay,  1  Barb. 
Ch.  59). 

See.  2.    Against  'whom  the  action  may  be  brought. 

A  person  by  whom  the  nuisance  has  been  erected,  and 
a  person  to  whom  the  real  property  has  been  transferred, 
may  be  joined  as  defendants  in  such  an  action.  (Co.  Civ. 
Proc.  §  1661). 

The  plaintiff  is  not  required  by  this  section  to  join  the 
grantee  of  the  real  property,  but  each  defendant  may  be 
sued  separately  in  the  same  manner  as  other  wrong- 
doers. {Irvine  v.  Wood,  51  N.  Y.  224,  230).  It  is  not 
necessary  that  the  defendant  should  have  a  freehold  in- 
terest in  the  land,  if  it  is  alleged  in  the  complaint  that 
he  maintains  the  nuisance  with  the  consent  of  the  owner 
{Horton  v.  Brownsey,  10  N.  Y.  S.  Rep.  800);  unless  it  is 
sought  by  the  action  to  abate  the  nuisance,  in  which 
case  the  owner  of  the  fee  must  be  a  defendant.  {Hutch- 
ins  V.  Smith,  63  Barb.  251).  One  who  erects  a  nuisance 
on  his  lands,  and  then  conveys  the  land  with  warranty, 
with  the  nuisance  upon  it,  is  liable  for  it  ( Waggoner  v. 
Jermaine,  3  Den.  306);  but  to  charge  him  with  the  nuis- 
ance after  conveyance  of  the  land,  it  must  appear  that  he 
derives  some  benefit  from  its  continuance,  or  that  he 
sold  the  land  with  warranty  of  the  continued  use  of  the 
property  as  it  was  enjoyed  while  the  nuisance  existed. 
{Hanse  v.  Cowing,  1  Lans.  288).  One  who  has  taken  a 
conveyance  of  the  land  with  a  nuisance  upon  it,  and 
who  continues  the  nuisance  after  the  conveyance  has 
been  made  to  him,  is  liable  for  its  continuance;  but  only 
after  notice  of  its  existence  has  been  brought  home  to 
him.  It  is  not  necessary,  however,  that  the  plaintiff 
should  prove  a  request  to  him  to  remove  it  before  re- 
covery. {Gonhocton  Stone  Road  v.  B.  N.  Y.  &  E.  R. 
R.  Co.  61  N.  Y.  573). 
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Sec.  3.  Proceedings  in  the  action. 

There  are  no  special  statutory  regulations  with  regard 
to  the  pleadings.  Those  are  governed  by  the  general 
rules  with  reference  to  such  matters,  which  will  be  found 
in  their  proper  places  in  volume  one.  If  the  abatement 
of  the  nuisance  is  asked  for,  the  complaint  mtist  show 
that  the  defendants,  or  some  of  them,  are  owners  of  the 
premises  upon  which  it  is  situated.  {Ellsworth  v.  Put- 
nam, 16  Barb.  565).  The  action  is  a  local  one,  and  the 
place  of  trial  is  in  the  county  where  the  nuisance  is 
maintained.  Where  the  action  has  been  brought  against 
a  municipal  corporation  which  deposited  in  the  river  in 
one  county,  offal  and  sewage  which  flowed  down  and 
created  a  nuisance  upon  the  land  of  the  plaintiff  in  an- 
other county;  it  was  held  that  the  place  of  trial  was  in 
the  county  in  Avhich  the  foul  substances  were  deposited 
in  the  river,  and  not  where  the  nuisance  was  caused. 
{Home  V.  City  of  Bufalo,  49  Hun,  76). 

As  to  the  mode  of  trial,  see  volume  II,  p.  188,  where 
that  question  is  fully  discussed.  If  the  case  is  one  where 
trial  by  jury  is  a  matter  of  right,  upon  default  the  dam- 
ages must  be  assessed  by  a  writ  of  inquiry.  (Vol.  II,  p. 
600).  If  it  is  not  such,  the  court  upon  application  for 
judgment,  may  order  a  reference,  which  is  to  be  con- 
ducted in  the  same  way  as  incidental  references  in  other 
actions.  As  to  the  injunction  pending  the  action,  see 
volume  I,  p.  463. 

Sec.  4.  Judgment. 

A  final  judgment  in  favor  of  the  plaintiff  may  award 
him  damages,  or  direct  the  removal  of  the  nuisance,  or 
both.     (Co.  Civ.  Proc.  §  1662). 

This  is  the  same  judgment  as  was  forrnerly  authorized 
on  a  writ  of  nuisance. 

AETICLE  IV. 

ACTION  AGAINST  PERSONS  HOLDING  OVER. 

A  person  in  possession  of  real  property,  as  guardian  or 
trustee  for  an  infant,  or  having  an  estate  determinable 
upon  one  or  more  lives,  who  holds  over  and  continues  in. 
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possession,  after  the  determination  of  his  trust  or  par- 
ticular estate,  without  the  express  consent  of  the  person 
then  immediately  entitled,  is  a  trespasser.  An  action 
may  be  maintained  against  him,  or  his  executor  or  ad- 
ministrator, by  the  person  so  entitled,  or  his  executor  or 
administrator,  to  recover  the  full  value  of  the  profits, 
received  during  the  wrongful  occupation.  (Co.  Civ. 
Proc.  §  1664). 

This  section  changes  the  character  of  the  person  hold- 
ing over  from  that  of  a  tenant  at  sufferance  to  that  of  a 
trespasser,  and  therefore  no  notice  to  quit  would  be 
necessary  before  bringing  the  action  of  ejectment  against 
him.     {Ltivingston  v.  Tanner,  14  N.  Y.  64). 

AETICLE  V. 

ACTION    BY    JOINT    TENANT    TO     RECOVER     HIS    SHAKE     OP 
RENTS  AND  PROFITS. 

A  joint  tenant  or  a  tenant  in  common  of  real  property, 
or  his  executor  or  administrator,  may  maintain  an  action 
to  recover  his  just  proportion  against  his  co-tenant,  who 
has  received  more  than  his  own  just  proportion,  or 
against  his  executor  or  administrator.  (Co.  Civ.  Proc. 
§  1666). 

Ordinarily  the  right  to  recover  under  this  section  is 
limited  to  the  proportionate  share  of  the  net  amount 
actually  received ;  and  no  recovery  can  be  had  there- 
under for  what  a  co-tenant  who  is  himself  in  possession 
of  the  land,  takes  therefrom  and  applies  to  his  own  use. 
{Joslyn  V.  Joslyn,  9  Hun,  388).  Where  it  appeared, 
however,  that  the  defendant  refused  to  allow  the  plaintiff 
to  use  and  enjoy  his  interests  in  the  premises,  or  to  let 
him  into  possession  or  to  pay  him  any  sum  for  the  use 
and  occupation,  and  occupied  the  premises  in  such  man- 
ner that  the  plaintiff  could  have  no  beneficial  use  thereof, 
it  was  held  that  the  plaintiff  was  entitled  to  recover  his 
share  of  the  rental  value  of  the  premises,  although  it  did 
not  appear  that  the  defendant  had  actually  received  any 
rent  thereof.  A  judgment  that  he  should  account  to  the 
plaintiff  for  the  rents  and  profits  of  the  premises,  and 
21 
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pay  to  the  plaintiff  his  share  of  the  rental  value,  was 
affirmed.  {Muldowney  v.  Morris  &  Essex  B.  B.  Co., 
42  Hun,  444). 

AETICLE  VI. 

ACTION  FOR  TIMBER  CUT  BY  TRESPASSER. 

If  any  person  cuts  down  or  carries  off  any  wood, 
underwood,  tree,  or  timber,  or  girdles  or  otherwise  de- 
spoils a  tree  on.  the  land  of  another,  without  the  owner's 
leave ;  or  on  the  common,  or  other  land,  of  a  city,  vil- 
lage, or  town,  without  having  right  or  privilege  in 
those  lands,  or  license  from  the  proper  officer ;  an  action 
may  he  maintained  against  him,  by  the  owner,  or  the 
city,  village,  or  town,  as  the  case  may  be.  (Co.  Civ, 
Proc.  §  1667). 

The  object  of  the  legislature  was  to  protect  timber  land 
against  wilful  trespassers  ;  and  the  section  does  not 
embrace  the  case  of  a  tenant  against  whom  it  would  be 
necessary  to  bring  an  action  to  determine  whether  or  not 
the  defendant  had  the  right  to  cut  the  timber.  {Van 
Deusen  v.  Young,  29  N.  Y.  9,  34). 

In  an  action  brought  as  prescribed  in  section  sixteen 
hundred  and  sixty-seven,  the  plaintiff  may  state  in  his 
complaint  the  amount  of  his  damages,  and  demand  judg- 
ment for  treble  the  sum,  so  stated.  Thereupon,  if  the 
inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damages,  he  is  en- 
titled to  judgment  for  treble  the  sum  so  awarded,  except 
that  in  either  of  the  following  cases,  judgment  must  be 
rendered  for  single  damage  only  : 

1.  Where  the  verdict,  report,  or  decision  finds  affirm- 
atively that  the  injury,  for  which  the  action  was  brought, 
was  casual  and  involuntary  ;  or  that  the  defendant, 
when  he  committed  the  injury,  had  probable  cause  to  be- 
lieve that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict, 
report,  or  decision  finds  affirmatively,  that  the  injury,  for 
which  the  action  was  brought,  was  committed  by  taking 
timber,  for  the  purpose  of  making  or  repairing  a  public 
road,  or  a  public  bridge,  or  by  taking  any  wood,  under- 
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wood,  or  tree,  for  a  like  purpose,  by  authority  of  a  com- 
missioner or  overseer  of  the  highways.  (Co.  Civ.  Proc. 
§  1668). 

As  to  the  manner  of  applying  for  treble  damages  see 
volume  II,  pages  327,  609. 


AETICLE  VII. 

ACTION"  AGAINST  FORCIBLE  EJECTORS. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real 
property,  in  a  forcible  manner  ;  or  after  he  has  been  put 
out,  is  held  and  kept  out,  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  recover  treble 
damages,  in  an  action  therefor  against  the  wrongdoer. 
(Co.  Civ.  Proc.  §1669). 


CHAPTER  LIV. 

ACTION  TO    RECOVEK  A  CHATTEL. 


ARTICLE  I.— When  it  will  lie. 
ARTICLE  II. — Proceedings  in  the  action. 
ARTICLE  III.— Taking  the  property. 

ARTICLE  I. 

WHEN    IT  WILL  LIE. 
SECTION. 

1.  In  what  cases  it  may  be  brought. 

2.  For  what  property  it  may  be  brought. 

3.  Waiver  of  right  to  bring  replevin. 

Sec.  1 .  In  -what  cases  it  may  be  brought. 

It  is  said  that  the  original  action  of  replevin  was  de- 
vised by  Grlanville,  chief  justice  of  King  Henry  II.,  for 
the  purpose  of  affording  a  remedy  against  a  person  for 
chattels  wrongfully  taken.  Blackstone  says  that  this 
was  the  only  use  made  of  the  remedy;  but  this  position 
is  evidently  not  well  taken,  and  is  not  warranted  by  the 
books.  The  old  authorities  are  that  "  replevin  lies  for 
goods  taken  tortuously  or  by  a  trespasser;  and  that  the 
party  injured  may  have  trespass  or  replevin  at  his  elec- 
tion." The  action  was  usually  brought  to  try  the  legal- 
ity of  the  distress.  It  was  not  however  confined  to  this 
alone,  but  it  would  lie  for  any  wrongful  or  unlawful  tak- 
ing of  the  chattel.  {Ely  v.  Ehle,  3N.  Y.  506;  Stauffy. 
Maker,  2  Daly,  142).  Replevin  was  the  most  compli- 
cated of  all  the  common  law  actions,  and  it  is  said  by 
Judge  Daly  that  there  were  so  many  courses  of  proced- 
ure and  so  many  forms  and  distinctions  that  it  is  very 
difficult  at  the  present  day  even  with  all  the  aid  of  the 
early  reports  and  treatises,  to  ascertain  the  praccice  that 
prevailed,  with  entire  exactness.    (2  Daly,  145,  note). 

The  common  law  practice  was  very  largely  changed 
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from  time  to  time  in  England  by  statute;  but  it  ia  not 
necessary  here  to  inquire  with  regard  to  those  changes. 
In  this  State  by  the  revised  statutes  the  whole  action 
was  so  thoroughly  revised  and  remodeled^s_to  become 
in  fact  a  new  action,  which  was  allowed  to  brought  for 
wrongfully  distraining,  taking  or  detention  of  goods  or 
chattels,  or  by  executors  or  other  persons  suing  in  the 
right  of  another,  where  they  were  authorized  to  main- 
tain trespass  for  the  wrongful  taking  of  personal  prop- 
erty. The  course  of  procedure  in  the  action  throughout 
was  provided  for  by  the  statute,  and  the  action  of  de- 
tinue was  abolished.  {8tavff  v.  MaJier,  2  Daly,  142, 
149). 

The  history  of  the  action  is  very  largely  discussed  in 
the  case  of  Manning  v.  Keenan.  (T3  N.  Y.  45).  Under 
the  Code  of  Procedure,  that  portion  of  the  procedure  in 
the  action  with  regard  to  taking  of  the  property  by  the 
sheriff  for  the  plaintiff,  and  the  subsequent  proceeding 
with  regard  to  the  care  and  custody  of  the  property  was 
no  part  of  the  action;  but  was  strictly  a  provisional 
remedy.  The  provisions  of  the  Code  were  not  very  full 
as  to  the  practice  in  the  action  of  replevin;  and  they  did 
not  constitute  a  complete  system  without  resorting  to 
the  former  law.  Whatever  was  omitted  by  the  Code  of 
Procedure  with  regard  to  the  conduct  and  determination 
of  the  action  was  to  be  found  in  the  revised  statutes, 
which,  as  to  those  matters,  it  was  necessary  to  follow. 

The  provisions  of  the  revised  statutes  with  reference  to 
the  action  of  replevin,  and  those  of  the  Code  of  Proced- 
ure with  regard  tq  the  claim  and  delivery  of  personal 
property  were  based  upon  entirely  different  and  in  some 
cases  contradictory  theories.  Under  the  revised  statutes 
the  plaintiff  was  put  in  possession  of  the  property  in  con- 
troversy by  means  of  the  very  process  by  which  the  ac- 
tion was  commenced;  but  under  the  Code  of  Procedure, 
the  action  was  commenced  by  the  service  of  an  ordinary 
summons;  and  it  was  entirely  immaterial  to  the  right  of 
recovery  whether  a  process  replevying  the  property  had  or 
had  not  been  issued. 

The  Code  of  Civil  Procedure,  however,  has  entirely 
abolished  the  provisions  of  both  the  revised  statutes 
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and  of  the  Code  of  Procedure  on  this  subject;  and  an 
action  to  recover  a  chattel  as  now  regulated  is  substan- 
tially a  substitute  for  the  action  of  replevin  as  it  had  ex- 
isted under  the  former  statutes.  (Griffin  v.  Long  Island 
E.  R.  Co.  101  N.  Y.  348,  352).  Tt  is  not  necessary  to  the 
maintenance  of  the  action  that  the  defendant  should  be 
in  possession  of  the  property  at  the  time  of  its  commence- 
ment. {BrockwayY.  Burnap,  16  Barb.  309;  Nichols  v. 
Michael,  23  N.  Y.  264,  268).  The  case  of  Roberts  v. 
Randel  (3  Sand.  S.  C.  Y07),  which  holds  otherwise,  is 
overruled. 

The  revised  statutes  provide  that  whenever  any  goods 
or  chattels  should  have  been  wrongfully  distrained  or 
otherwise  wrongfully  taken  or  should  be  wrongfully  de- 
tained, an  action  of  replevin  might  be  brought  for  the 
recovery  thereof,  and  for  the  recovery  of  damages  sus- 
tained by  reason  of  such  unjust  caption  or  detention. 
(2  Rev.  Stat.  522,  §  1).  By  the  revised  statutes,  replevin 
extended  as  a  general  rule  to  those  cases  in  which,  at 
common  law,  either  repleving,  detinue,  trespass,  or 
trover  was  a  remedy.  {Brockway  v.  Burnap,  16  Barb. 
309).  The  provisions  of  the  revised  statutes  in  that  re- 
gard have  now  been  repealed,  and  the  statutes  nowhere 
prescribe  the  precise  cases  in  which  the  action  of  replevin 
may  be  brought.  It  is  believed  however,  that  the  sec- 
tion of  the  revised  statutes  quoted  above,  still  states  the 
general  rule.  Certain  cases  were  prescribed  by  the  revised 
statutes  in  which  the  action  could  not  be  maintained; 
those  are  now  contained  in  section  sixteen  hundred  and 
ninety  of  the  Code  of  Civil  Procedure,  which  is  as 
follows: 

An  action  to  recover  a  chattel  cannot  be  maintained, 
in  either  of  the  following  cases: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant, 
against  the  plaintifp^  for  the  collection  of  a  tax,  assess- 
ment, or  fine,  issued  in  pursuance  of  a  statute  of  the 
state  or  of  the  United  States  unless  the  taking  was,  or 
the  detention  is,  unlawful,  as  specified  in  section  sixteen 
hundred  and  ninety-five  of  the  Code. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of    attachment,    against  the  property  of    the 
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plaintiff;  unless  it  was  legally  exempt  from  such  seizure, 
or  is  unlawfully  detained,  as  specified  in  section  sixteen 
hundred  and  ninety-five  of  the  Code. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  a  person 
other  than  the  plaintiff,  and  at  the  time  of  the  seizure, 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  pos- 
session.    (Co   Civ.  Proc.  §  1690). 

The  plaintiff,  to  entitle  him  to  maintain  the  action, 
must  have  a  present  right  of  possession  in  the  chattel. 
( Wood  V.  Orser,  25  N.  Y.  348).  One  who  has  an  equita- 
ble interest  in  property  which  has  been  taken  from  his 
possession  by  a  wrong-doer  can  maintain  an  action  of 
repelvin  for  the  property,  although  he  is  not  the  absolute 
owner.  (Frosi  v.  Ifott,  34  N.  Y.  253).  The  owner  of 
fixtures  which  have  been  severed  from  the  land  ma:y  have 
replevin  for  them,  if  he  was  in  the  actual  or  constructive 
possession  of  the  premises  at  the  time  when  the  property 
was  severed.  (Johnson  v.  Elioood,  53  N.  Y.  431).  A 
mortgagee  of  personal  property  who  is  entitled  to  its 
possession  may  maintain  the  action  of  rejDlevin  against 
the  sheriff  who  has  taken  the  property  by  execution 
against  the  mortgagor,  after  default  in  the  conditions  of 
the  mortgage.  {Willis  v.  O'Brien^  35  Super.  536). 
Where  the  sale  of  personal  property  has  been  procured 
by  fraud,  no  title  passes  to  the  vendee,  and  the  vendor 
may  maintain  replevin  against  him  {NicJiols  v.  Michael, 
18  N.  Y.  295;  S.  C.  23  IST.  Y.  264);  unless  the  property 
has  been  sold  to  a  purchaser  for  value,  without  notice. 
{Mather  v.  Freelove,  3  N.  Y.  S.  Rep.  424).  One  who  has 
sold  property  upon  condition,  and  who,  by  the  terms  of 
the  sale,  has  the  right  and  power  to  declare  the  purchase 
price  due  and  take  possession  of  the  property  at  any 
time  he  may  deem  the  debt  insecure,  has  the  right  of 
possession  at  the  time  of  seizure  under  an  execution 
against  the  vendee;  and  he  is  not  precluded  by  section 
sixteen  hundred  and  ninety  of  the  Code  of  Civil  Pro- 
cedure from  replevying  the  property  from  the  purchaser 
upon  execution.  {Payne  v.  Batterson,  22  Wkly.  Dig. 
109).  One  who  has  a  lien  for  salvage,  has  a  special 
property  in  the  chattel,  and  may  maintain  replevin  for 
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it.  {Balcer  v.  Hoag,  7  N.  Y.  555).  A  bank  which  has 
received  a  draft  for  collection,  with  collateral  to  secure 
its  payment,  has  a  special  property  in  the  collaterals, 
which  enables  it  to  maintain  replevin  for  them.  {Corn 
Excliavge  Banlc  v.  Blye,  2  'N.  Y.  S.  Rep.  112).  A  wife 
who  lives  apart  from  her  husband  may  maintain  replevin 
against  him  for  her  separate  property,  which  he  detains 
from  her.     {Hoioland  v.  Howland^  20  Hun,  472). 

One  whose  property  has  been  taken  by  virtue  of  pro- 
cess against  a  third  party,  may  maintain  replevin  for  it, 
whether  it  was  taken  by  the  sheriff  {Alvord  v.  Haynes, 
13  Hun,  26),  or  by  a  collector  of  taxes  {L.  S.  &  M.  R.  B. 
Co.  V.  Roach,  80  N.  Y.  339),  or  if  the  judgment  on  which 
the  process  was  issued  was  void  for  lack  of  jurisdiction 
of  the  court  {Mills  v.  Martin,  19  John.  7);  but  such  a 
person  cannot  maintain  an  action  against  the  receiptor 
who  has  taken  the  property  from  the  officer  for  safe 
keeping  with  the  consent  of  the  owner,  although  the  tak- 
ing by  the  officer  was  wrongful.  {CJiapman  v.  Andrews,  3 
Wend.  240).  Where  one  has  wrongfully  taken  i:)ersonal 
property  of  another  who  afterwards  died,  the  personal 
rex)resentatives  of  the  deceased  person  may  maintain 
replevin  for  the  property,  if  it  still  continues  in  the  hands 
of  the  wrongdoer.  {Potter  v.  Van  Vranken,  36  N.  Y. 
619).  An  officer  who  has  taken  goods  into  his  possession 
by  virtue  of  process  may  maintain  replevin  against  a 
a  third  party  who  takes  the  property  away  without 
right  or  authority.  {Barker  v.  Miller,  6  John.  195; 
Barker  v.  Binninger,  14  N.  Y.  270). 

An  action  to  recover  a  chattel,  the  title  to  which  has 
been  transferred  to  the  plaintiff,  since  the  wrongful  tak- 
ing, or  during  the  wrongful  detention  thereof,  with  or 
without  the  damages  sustained  by  the  taking,  withhold- 
ing, or  detention,  maybe  maintained  in  any  case,  where, 
except  for  the  transfer,  such  an  action  might  be  main- 
tained, by  the  person  from  or  through  whom  the 
plaintiff  derives  title;  but  not  otherwise.  (Co.  Civ.  Proc. 
§   1692). 

One  tenant  in  common  of  a  chattel  cannot  maintain 
replevin  against  another  who  has  taken  the  chattel  into 
his    possession.     {Hudson  v.    Swan,    83    N.    Y.    652). 
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Where,  however,  the  personal  property  is  divisible  in  its 
nature,  and  the  tenants  in  common  have  agreed  upon  a 
■division  of  it,  and  settled  the  portion  belonging  to  each 
one,  one  of  those  wrhose  portion  is  thus  allotted  can 
bring  replevin  against  his  co-tenant  who  refuses  upon  de- 
mand to  deliver  it  to  him.  {Lobdell  v.  Stowell,  51  N.  Y. 
70).  A  receiver  in  supplementary  proceeding  cannot 
maintain  an  action  to  recover  personal  property  which 
wsis,  mortgaged  by  the  judgment  debtor  before  the  ap- 
pointment of  the  receiver,  M^here  the  mortgagee  has 
taken  the.  property  into  his  possession.  (JPettibone  v. 
DraJceford,  21  Wkly.  Dig.  96).  Before  an  action  can  be 
maintained  against  any  person,  it  must  appear  that  he 
has  or  has  had  the  property  wrongfully  in  his  possession. 
(  Wheeler  v.  Allen,  51  JST.  Y.  37). 

Where  the  defendant  has  the  legal  title  as  trustee  of 
the  plaintiff,  an  action  for  replevin  will  not  lie  against 
him  (id);  neither  will  it  lie  in  any  case  against  an  agent 
if  he  could  not  be  held  liable  for  the  conversion  of  the 
property,  on  demand;  as  where  the  agent  had  disposed 
of  the  property  of  his  princii)al  in  accordance  with  an 
agreement  between  them.  {Nafl  S.  S.  Co.  v.  Sheehan, 
13  N.  Y.  S.  Eep.  429).  If  the  goods  of  one  are  taken  by 
an  unauthorized  levy,  replevlin  will  lie  not  only  against 
the  officer  but  also  against  the  plaintiff  in  the  execution, 
if  he  directed  the  levy  to  be  made.  {Knapp  v.  Smith,  2T 
JST.  Y.  277;  Allen  v.  Crary,  10  Wend.  349).  If  the  de- 
fendant came  lawfully  into  possession  of  the  goods, 
replevin  will  not  lie  against  him  for  them,  until  after  a 
demand  on  liim  and  a  refusal  {Goodwin  v.  Wertlieimer, 
99  N.  Y.  149);  as  where  the  goods  have  been  wrongfully 
obtained  from  the  plaintiff  and  by  the  wrong-doer  trans- 
ferred to  a  third  person  who  takes  them  without  notice 
of  the  fraud  (id);  but  if  the  defendant  is  not  a  hona  fide 
purchaser  of  the  goods  from  the  original  vendee  no  de- 
mand is  necessary  before  the  commencement  of  the 
action,  The  tortuous  acquisition  of  the  property  by  the 
first  vendee  affects  the  subsequent  purchaser  as  well 
as  the  original  taker,  and  he  is  really  a  trespasser. 
{Salomon  v.  Van  Praag,  6  Hun,  529).  Where  a  demand 
22 


170  PRACTICE. 

is  necessary,  it  is  not  sufficient  to  make  a  demand  upon 
a  servant;  and  his  refusal  will  not  authorize  the  action 
of  replevin  against  the  master,  unless  he  acts  under  the 
direction  of  the  master  in  refusing  to  deliver  the  goods. 
{Goodwin  v.  Wertheimer,  supra).  The  court  say  in  that 
case  that  it  can  make  no  difference  in  respect  to  the 
sufficiency  of  the  demand  against  the  master  that  the 
servant  knew  that  the  person  making  the  demand  was 
entitled  to  the  property,  or  that  the  master's  title  was 
voidable.  An  agent  or  servant  having  the  custody,  merely, 
of  goods  cannot  bind  the  principal  by  acceding  to  the 
demand  of  a  third  person,  nor  on  the  other  hand  by 
refusing  to  deliver  the  property. 

The  court  further  say,  however,  that  it  may  be  that  in 
a  case  where  the  party  conceals  himself,  or  goes  beyond 
the  jurisdiction,  so  as  to  render  a  personal  demand  im- 
practicable, he  would  be  deemed  thereby  to  have  con- 
ferred upon  the  custodian  of  the  property  an  authority 
to  answer  a  demand  made  by  the  true  owner  ;  but 
whether  or  not  that  were  the  law,  the  court  did  not  de- 
cide. Where  one  has  taken  possession  of  the  prop- 
erty wrongfully,  no  demand  is  necessary  before  the  action 
will  lie.  {Pierce  v.  Van  DyJce,  6  Hill,  613).  If  the  de- 
mand is  refused,  and  the  defendant  refuses  to  restore 
the  property,  but  afterwards,  and  before  the  action,  offers 
to  restore  it,  replevin  will  not  lie  for  it.  {Savage  v.  Per- 
Jcins,  11  How.  Pr.  17). 

Sec.  2.  For  vrhat  it  may  be  brought. 

The  object  of  the  action  of  replevin  is  the  recovery  of 
specific  personal  property,  and  not  especially  of  damages 
for  its  taking.  Damages  for  the  detention  of  the  prop- 
erty are  only  incidental  to  the  suit  and  not  an  essential 
part  of  it.  The  plaintiff  must  therefore  be  able  to 
identify  the  specific  property  which  is  the  subject 
of  the  action,  so  that  delivery  can  be  made  of 
it ;  and  the  action  will  lie  for  any  specific  property 
which  can  be  thus  identified.  {Graves  v.  Dudley, 
20  N".  Y.  76).  Where  the  object  of  the  action  is  to 
recover  money,  it  will  lie  if  the  money  is  specifically  de- 
scribed, and  the  plaintiff  shows  himself  entitled   to  the 
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possession  of  tlie  specific  money  as  described.  {8ager  v. 
Blain,  44  IN".  Y.  445).  The  action  may  be  maintained 
for  a  chose  in  action,  as  an  insurance  policy  (Jjuckey  v. 
Oannon,  6  Abb.  Pr.  N.  S.  209);  or  a  promissory  note. 
{Decker  v.  Matihews,  12  N.  Y.  313).  The  maker  of  a 
promissory  note  may  maintain  replevin  for  it,  against  a 
person  who  before  it  has  any  legal  inception  has  wrong- 
fully negotiated  it  to  a  bona  fide  holder  for  value. 
{Beckers.  Matthews,  12  N.  Y.  313).  The  action  for  re- 
plevin will  lie  for  bonds  or  certificates  of  stock  {Corn  Ex- 
change Bank  v.  Blye,  2  N.  Y.  S.  Rep.  112);  and  for  a  land 
contract  which  has  been  fully  paid.  {Hazewell  v.  Cour- 
sen,  36  Super.  459).  It  will  not  lie  by  the  drawer  of  a 
check  against  the  drawee  who  has  fraudulently  received  it 
after  the  check  has  been  paid  and  delivered  back  to  the 
drawer.  {BarnettY.  Belling,  70 N.  Y.  492).  It  has  been  said 
that  replevin  will  not  lie  for  property  in  the  custody  of  the 
law.  {Hall  V.  Z^^^Ze,-2  Wend.  475) ;  but  this  rule  has  its. 
exceptions  which  are  mentioned  in  section  one  {supra). 
Where  the  property  of  one  not  a  party  to  the  action 
has  been  taken  by  the  sheriff  from  the  possession  of  the 
owner,  he  may  bring  replevin  for  it,  as  we  have  seen;  but 
where  the  property  of  a  third  person  is  in  the  possession 
of  the  defendant  or  his  agent,  and  is  taken  by  the  sher- 
iff from  such  possession  by  virtue  of  the  affidavit  and 
requisition,  the  action  of  replevin  will  not  lie.  {Edger- 
ton  V.  Moss,  6  Abb.  Pr.  189).  In  that  case  the  remedy 
of  the  owner  is  found  in  section  seventeen  hundred  and 
nine  and  section  seventeen  hundred  and  ten  of  the  Code 
of  Civil  Procedure,  which  are  referred  to  in  article  III, 
section  eleven  {infra).  Where  the  property  is  held  by 
the  clerk  of  the  police  board  of  the  city  of  New  York, 
he  holds  it  merely  as  the  agent  of  the  criminal  court,  and 
subject  to  its  orders;  and  it  cannot  be  taken  away,  nor 
can  replevin  be  brought  for  it  until  that  custody  is  ended 
by  the  conviction  or  acquittal  or  by  an  order  of  the  mag- 
istrate permitting  its  surrender  to  the  owner.  But  after 
the  conviction  or  acquittal  the  property  clerk  has  no 
claim  to  it  as  against  the  rightful  owner,  and  replevin 
will  lie.  {Simpson  v.  St.  John,  93  JS".  Y.  363;  Lynch  v. 
St.  John,  8  Daly,  142).     So  long  as  articles  are  fixed  to 
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the  free-hold,  replevin  will  not  lie  for  them.  {Crasnon  v. 
Stout,  11  S6h.n.  116.)  But  although  they  were  a  part  of 
the  realty  yet  after  they  have  been  severed  by  a  wrong- 
doer, an  acdon  of  replevin  may  be  brought  for  them  by 
the  owner  of  the  real  estate.  {Johnson  v.  Ellwood,  53 
N.  Y.  431).  It  was  held  in  De  Mott  v.  Hagerman  (8 
■Cow.  220),  that  where  one  had  entered  and  ousted  the 
owner  of  land,  and  cut  off  and  removed  the  crojis,  that 
replevin  would  not  lie  by  the  owner  for  the  crops  so  re- 
moved; and  that  the  only  way  was  by  an  action  for  tresr 
pass  after  he  had  regained  the  possession  of  the  prop- 
erty. Rut  it  was  held  in  a  later  case  where  one  has  title 
to  lands  on  which  growing  timber  stands,  he  might,  al- 
though he  was  not  in  posssession  of  the  lands,  maintain 
an  action  of  replevin  against  the  person  who  was  in  pos- 
session under  a  void  deed  and  who  cut  and  carried  away 
the  timber  and  bark.  {Youmans  v  Francisco,  15  Wkly. 
Dig.  312). 

Where  a  chattel  is  replevied,  in  an  action  to  recover 
the  same,  and  a  final  judgment  awarding  the  possession 
thereof  to  the  defendant  is  rendered,  a  subsequent  action 
to  recover  the  same  chattel  cannot  be  maintained  by  the 
plaintiff,  for  the  same  cause  of  action.  But  the  judg- 
ment does  not  affect  his  right  to  maintain  an  action  to 
recover  damages,  for  taking  or  detaining  the  same  or 
any  other  chattel,  unless  it  was  rendered  against  him 
upon  the  merits.  (Co.  Civ.  Proc.  §  1691). 

Sec.  3.    Waiver  of  right  to  bring  replevin. 

The  general  rule  is  that  where  a  party  has  his  choice 
of  two  inconsistent  remedies,  any  decisive  act  on  his 
part  with  knowledge  of  his  right's  and  of  the  facts  by 
which  he  chooses  one  of  them,  determinesh  is  rights  and 
he  cannot  resort  to  the  other.  {Fowler  v.  Bowery  Sav. 
Bank,  113  N.  Y.  450).  This  rule  especially  applies  to  an 
action  of  replevin.  In  almost  every  case,  the  person  en- 
titled to  the  property  may  bring  either  replevin  or  trover 
at  his  option;  and  usually  if  he  selects  one  he  cannot 
afterwards  resort  to  the  other.  {Seymour  v.  Van  Curen, 
18  How.  Pr.  94).  So  the  usual  rule  is  that  where  goods 
have  been  procured  from  the  owner  by  the  fraud  of  the 
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defendant,  if  the  owner  brings  an  action  of  replevin  for 
them  he  cannot  afterwards  sue  for  their  value;  and  vice 
versa  {Wile  v.  Brownstein,  35  Hun,  68).  This  rule, 
however,  is  not  without  exception.  It  only  applies- 
where  the  plaintiff  has  secured  some  benefit  from  his 
first  action.  {E.  C.  Foundry  Co.  v.  Hersee,  33  Hun, 
169).  It  will  not  be  applied  where  the  first  action  has 
been  discontinued  before  the  plaintiil  obtained  any  bene- 
fit or  the  defendant  sustained  any  injury  from  its  prosecu- 
tion {E.  C.  Foundry  Co.  v.  Hersee,  supra;  S.  C.  103  N. 
Y.  25);  although  the  plaintiff  may  have  obtained  a  pro- 
visional remedy  in  the  first  suit.  {Johnson  v.  Frew,  33 
Hun,  193).  The  commencement  of  an  action  for  the 
price  of  goods  which  have  been  fraudulently  obtained 
from  the  plaintiff  will  not  constitute  such  an  election  of 
remedies  as  to  preclude  him  from  a  subsequent  action  of 
replevin  for  the  goods  sold,  after  the  first  action  has  been 
discontinued,  if  it  appears  that  at  the  time  the  first  ac- 
tion was  brought  the  plaintiff  had  no  knowledge  that  the 
representations  upon  the  faith  of  which  the  sale  was- 
made  were  fraudulent  and  untrue.  {Bach  v.  Tuch,  4T 
Hun,  536;  Hays  v.  Midas,  104  N.  Y.  602). 

Where  an  order  of  arrest  is  granted,  as  prescribed  in 
title  first  of  chapter  seventh  of  the  Code,  the  plaintiff's 
right  to  a  replevin  is  subject  to  the  following  regulations  : 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  had  not  been  arrested,  a  subse- 
quent replevin  of  a  chattel,  with  respect  to  which  the> 
order  was  granted,  supersedes  the  order.    (Co.  Civ.  Proc. 

§  in4). 

AETICLE  II. 
Proceedings  in  the  Action. 

SECTION. 

1.  When  and  how  commenced. 

2.  Pleadings  and  proceedings. 

3.  Verdict. 

4.  Judgment. 
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Sec.  1.  When  and  how  commenced. 

The  action  of  replevin  is  commenced  like  any  other 
action,  by  the  service  of  a  summons.  (Vol.  I,  chap.  V). 
The  only  difference  between  this  and  other  actions  is  in 
the  relief  demanded,  and  in  the  right  which  is  given  to 
the  plaintiff  during  the  pendency  of  the  action  to  take 
the  propertjf  into  his  possession.  (See  article  III,  infra). 
The  taking  of  the  property,  however,  is  not  essential  to 
the  maintenance  of  the  action.  It  is  more  in  the  nature 
of  a  provisional  remedy ;  and  under  the  Code  of  Pro- 
cedure it  was  regarded  and  treated  exclusively  as  such. 

The  plaintiff  may  proceed  in  the  action,  and  recover 
therein  the  chattel,  or  its  value,  although  he  has  not  re- 
quired the  sheriff  to  replevy  it,  or  the  sheriff  has  not 
been  able  to  replevy  it.     (Co.  Civ.  Proc.  §  1718). 

Where  a  chattel  is  replevied  before  the  service  of  the 
summons,  as  prescribed  in  this  article,  the  seizure 
thereof  by  the  sheriff  is  regarded  as  equivalent  to  the 
granting  of  the  provisional  remedy,  for  the  purpose  of 
giving  jurisdiction  to  the  court,  and  enabling  it  to  control 
the  subsequent  proceedings  in  the  action;  and  is  equiva- 
lent to  the  commencement  of  the  action,  for  the  purpose 
of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto.  (Co. 
Civ.  Proc.  §  1693). 

The  seizure  of  the  property  by  the  sheriff  gives  the 
court  jurisdiction  to  grant  an  order  of  arrest;  and  this 
may  be  done  before  the  service  of  the  summons  on  the 
defendant.  {Acker  v.  Hautemann,  27  Hun,  48).  At 
common  law  the  action  of  replevin  was  a  local  action 
(  Williams  v  Welch,  5  Wend.  290);  since  that  time,  how- 
ever, it  is  a  personal  action,  and  is  governed  by  the  same 
rules  as  other  actions  (vol.  II,  p.  113,  et  seq);  except  that 
by  subdivision  three  of  section  nine  hundred  and  eighty- 
three  of  the  Code,  where  the  action  is  brought  to  re- 
cover a  chattel  which  has  been  distrained,  it  must  be 
tried  in  the  county  where  the  cause  of  action  arose. 
(Vol.  II,  p.  114).  A  provisional  remedy  may  be  granted 
in  the  action  for  a  proper  cause.  The  limitation  of  the 
right  to  the  order  of  arrest  is  prescribed  in  section  seven- 
teen hundred  and  fourteen  of  the  Code,  which  is  found 


ACTION  TO  RECOVER  A  CHATTEL.  175 

in  article  I,  section  3,  supra.  If  an  action  is  brought 
for  several  chattels,  an  order  of  arrest  will  not  be  vacated 
because  the  plaintiff  has  no  cause  of  action  as  to  some  of 
the  articles  of  the  property.  {Barnett  v.  Belling,  70  N, 
Y.  492).  With  regard  to  granting  an  order  of  arrest 
in  such  action,  see  vol.  I,  p.  399,  et  seq. 

Sec.  2.  Pleadings  and  proceedings. ' 

The  rules  with  respect  to  these  matters  are  the  same 
in  this  action  as  in  any  other  action,  except  so  far  as 
they  may  be  limited  by  those  sections  of  the  Code  which 
are  quoted  below. 

Nothing  in  title  second  of  chapter  fourteen  of  the 
Code  is  to  be  so  construed  as  to  prevent  the  plaintiff 
from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  four  hundred 
and  eighty-four  of  the  Code.     (Co.  Civ.  Proc.  §  1689). 

The  complaint,  in  this  action,  is  not  required  to  be  in 
any  specific  form.  The  only  requirement  in  reference  to 
it  is  the  general  one  that  it  shall  contain  a  plain  and  con- 
cise statement  of  the  cause  of  action.  ( Western  R.  R. 
Co.  V.  Bayne,  75  N.  Y.  1).  It  must  show  that  the  plaint- 
iff has  a  right  to  the  immediate  possession  of  the  prop- 
erty.    {Scofield  V.   Whitelegge,  49  N.  Y.  259). 

An  allegation,  in  a  pleading  interposed  by  either  party, 
to  the  effect  that  the  party  pleading,  or  a  third  person, 
was,  at  the  time  when  the  action  was  commenced,  or  the 
chattel  was  replevied,  as  the  case  may  be,  the  owner  of 
the  chattel,  or  that  it  was  then  his  property,  is  a  suffi- 
cient statement  of  title,  unless  the  right  of  action  or 
defense  rests  upon  a  right  of  possession,  by  virtue  of  a 
special  property;  in  whioh  case,  the  pleading  must  set 
forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  party  pleading,  or  the  third  person,  was  entitled  to 
the  possession  of  the  chattel.     (Co.  Civ.  Proc.  §  1720). 

Where  the  complaint  contains  a  sufficient  statement  of 
the  plaintiff's  title,  a  general  allegation,  that  the  defend- 
ant wrongfully  took  the  chattel,  is  sufficient,  without 
setting  forth  the  facts,  showing  that  the  taking  was 
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wrongful.  Where  the  taking  of  the  chattel  is  not  com- 
plained of,  but  the  action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set  forth  the  facts,  show- 
ing that  the  detention  was  wrongful.  (Co.  Civ.  Proc.  § 
1721). 

If  the  action  is  based  on  the  wrongful  detention,  a  de- 
mand and  refusal  must  be  alleged  in  the  complaint. 
{Scofield  V.  Whitelegge,  supra).  It  is  necessary  that  the 
value  of  the  jjroperty  should  be  found  by  the  jury,  and, 
therefore,  it  should  be  alleged  in  the  complaint. 

Where  the  plaintiff  recovers  a  chattel  which  was  in- 
jured, or  otherwise  depreciated  in  value,  while  it  was  iu 
the  possession  or  under  the  control  of  the  defendant,, 
under  such  circumstances,  that  the  plaintiff  might  re- 
cover damages  for  the  injury  or  dejjreciation,  in  an. 
action  brought  against  the  defendant  therefor,  he  may 
recover  the  same  damages  in  an  action  brought  as  pre- 
scribed in  article  one,  title  two  of  chapter  fourteen  of 
the  Code.  In  that  case,  he  must  set  forth  the  facts  in. 
his  complaint,  and  demand  judgment  for  damages  ac- 
cordingly.    (Co.  Civ.  Proc.  §  1722).  , 

See  volume  I,  page  335.  The  defendant's  pleadings, 
are  the  same  as  in  any  other  action. 

The  defendant  may  by  answer  defend,  on  the  ground 
that  a  third  person  was  entitled  to  the  chattel,  without 
connecting  himself  with  the  latter' s  title.  (Co.  Civ. 
Proc.  §  1723). 

The  case  of  Stowell  v.  Otis  (71  N.  Y.  36),  holding  to 
the  contrary  of  this  section,  is  not  now  the  law.  Section 
seventeen  hundred  and  twenty-three  just  quoted,  does; 
not  apply  to  an  action  in  the  district  court  of  the  city  of 
New  York.  {OarswellY.  Alden,  12  Civ.  Pro.  E,.  137). 
The  mere  denial  of  the  plaintiff's  title  without  more,  is 
not  good  defense  in  the  action.  {Siedenbach  v.  Riley, 
36  Hun,  211).  Where  the  action  is  for  the  wrongful  de- 
tention of  the  property,  a  general  denial  puts  in  issue 
not  only  the  plaintiff's  property  in  the  chattel,  but  also 
the  wrongful  detention;  and  the  defendant,  under  such 
an  answer,  may  show  title  in  a  stranger,  although  he 
does  not  connect  himself  with  it.  {Griffin  v.  Long 
Island  R.  B.  Co.  101  N.  Y.  348). 
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Where  the  defease  is,  that  a  chattel,  to  recover  which 
the  action  is  brought,  was  distrained  doing  damage,  an 
allegation  that  the  defendant,  or  the  person  by  whose 
command  he  acted,  was  then  lawfully  possessed  of  the 
real  property,  and  that  the  chattelwas  distrained,  while 
it  was  doing  damage  thereupon,  is  sufficient,  without  set- 
ting forth  the  title  to  the  real  property.  (Co.  Civ.  Proc. 
§  1724). 

If  the  defendant  claims  damages  for  the  detention  of  the 
property  lie  must  set  up  the  claim  in  his  answer,  and  ask 
for  damages  in  his  prayer  for  relief.  ( WMtcomh  v.  Hoff- 
man, 14  Hun,  335). 

The  action  is  triable  by  a  jury.  (Yol.  II,  p.  187).  It 
is  to  be  brought  on  for  trial  in  the  same  way  and  at  the 
same  courts  as  other  actions  which  are  triable  in  that 
manner.  (Id.  p.  203).  Where  part  only  of  several  chat- 
tels specified  in  the  complaint  have  been  replevied,  and 
the  plaintiff  desires  to  abandon  so  much  of  his  claim  as 
relates  to  those  which  have  not  been  replevied,  he  must 
serve  a  notice,  the  form  and  time  of  service  of  which  is 
specified  in  volume  II,  at  page  207^  The  notice  which 
the  defendant  must  serve  where  he  demands  judgment 
for  the  return  of  the  chattel  or  its  value  is  specified  in 
volume  II,  at  page  207. 

Sec.  3.    Verdict, 

The  form  of  the  verdict,  report  or  decision  is  found  in 
volume  II,  at  pages  328,  324.  The  value  at  the  time  of 
trial  must  always  be  found  and  stated  in  the  verdict. 
{Bach  V.  Tuch,  47  Hun,  536).  If  there  is  no  proof  of 
value  but  the  affidavit  made  to  take  the  property,  the 
jury  may  assess  the  property  at  the  sum  stated  in  that 
as  against  the  party  who  makes  the  affidavit.  {Empire 
State  Type  F.  Co.  v.  Grant,  44  Hun,  434).  It  is  not 
proper  for  the  jury  in  such  a  case  to  find  a  general  ver- 
dict for  damages;  but  they  should  assess  the  value  of  the 
property  and  damages  for  its  detention.  {Phillips' y. 
Melville,  10  Hun,  211).  As  to  the  manner  of  assessing 
damages  on  default,  see  vol.  II,  p.  598. 
23 
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Sec.  4.  Judgment. 

Final  judgment  for  the  plaintiff  must  award  to  him 
possession  of  the  chattel  recovered  by  him,  with  his 
damages,  if  any.  If  a  chattel  recovered  was  not  reple- 
vied, or  if,  after  it  was  replevied,  it  was  dehvered  to  the 
defendant,  or  to  a  person  not  a  party,  as  prescribed  in 
article  one,  title  two  of  chapter  fourteen  of  the  Code,  the 
final  judgment  must  also  award  to  the  plaintiff  the  sum 
fixed  as  the  value  thereof,  to  be  paid  by  the  defendant, 
if  possession  thereof  is  not  delivered  to  the  plaintiff.  If 
the  defendant  has  demanded  judgment  for  the  return  of 
a  chattel,  which  was  replevied,  and  afterwards  delivered 
to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
article  one,  title  two  of  chapter  fourteen  of  the  Code,  final 
judgment  in  his  favor  therefor  must  award  to  him  posses- 
sion thereof,  with  his  damages,  if  any  ;  and  it  must  also 
award  to  him  the  sum  fixed  as  the  value  thereof,  to  be 
paid  by  the  plaintiff,  if  possession  is  not  delivered  to  the 
defendant.  But  if  the  case  is  one  of  those  specified  in 
section  seventeen  hundred  and  twenty-seven  of  the  Code, 
final  judgment  in  favor  of  the  defendant  must  award  to 
him  the  sum,  fixed  as  therein  specified,  and  if  it  is  not 
collected,  the  delivery  of  the  chattel  ;  or,  if  thfe  chattel 
has  not  been  replevied,  or  has  been  returned  to  him 
after  replevin,  that  he  is  entitled  to  possession  thereof, 
until  the  sum  so  awarded  is  collected,  or  otherwise  paid. 
The  judgment  may  be  docketed,  and  the  docket  thereof 
creates  a  lien,  as  if  it  was  a  judgment  for  the  full  amount 
of  the  money,  including  costs,  which  it  awards,  either 
absolutely  or  conditionally.     (Co.  Civ.  Proc.  §  1T30). 

A  judgment  is  sufiicient  in  form  which  substantially 
conforms  to  the  requirements  of  this  section.  {Lewisohn 
V.  Apple,  7  N.  Y.  S.  Eep.  223). 

Replevin  differs  from  other  actions  in  this  respect,  that 
the  judgment  may  be  given  as  the  rights  of  the  parties 
happen  to  be  in  respect  to  the  property  in  the  condition, 
situation  or  status  that  it  is  at  the  time  of  the  trial  and 
the  rendition  of  the  judgment.  {Auerbach  v.  Marks, 
10  Daly,  171).  Judgment  may  be  entered  in  the  action 
although  the  jury  has  not  assessed  any  damages  or 
found  the  value  of  the  property.     In  that  case  the  judg- 


ACTION  TO   RECOVER  A  CHATTEL.  179 

ment  would  simply  award  the  property  to  the  plaintiff, 
and  if  the  return  of  the  property  could  not  be  thus  ob- 
tained, the  judgment  would  be  unavailable.  {Hammond 
V.  Morgan,  101  N.  Y.  179).  If  the  chattel  has  been 
delivered  to  the  plaintiff,  he  must  take  judgment  for  its 
return,  and  not  for  the  value  of  the  property.  {Boch- 
well  V.  Saunders,  19  Barb.  473).  If  the  property  has 
not  been  delivered  to  the  plaintiff,  he  cannot  take  judg- 
ment for  its  value  simply,  but  he  must  take  it  in  the 
alternative,  as  required  by  the  section  above  cited.  No 
other  form  of  judgment  is  authorized.  {Fitzhugh  v. 
Wiman,  9  N.  Y.  559  ;  Wood  v.  Orser,  25' N.  Y.  348). 

Judgment  for  the  value  alone  would  be  irregular. 
{Phillips  V.  Melville,  10  Hun,  211).  So  where  the  de- 
fendant who  has  demanded  a  return,  succeeds  in  the 
action,  when  the  property  has  been  delivered  to  the 
plaintiff,  he  must  take  judgment  in  the  alternative,  for 
the  return  of  the  property  or  for  the  value  thereof  as 
assessed,  in  case  the  return  cannot  be  had  {DwigM  v. 
Enos,  9  N.  Y.  470;  Olan  v.  Younglove,  27  Barb.  480); 
although  the  plaintiff  has  parted  with  the  property. 
{Cochrane.  Oottwald,  41  Super.  317).  If  a  proper  verdict 
has  been  found  by  the  jury,  or  a  proper  judgment  has  been 
directed  in  the  decision,  a  failure  to  enter  judgment  in 
accordance  with  it  is  a  mere  irregularity,  and  may  be 
amended  (iragersoZZ  V.  Bostivick,  22  N".  Y.  425;  Young  y. 
Atwood,  5  Hun, 234);  but  if  the  judgment  has  been  directed 
by  the  court  for  the  value  of  the  property,  when  it  should 
be  in  the  alternative,  no  other  judgment  can  be  entered; 
audit  will  be  error  for  which  the  judgment  will  be  re- 
versed. {DwigM  V.  Enos,  9  N.  Y.  470).  If-the  plaintiff 
has  a  lien  upon  the  property  by  virtue  of  which  he 
brings  the  action  and  the  defendant  is  not  the  gen- 
eral owner,  the  plaintiff  is  entitled  to  judgment  for 
the  return  of  the  property  or  for  its  value.  {Dows  v. 
Bush,  28  Barb.  157).  If,  however,  the  defendant  is  the 
general  owner,  a  proper  judgment  in  such  case  to  be  en- 
tered for  the  plaintiff,  is  that  he  shall  have  a  return  of 
the  property,  or  its  value,  and  the  value  should  be  as- 
sessed at  the  amount  of  the  plaintiff's  lien,  and  his  dam- 
ages.    {Allen  V.  Judson,  71  N.  Y.  77).     If  there  are  sev- 
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eral  defendants,  judgment  may  direct  the  return  to  such 
as  are  entitled  to  it,  and  refuse  it  to  those  who  are  not. 
( Woodbwn  v.  Chamberlain,  17  Barb.  446).  If  any  dam" 
ages  are  given  for  the  detention,  the  interest  allowed  by 
section  twelve  hundred  and  thirty-five  of  the  Code  (vol. 
II,  p.  678)  must  be  added  to  the  sum  which  the  plaintiff 
shall  recover,  if  the  return  of  the  property  cannot  be  had. 
{Munsell  v.  Flood,  46  Super.  134).  Where  the  action  is 
brought  to  recover  two  or  more  chattels,  and  the  verdict, 
report  or  decision  has  awarded  to  one  party  one  or  more 
distinct  chattels  which  can  be  identified,  and  the  residue 
to  the  other  party,  a  final  judgment  rendered  thereon 
must  award  to  each  party  the  same  relief  with  respect  to 
the  finding  in  his  favor,  as  if  the  judgment  were  a  separ- 
ate judgment  in  his  favor;  except  that  where  each  party 
is  entitled  to  the  absolute  award  of  a  sum  of  money 
against  the  other,  the  smaller  sum  must  be  deducted 
from  the  greater  and  the  balance  only  must  be  awarded 
in  the  judgment.     (Co.  Civ.  Proc.  §  1728). 

As  to  the  costs  in  these  actions,  see  vol.  II,  p.  457.  As 
to  what  must  be  put  into  the  judgment  roll,  see  vol.  II, 
p.  567.  As  to  the  form  and  manner  of  issuing  execution 
see  vol.  II,  p.  807. 

ARTICLE  III. 

TAKING  THE   PBOPEKTT. 
BBCTION. 

1.  When  the  property  may  be  taken. 

2.  Affidavit  and  requisition. 

3.  Undertaking  by  plaintiff. 

4.  Remedies  for  defective  papers. 

5.  How  chattel  to  be  replevied. 

6.  Custody  of  the  property  by  the  sheriff. 

7.  Exception  to  plaintiff's  sureties. 

8.  Re-delivery  of  property  to  defendant. 

9.  Justiflcalion  of  sureties. 

10.  Action  on  the  undertaking. 

11.  Claim  of  title  by  third  person. 
13.  Second  and  subsequent  replevin. 

Sec.  1.  When  the  property  may  be  taken. 

The  taking  of  the  property  into  the  possession  of  the 
sheriff  during  the  pendency  of  the  action  is  not  essen- 
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tial  to  entitle  the  plaintiff  to  maintain  this  particular 
action  (Co.  Civ.  Proc.  §  1718);  but  the  taking  of  the 
property  is  the  particular  proceeding  which  constitutes 
the  difference  between  the  action  of  replevin  and  other 
actions  under  the  Code. 

The  plaintiff  may,  when  the  summons  is  issued,  or  at 
any  time  afterwards,  and  before  the  service  of  a  copy  of 
the  defendant's  answer,  or,  where  judgment  is  taken  by 
default,  for  want  of  an  appearance  or  pleading,  before 
the  entry  of  the  final  judgment,  cause  the  chattel,  to 
recover  which  the  action  is  brought,  to  be  replevied  by 
the  sheriff  of  the  county  where  it  is  found.  (Co.  Civ. 
Proc.  §  1694). 

If  the  property  is  not  taken  by  the  plaintiff  until  so 
short  a  time  before  the  trial  that  the  defendant's  time  to 
reclaim  it;  does  not  expire  until  after  the  trial  has  been  had 
and  judgment  entered  for  the  plaintiff,  the  defendant's 
right  to  reclaim  is  not  cut  off  until  after  the  decision  of  an 
appeal,  if  the  proceedings  on  the  judgment  have  been 
stayed.  {Corn  Exchange  Banli  v.  Blye^  102  N.  Y.  S05). 
If  the  complaint  asks  damages  instead  of  the  possession 
of  the  property,  the  plaintiff  cannot  take  proceedings  to 
replevy  the  property  pending  the  action.  {Spalding  y. 
Spalding,  3  How.  Pr.  297;  Dows  v.  Oreen,  3  How.  Pr. 
■377). 

Sec.  2.  Affidavit  and  requisition. 

For  the  purpose  of  replevying  the  property  the  plain- 
tiff must  deliver  to  the  sheriff  an  affidavit  and  a  written 
undertaking  as  hereafter  prescribed,  with  the  written 
requisition  endorsed  upon  or  annexed  to  the  affidavit  and 
subscribed  by  the  plaintiff' s  attorney,  to  the  effect  that 
the  sheriff  is  required  to  replevy  the  chattel  described 
therein.     (Co.  Civ.  Proc.  §  169-4). 

Where  the  affidavit  is  made  by  an  attorney  or  agent, 
lie  must  state  therein  what  allegations,  if  any,  are  made 
upon  his  information  and  belief;  and  he  must  set  forth 
therein  the  grounds  of  his  belief,  as  to  all  matters  not 
stated  upon  his  knowledge,  and  the  reason  why  the  affl- 
davit  is  not  made  by  the  party  or  the  claimant.  (Co, 
Civ.  Proa.  §  1712). 
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The  affidavit  only  protects  the  sheriff  in  taking  the 
property  which  is  specified  in  it.  {Bullis  v.  Montgomery, 
50  N.  Y.  352).  For  this  reason  the  description  should 
be  particular  and  exact,  and  such  that  there  can  be  no 
difficulty  in  ascertaining  from  it  the  particular  chattels 
which  are  sought  to  be  replevied.  An  affidavit  which 
described  two  hundred  dozen  shirts  and  drawers  or  there- 
abouts, and  forty  dozen  jackets  more  or  less,  does  not 
describe  the  property  in  a  manner  required  by  law. 
(Talcott  V.  Belding,  36  Super.  84).  If  the  form  of  the 
property  which  is  sought  to  be  replevied  has  been 
changed  after  the  taking  by  defendant,  and  before  the 
commencement  of  the  action,  the  affidavit  should  de- 
scribe the  property  as  it  exists  when  the  affidavit  is 
made;  and  the  fact  that  it  has  been  changed  into  the 
form  described  should  be  stated;  as  if  logs  wrongfully 
taken  by  the  defendant  have  been  sawed  into  boards,  the 
property  should  be  described  as  boards,  and  the  fact  that 
it  has  been  sawed  should  be  mentioned. 

Where  the  affidavit  describes  two  or  more  chattels  of 
the  same  kind,  it  must  state  the  number  thereof,  and 
where  it  describes  a  chattel  in  bulk,  it  must  state  the 
weight,  measurement,  or  other  quantity.  (Co.  Civ. 
Proc.  §  1697). 

When  the  plaintiff  claims  to  be  the  general  owner  of 
the  property,  the  affidavit  is  sufficient  if  it  states  simply 
that  he  is  the  owner  of  the  property,  without  setting 
up  the  facts  which  show  such  ownershij).  {Burns  v. 
Bobbins,  1  C.  R.  62;  Vandenburgh  v .  Van  Valkenburgh, 
8  Barb.  217).  But  if  the  plaintiff  is  a  special  owner,  it  is 
not  sufficient  merely  to  state  that  fact;  he  must  state  the 
facts  in  respect  to  such  special  property,  so  that  the 
court  can  say  that  upon  those  facts  a  special  property 
and  right  of  possession  is  made  out;  and  where  the  evi- 
dence of  the  facts  relied  on  rests  in  a  writing,  the  writ- 
ing should  be  set  out  as  the  basis  of  the  conclusion  that 
the  special  property  exists.  {Depew  v.  Leal,  2  Abb.  Pr. 
131).  If  the  facts  as  stated  do  not  show  the  title  which 
the  plaintiff  alleges,  the  affidavit  is  defective,  and  the 
taking  will  be  set  aside.  {Donald  v.  Rockwell,  19  Wkly. 
Dig.  192). 
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Where  the  affidavit  is  made  after  the  service  of  the 
summons,  the  allegations,  required  to  be  inserted  therein 
by  subdivisions  first  and  second  of  section  sixteen  hun- 
dred and  ninety-five  must  be  to  the  effect,  that  the 
plaintiff,  at  the  time  of  the  commencement  of  the  action, 
was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein ; 
and  that  it  was  then  wrongfully  detained  by  the  defend- 
ant, as  prescribed  in  those  subdivisions.  (Co.  Civ.  Proc. 
§  1696). 

If  a  demand  and  refusal  are  necessary  to  make  out  the 
plaintiffs  cause  of  action,  the  demand  must  be  made  be- 
fore the  affidavit  is  sworn  to,  and  the  fact  of  the  demand 
and  refusal  must  be  stated  in  the  affidavit.  {McAdam 
V.  Walbrau,  8  Civ.  Pro.  R.  451).  If  the  action  is  brought 
to  recover  property  taken  on  execution,  for  the  reason 
that  it  is  exempt,  the  affidavits  should  state  the  fact  show- 
ing the  exemption.  {Spalding  v.  Spalding,  3  How.  397; 
Co.  Civ.  Proc.  §  1695,  subd.  5).  The  actual  value  of  the 
property  and  no  more  should  be  stated  in  all  cases,  as 
the  aflSdavit  is  evidence  of  the  value  against  the  person 
making  it  {Empire  State  Type  F.  Co.  v.  Orant,  44  Hun, 
434);  and  the  value,  as  stated  in  the  affidavit,  fixes  the 
amount  in  which  subsequent  undertakings  should  be 
given. 

Where  the  affidavit  describes  two  or  more  chattels  to 
be  replevied,  it  may,  at  the  election  of  the  plaintiff,  state 
the  aggregate  value  of  all;  or,  separately,  the  value  of 
any  chattel  or  of  any  class  of  chattels,  and  the  aggre- 
gate value  of  the  remainder,  if  any.  (Co.  Civ.  Proc. 
§  1697). 

The  requisition  may  be  directed  to  the  sheriflE  of  a  par- 
ticular county,  or  generally  the  sheriff  of  any  county 
where  the  chattel  is  found.  It  is  deemed  a  mandate  of 
the  court.  (Co.  Civ.  Pro.  §  1694).  The  affidavit  and 
requisition  are  in  the  nature  of  a  process.  {O'Reilly  v. 
Good,  42  Barb.  521).  The  duty  of  the  officer  is  to  ex- 
ecute it,  if  it  is  valid  upon  its  face;  and  he  has  no  au- 
thority to  go  behind  it  {Second  Nafl  BanTc  of  Oswego  v. 
Dunn,  2  Civ.  Proc.  R.  259);  and  it  is  a  protection  to  him 
if  he  takes  the  property  described  in  it  from  the  actual 
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possession  of  the  defendant  or  his  agent,  although  in  fact 
it  belongs  to  a  third  person.  {Manning  v.  Keenan,  73 
N.  Y.  4f>).  But  the  affidavit  and  requisition  are  no- pro- 
tection to  the  officer  if  he  takes  other  property  than  that 
described  in  it,  or  if  he  takes  the  property  from  the  pos- 
session of  persons  other  than  the  defendant  or  his  agent. 
{Bullis  V.  Montgomery,  60  N.  Y.  352;  Otis  v.  Williasm, 
70  id.  208). 

Sec.  3.  Undertaking  by  plaintiff. 

The  plaintiff  must  deliver  to  the  sheriff  a  written  un- 
dertaking at  the  same  time  vrith  the  affidavit  and  re- 
quisition.    (Co.  Civ.  Proc.  §  1694). 

The  undertaking  to  be  delivered  to  the  sheriff,  vrith  a 
requisition  to  replevy  a  chattel,  must  be  executed  by  at 
least  two  sureties,  who  must  be  approved  by  the  sheriff. 
It  must  be  to  the  effect,  that  the  sureties  are  bound  in  a 
specified  sum,  not  less  than  twice  the  value  of  the  chattel 
as  stated  in  the  affidavit,  for  the  prosecution  of  the  action; 
for  the  return  of  the  chattel  to  the  defendant,  if  posses- 
sion thereof  is  adjudged  to  him,  or  if  the  action  abates, 
or  is  discontinued,  before  the  chattel  is  returned  to  the 
defendant ;  and  for  the  payment  to  the  defendant  of  any 
sum,  which  the  judgment  awards  to  him  against  the 
plaintiff.     (Co.  Civ.  Proc.  §  1699). 

No  consideration  need  be  expressed  in  the  undertak- 
ing. No  other  consideration  is  necessary  to  support  it 
than  the  fact  that  the  claim  is  made.  {Harrison  v. 
Uiley,  6  Hun,  565).  The  general  requisites  of  the  under- 
taking are  found  stated  ia  vol.  I,  p.  229.  In  the  under- 
taking to  be  given  in  this  proceeding,  two  sureties  are 
required  by  the  statute.  The  party  cannot  be  one  of 
them.  {Burns  v.  RohMns,  1  C.  R.  62).  Any  objection 
to  the  sureties  is  waived  by  failure  to  except  to  them. 
(Co.  Civ.  Proc.  §  1703). 

No  other  undertaking  than  that  prescribed  in  this  sec- 
tion is  provided  for,  however  inadequate  that  may  be. 
{DeReguie  v.  Lewis,  3  Robt.  708).  The  approval  of  the 
court  is  not  necessary  to  the  undertaking.  The  approval  of 
the  sheriff  is  a  ministerial  act  which  he  is  required  to  do  for 
his  own  protection  only  ;  but  still  he  cannot  arbitrarily 
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refuse  to  do  it  {Nosser  v.  Corwin,  36  How.  Pr.  540);  and 
if  he  did  so  refuse  he  would  probably  be  liable  for  any 
injury  which  might  result  to  the  plaintiff  for  such  re- 
fusal. If  not  so  approved,  the  proceedings  will  be  set 
aside  on  motion  ;  but  upon  the  motion  the  court  may 
allow  the  approval  to  be  endorsed  nunc  pro  tunc, 
{Burns  v.  Bobbins,  1  C.  R.  62).  The  parties  to  the  action 
may  waive  the  formalities  of  the  statutory  proceedings, 
and  if  they  do,  the  sureties  to  the  undertaking  are  bound 
by  the  waiver,  and  are  estopped  from  questioning'  the  re- 
citals in  the  undertaking,  although  they  had  no  knowl- 
edge of  the  fact  that  the  proceedings  were- not  to  be 
taken  and  the  undertaking  used  in  the  manner  prescribed 
by  the  statute.     {Harrison  v.  WilMn,  69  N.  Y.  412). 

Sec.  4.  Remedies  for  defective  papers. 

If  the  affidavit,  or  requisition,  or  undertaking  is  de- 
fective, the  remedy  is  by  motion  to  set  aside  the  pro- 
ceedings. {American  Tool  Co.  v.  Smith,  32  Hun,  121; 
Depeio  V.  Leal,  2  Abb.  Pr.  131).  So,  if  the  property  has 
been  taken  from  the  defendant  in  a  case  not  allowed  by 
law,  as  when  it  appears  that  the  property  has  been  taken 
for  a  tax,  the  defendant  may  procure  the  proceedings  to 
be  set  aside  on  motion.  {0' Reilly  v.  Good,  42  Barb.  521), 
The  manner  of  making  the  motion  and  the  requirement 
of  the  motion  papers  is  stated  in  volume  I,  pages  181, 
202,  650,  et  seq.  A  motion  to  set  aside  the  proceedings 
must  be  made  promptly;  and  it  will  be  denied  if  unnec- 
essarily delayed.  {Etheridge  v.  Orcutt,  12  N.  Y,  S.  Rep. 
372).  A  general  appearance  after  the  taking  of  the  prop- 
erty waives  any  irregularity  in  the  affidavit  or  the  papers 
on  which  the  property  is  taken.  {Hyde  v.  Patterson,  1 
Abb.  Pr.  248).  So,  giving  an  undertaking  and  obtaining 
a  redelivery  of  the  property  is  a  waiver  of  any  irregu- 
larity in  the  taking.  {Wisconsin  M.  & F.  Ins.  Go.  Bank 
V.  Hobbs,  23  How.  Pr.  494,  500). 

On   the  motion  to  vacate,    the  court   may  allow  an 
amendment  of  the  papers  to  be  made  upon  terms.     {Mc- 
Adam  v.  Walbran,  8  Civ.  Pro.  E,.  451 ;  Cutler  v.  Rath-> 
lone,  1  Hill,  204). 
24 
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Sec.  5.  Hotir  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in 
the  possession  of  the  defendant,  or  of  his  agent,  the 
sheriff,  to  whom  an  affidavit,  requisition,  and  undertak- 
ing are  delivered,  as , prescribed  in  the  foregoing  sections 
of  this  article,  must  forthwith  replevy  it,  by  taking  it 
into  his  possession.  He  must  thereupon,  without  delay, 
serve  on  the  defendant  a  copy  of  the  affidavit,  requisi- 
tion, and  undertaking,  by  delivering  the  same  to  him  per- 
sonally, if  he  can  be  found  within  the  county;  or,  if  he 
cannot  be  so,  found,  to  his  agent,  if  any,  from  whose  pos- 
session the  chattel  is  taken;  or  if  neither  can  be  found 
within  the  county,  by  leaving  the  copy  at  the  usual  place 
of  abod.e  of  either,  with  a  person  of  suitable  age  and  dis- 
cretion.    (Co.  Civ.  Proc.  §  170a). 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller 
quantity,  if  the  whole  of  the  chattel  or  chattels  described 
in  the  affidavit  cannot  be  found.     (Co.  Civ.  Proc.  §  1698). 

If  any  chattel,  described  in  the  affidavit,  is  secured 
or  concealed  in  a  building  or  inclosure,  the  sheriff  must 
publicly  demand  its  delivery.  If  it  is  not  delivered,  pur- 
suant to  the  demand,  he  must  cause  the  building  or  in- 
closure to  be  broken  open,  and  must  take  the  chattel  into 
his  possession.     (Co.  Civ.  Proc.  §  1701). 

To  what  extent  the  affidavit  and  requisi  ^on  which 
operate  as  a  process  protect  the  officer,  see  section  two, 
supra.  He  can  only  take  the  property  from  the  posses- 
sion of  the  defendant  or  his  agent  {Otis  v.  Williams,  70 
N.  Y.  208);  and  he  has  no  authority  to  take  the  property 
from  a  third  person  who  is  not  a-  party  to  the  action  if 
he  is  actually  in  possession  of  it,  although  such  property 
may  be  the  particular  property  described  in  the  affidavit. 
{Stimpson  v.  Reynolds,  14  Barb.  506). 

Sec.  6.  Custody  of  the  property  by  the  sheriff. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it 
in  his  possession,  keeping  it  in  a  secure  place,  until  the 
person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  article  one  of  title  two  of 
chapter  fourteen  of  the  Code.  He  must  then  deliver  it 
to  that  person,  upon  request  and  payment  of  his  lawful 
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foes,  and  necessary  expenses  for  taking  and  keeping  it, 
as  taxed  by  a  judge  of  the  court,  or  the  county  judge 
of  the  county  where  the  chattel  was  replevied,  upon 
such  a  notice  as  the  judge  deems  proper.  (Co.  Civ. 
Proc.  §  ir02). 

The  sheriff  is  a  bailee  of  the  property  for  hire,  and  is 
bound  to  ordinary  diligence.  It  is  the  duty  to  take  such 
steps  to  insure  its  safety  as  a  careful  and  prudent  man 
of  good  sense  and  judgment  would  take  in  the  particu- 
lar case  if  the  property  belonged  to  him.  {Moore  v. 
Westervelt,  27  N.  Y.  234).  He  has  a  special  property  in 
the  goods,  which  wiU  enable  him  to  insure  them, 
{W7iite  V.  Madison,  26  N.  Y.  117).  He  may  leave  the 
property  where  he  finds  it  in  charge  of  a  deputy,  if  no 
objection  is  made  to  that  course.  He  must  retain  the 
property  at  least  three  days  after  taking  it,  and  until  the 
sureties  justify,  if  they  are  excepted  to;  and  if  he  de- 
livers it  before  that  time  to  either  party  he  takes  the 
risk  of  the  justification.  {Graham  v.  Wells,  18  How. 
Pr.  376). 

When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to 
be  responsible  for  the  sufficiency  of  the  sureties  of  either 
party;  until  then,  he  is  responsible  for  the  suificiency  of 
the  sureties  of  the  plaintiff  or  of  the  defendant,  as  the 
case  may  be.     (Co.  Civ.  Proc.  §  1706). 

The  shei'iff's  liability  to  the  defendant  begins  with  the 
taking  of  the  property  described  in  the  affidavit;  and  it 
continues  until  the  expiration  of  the  three  days  within 
which  the  defendant  must  except  to  the  plaintiff's  sure- 
ties. If  no  exception  is  taken,  his  liability  to  the  defend- 
ant is  then  at  an  end.  If,  however,  the  defendant  ex- 
cepts to  the  sureties  in  proper  time,  the  sheriff's  liability 
to  him  continues  until  the  time  for  justification  is 
ended. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sure- 
ties, nor  requires  the  return  of  the  chattel,  within  the 
time  prescribed  for  that  purpose;  or  if  he  makes  default 
in  serving  notice  of  the  justification  of  his  sureties,  or  in 
procuring  the  allowance  of  his  undertaking;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties^ 
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•duly  procures  the  allowance  of  his  undertaking;  the 
■sherift'  must,  except  in  tlie  case  specified  in  section 
seventeen  hundred  and  nine  of  the  Code,  immedi- 
ately deliver  tiie  chattel  to  the  plaintiff.  If  the  plaintiff, 
after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring 
the  allowance  of  his  undertaking;  or  if  the  defendant, 
after  he  has  required  the  return  of  the  chattel,  duly  pro- 
cures the  allowance  of  his  undertaking;  the  sheriff  must 
immediately  deliver  the  chattel  to  the  defendant.  (Co. 
■Civ.  Proc.  §  1Y06). 

By  the  section  just  quoted,  the  sheriff  is  required  to 
retain  the  property  until  the  justification  of  the  sureties, 
if  they  are  excepted  to;  and  the  case  of  Hofheimer  v. 
Campbell  (59  IST.  Y.  269),  is  overruled  upon  that  point. 
If  the  defendant  procures  a  return  of  a  part  of  the  chat- 
tels which  had  been  taken  as  provided  in  section  sixteen 
hundred  and  ninety-seven,  the  remainder  must  be  de- 
livered to  the  plaintiff,  except  as  otherwise  prescribed. 
(Co.  Civ.  Proc.  §  1697). 

A  sheriff,  who  delivers  to  either  party,  without  tha 
consent  of  the  other,  a  chattel  replevied  by  him,  except 
as  prescribed  in  section  seventeen  hundred  and  six,  or  by 
Virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby.     (Co.  Civ.  Proc.  §  170Y). 

Where  the  sheriff  duly  delivers  a  chattel  to  either 
party,  as  prescribed  in  section  seventeen  hundred  aud 
six,  he  must,  at  the  same  time,  deliver,  to  the  adverse 
party,  the  undertaking,  received  by  him  from  the  party 
to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if 
any.     (Co.  Civ.  Proc.  §  1708). 

The  sheriff  must,  within  twenty  days  after  he  has  de- 
livered a  chattel  replevied  by  him,  to  the  party  entitled 
to  the  possession  thereof,  or  to  a  third  person,  as  pre- 
scribed in  this  article,  file  with  the  clerk  the  plaintiff's 
affidavit,  and  the  accompanying  requisition,  with  a  re- 
turn, stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of 
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two  or  more  chattels,  described  in  the  affidavit,  the  re- 
turn must  state  the  cause  of  the  omission.  (Co.  Civ. 
Proc.  §  1715). 

If  the  sheriff  fails  to  comply  with  section  seventeen 
hundred  and  fifteen,  either  party  may  require  him  so  to 
do,  within  ten  days  after  service  of  a  notice  to  that 
effect,  or  to  show  cause,  at  a  term  of  the  court  designa- 
ted in  the  notice,  why  he  should  not  be  punished  for  a 
contempt  of  the  court.  The  notice  may  be  served  at  any 
time  before  final  judgment,  except  that  it  cannot  be 
served  on  the  part  of  the  defendant,  before  answer.  An 
omission  to  comply  with  such  a  notice  is  punishable  as  a 
contempt  of  the  court.     (Co.  Civ.  Proc.  §  1716). 

Sec.  7.  Exception  to  plaintiff's  sureties. 

Within  three  days  after  the  chattel  is  replevied,  and  a 
copy  of  the  affidavit,  requisition,  and  undertaking  is 
served,  the  defendant,  unless  he  requires  a  return  of  the 
chattel  replevied,  or  of  one  or  more  of  them,  where  two 
or  more  chattels  are  replevied,  may  serve  upon  the  sher- 
iff a  notice,  that  he  excepts  to  the  plaintiff's  sureties; 
otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  no- 
tice must  be  subscribed  either  by  him,  or  by  his  agent  or 
attorney.  The  person  so  subscribing  the  notice  must  add 
to  his  signature  his  office  address,  as  prescribed  by  law, 
with  respect  to  a  notice  of  appearance.  Within  ten  days 
after  service  of  such  a  notice,  the  plaintiff's  attorney 
must  serve  upon  defendant's  attorney,  or,  if  the  defend- 
ant has  not  appeared,  upon  the  sheriff,  notice  of  the  jus- 
tification of  the  sureties.  If  the  notice  of  justification 
is  served  upon  the  sheriff,  he  must  immediately  serve  it 
upon  the  person,  whose  name  is  subscribed  to  the  notice 
of  exception,  in  the  mode  prescribed  by  law,  for  service 
of  a  paper  upon  an  attorney  in  an  action.  (Co.  Civ. 
Proc.  §  1703). 

Before  the  Code  of  Civil  Procedure,  it  had  been  held 
that  if  the  defendant  excepted  to  the  plaintiff's  sureties, 
he  lost  his  right  to  the  return  of  the  property,  although 
the  sureties  did  not  justify.  {Cullen  v.  Miller,  5  Abb. 
N.  C.  282).     This  rule  has  been  changed  by  section  seven-. 
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teen  hundred  and  six  of  the  Code,     {supra).     As  to  the 
manner  of  justification  see  section  nine,  infra. 

Sec.  S,  Redelivery  of  the  property  to  defendant. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's 
sureties,  as  prescribed  in  section  seventeen  hundred  and 
three,  may,  within  the  time  allowed  to  him  for  such  an 
exception,  serve  upon  the  sheriff,  a  notice  that  he  re- 
quires a  return  of  the  chattel  replevied  With  the  no- 
tice, he  must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that 
the  defendant  is  the  owner  of  the  chattel,  or  that  he  is 
lawfully  entitled  to  the  possession  thereof,  by  virtue  of 
a  special  property  therein,  the  facts  with  respect  to 
which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties, 
to  the  effect  that  they  are  bound,  in  a  specified  sum,  not 
less  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  delivery  thereof  is  adjudged,  or  if  the  action 
abates  in  consequence  of  the  defendant's  death;  and  for 
the  payment  to  him  of  any  sum,  which  the  judgment 
awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a 
return  of  the  chattel,  as  prescribed  in  this  section,  the 
defendant  must  serve  upon  the  plaintiff's  attorney,  no- 
tice of  the  justification  of  the  sureties  to  the  undertak- 
ing.    (Co.  Civ.  Proc.  §  1704). 

Where  the  affidavit  states  separately  the  value  of  one 
or  more  chattels  or  classes  of  chattels,  the  defendant 
may  require  the  return  of  any  or  all  of  the  chattels  or 
classes  of  chattels,  the  value  of  which  is  thus  stated,  or 
of  the  portion  thereof  which  has  been  replevied.  (Co. 
Civ.  Proc.  §  1697). 

When  the  sheriff  has  replevied  less  than  the  whole  of 
the  chattels  described  in  the  affidavit,  if  the  aggregate 
value  only  is  stated  in  the  affidavit,  the  value  of  the 
entire  chattel  or  class  of  chattels,  as  so  stated,  is  to  be 
deemed  the  value  of  the  part  replevied,  for  the  purpose 
of  the  proceedings  to  procure  a  return  thereof  to  the  de- 
fendant.    (Co.  Civ.  Proc.  §  1698). 
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The  right  of  the  defendant  to  reclaim  the  chattels  is 
not  cut  off  by  a  delay  of  the  plaintiff  in  taking  them  until 
shortly  before  the  trial  of  the  action.  {Corn  Exchange 
Bank  v.  Blye,  102  N.  Y.  305).  If  the  defendant  claims 
a  special  property  in  the  chattels  by  virtue  of  which  he 
takes  them,  he  must  set  forth  the  facts  which  will  enable 
the  court  to  say  that  he  has  such  property. 

The  affidavit,  to  be  delivered  to  the  sheriff,  either  in 
behalf  of  the  defendant,  with  a  notice  that  he  requires 
the  return  of  the  chattel,  or  in  behalf  of  a  person,  not  a 
party,  who  makes  a  claim  as  prescribed  in  section  seven- 
teen hundred  and  nine,  may  be  made  by  an  agent 
or  attorney,  if  the  material  facts  are  within  his  per- 
sonal knowledge,  or  if  the  defendant  or  claimant,  as  the 
case  may  be,  is  not  within  the  county  where  the  prop- 
erty was  replevied,  and  capable  of  making  the  affidavit. 
When  the  affidavit  is  made  by  an  attorney  or  agent,  he 
must  state  therein  what  allegations,  if  any,  are  made 
upon  his  information  and  belief  ;  and  he  must  set  forth 
therein  the  grounds  of  his  belief,  as  to  all  matters  not 
stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant.  (Co. 
Civ.  Proc.  §  1712). 

If  several  chattels  are  described  in  the  affidavit,  but 
only  their  aggregate  value  is  stated,  the  undertaking  of 
the  defendant  must  be  in  double  the  value  stated  in  the 
affidavit ;  although  not  all  of  them  are  replevied.  But 
the  sureties  will  not  be  liable  for  articles  which  were  not 
replevied.  It  is  not  proper  in  such  case  to  insert  in  the 
undertaking  a  recital  that  the  plaintiff  had  caused  part 
only  of  the  property  to  be  replevied,  although  that  is  a 
fact.  The  statement  of  that  fact  has  no  effect  upon  the 
hability  of  the  sureties.  ( Weber  v.  Manne,  42  Hun, 
557).  An  undertaking  by  the  defendant  is  valid, 
although  made  in  form  to  the  plaintiff.  {Slack  v. 
Heath,  4  E.  D.  Smith,  95).  An  affidavit  of  justification 
of  the  defendant's  sureties  need  not  be  delivered  to  the 
sheriff ;  the  only  requirement  of  the  statute  is  that  the 
sureties  should  justify  in  the  proper  manner.  {Grant  v. 
Booth,  21  How.  Pr.  354).  By  executing  an  undertaking 
for  the  return  of  the  property,  the  defendant  is  estopped 
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from  denying  that  proceedings  were  actually  taken  to 
replevy  the  property  {Harrison  v.  Wilkin,  69  N.  Y.  412)- 
or  that  he  was  in  the  possession  of  the  property  at  the 
time  of  the  commencement  of  the  action  ;  or  that  it  was 
taken  from  him  in  the  proceeding.  {Diossy  v.  Morgan, 
74  N.  Y.  11).  The  undertaking,  however,  does  not  estop 
him  from  showing  that  the  property  that  was  replevied 
did  not  embrace  all  that  was  mentioned  in  the  affidavit  ; 
but  only  that  it  did  not  embrace  that  which  he  obtained 
the  return  of  thereby  ;  and  even  if  the  recital  in  the 
undertaking  was  broad  enough  to  import  that  all  the 
property  was  taken,  it  is  at  most  regarded  as  evidence 
only,  and  not  an  estoppel  as  to  property  of  which  it  did 
not  produce  the  return.  {Nowell  v.  Gilbert,  49  Hun, 
489).  The  undertaking  operates  as  an  estoppel  to  the 
extent  above  stated,  although  it  is  not  signed  by  the  de- 
fendant. {Nowell  V.  Gilbert,  supra).  By  giving  the 
undertaking  the  defendant  is  not  estopped  from  showing 
that  the  plaintiff  has  no  cause  of  action  against  him. 
{Church  v.  Frost,  3  T.  &  C.  318). 

Sec.  9.   Justification  of  sureties. 

The  justiiication  of  sureties,  as  prescribed  in  sections 
seventeen  hundred  and  three  and  seventeen  hundred  and 
four  must  take  place,  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the 
sureties  resides.  The  provisions,  regulating  the  justifi- 
cation of  bail,  contained  in  article  third  of  title  first  of 
chapter  seventh  of  the  Code,  govern,  except  as  other- 
wise expressly  prescribed  in  article  one,  title  two  of 
chapter  fourteen  of  the  Code,  with  respect  to  the  notice 
of  justification  of  the  sureties ;  the  officer  before  whom 
they  must  justify  ;  the  substitution  of  new  sureties  or  a 
new  undertaking ;  the  examination  and  qualification  of 
the  sureties  ;  and  the  allowance  of  the  undertaking.  But 
after  the  allowance,  the  undertaking  and  examination 
must  be  delivered  to  the  sheriff.    (Co.  Civ.  Proc.  §  1705). 

The  requirements  of  the  statute  regulating  the  justifi- 
cation of  bail  are  found  at  vol.  I^  p.  430  et  seq. 
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Sec.  1 0.    Action  on  the  undertaking. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot 
maintain  an  action  against  the  sureties  in  an  undertak- 
ing, given  in  behalf  of  the  defendant  to  procure  a  return 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has 
been  arrested,  until  after  the  return,  wholly  or  partly  un- 
satisfied or  unexecuted,  of  an  execution  in  his  favor  for 
the  delivery  of  the  possession  of  the  chattel,  or  to  satisfy 
a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant, 
who  has  recovered  a  final  judgment,  cannot  maintain  an 
action  against  the  sureties  in  the  plaintiff's  undertaking, 
given  to  procure  a  replevin,  until  after  a  like  return  of  a 
similar  execution  against  the  plaintiff.  (Co.  Civ.  Proc. 
§  1733). 

In  such  an  action  against  the  sureties,  the  sheriff's  re- 
turn of  the  execution  is  presumptive  evidence  of  a  failure 
to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum  of 
money,  according  to  the  terms  of  the  undertaking.  (Co. 
Civ.  Proc,  §  1734). 

It  is  not  a  delense  to  such  an  action,  that  the  chattel 
was  injured  or  destroyed,  after  it  was  replevied,  unless 
the  injury  or  destruction  was  affected  by  the  act,  or  with 
the  consent  of  the  plaintiff  in  action,  or  occurred 
after  the  chattel  was  taken  by  virtue  of  the  execution. 
(Co.  Civ.  Proc.   §  1735). 

It  is  no  defence  to  the  action  brought  on  the  undertak- 
ing that  the  property  is  so  situated  that  it  cannot  be 
reached  by  the  sheriff.  {Harrison  v.  Wilkin,  78  N.  Y. 
390).  It  is  no  defense  that  the  sureties  fail  to  justify 
upon  being  required  to  do  so,  as  the  justification  is  for 
the  protection  of  the  opposite  party,  and  he  waives  an 
objection  to  it  by  suing  on  the  bond.  {Decker  v.  Ander- 
son, 39  Barb.  346).  The  legality  of  the  proceedings  and 
the  right  of  the  plaintiff  to  sue  in  the  original  action,  and 
all  matters  which  were  decided  in  that  action  cannot  be 
disputed  in  the  action  on  the  undertaking.  {Auerbach  v. 
Marks,  12  Wkly.  Dig.  155 ;  Loaners^  Bank  v.  Jacoby, 
10  Hun,  143  ;  Slack  v.  Heath,  4  E.  D.  Smith, 95.) 

In  an  action  to  recover  a  chattel,  the  cause  of  action 
35 
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survives  or  continues,  notwithstanding  the  death  of 
either  party,  in  favor  of,  or  against  his  executor  or 
administrator.  Where  the  court  makes  an  order, 
directing  the  abatement  of  such  action,  as  prescribed  in 
section  seven  hundred  and  sixty-one  of  the  Code,  an  ac- 
tion may  be  maintained,  upon  an  undertaking,  given  for 
the  purpose  of  procuring  a  dehvery  or  return  of  a  chat- 
tel, as  if  final  judgment,  awarding  to  the  adverse  party 
possession  thereof,  had  been  rendered  in  the  first  action, 
and  an  execution  thereupon  had  been  returned  unexe- 
cuted and  unsatisfied;  except  that  damages  cannot  be 
recovered  therein  for  a  wrongful  taking,  withholding  or 
detention.  An  action  to  recover  the  chattel  cannot  be 
maintained,  after  an  action  has  been  commenced  upon 
an  undertaking,  as  prescribed  in  this  section.  (Co.  Civ. 
Proc.  §  1736), 

Sec-  Hi    Cla/im  of  title  by  a  third  person. 

At  any  time  before  a  chattel,  which  has  been  replevied, 
is  actually  delivered  to  either  party,  if  a  person,  not  a 
party  to  the  action,  claims,  as  against  the  defendant,  a 
right  to  the  i^ossession  thereof,  existing  at  the  tirne  when 
it  was  replevied,  an  affidavit  may  be  made  and  delivered 
to  the  sheriff  in  his  behalf,  stating  that  he  makes  such  a 
claim;  specifying  the  chattel  or  chattels  to  which  it  re- 
lates, if  two  or  more  chattels  have  been  replevied,  and 
the  claim  relates  only  to  part  of  them;  and  setting  forth 
the  facts  upon  which  his  right  of  possession  depends. 
In  that  case,  the  sheriff  may,  in  his  discretion,  before  he 
delivers  the  chattel  to  the  plaintiff,  serve  upon  the 
plaintiff's  attorney  a  copy  of  the  aflSdvit,  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the  in- 
demnity is  not  furnished,  within  a  reasonable  time  after 
the  plaintiff  becomes  entitled  to  the  delivery  of  the  chat- 
tel, the  sheriff  may,  in  his  discretion,  deliver  it  to  the 
claimant,  without  incurring  any  liability  to  the  plaintiff, 
by  reason  of  so  doing.,    (Co.  Civ.  Proc.  §  ITOO). 

The  affidavit  provided  for  in  this  section  may  be  made 
by  the  agent  or  attorney  of  the  owner  of  the  property; 
but  when  made  by  the  agent  or  attorney  he  must  state 
therein  what  allegations  if  any  are  made  upon  his  in- 
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formation  and  belief;  and  he  must  state  therein  the 
grounds  of  his  behef  as  to  all  matters  not  stated  on  his 
knowledge,  and  the  reason  why  the  affidavit  is  not  made 
by  the  claimant.  (Oo.  Civ.  Proc.  §  1712).  The  claim 
under  this  section  may  be  made  at  any  time  before  the 
actual  manual  delivery  of  the  property.  {Second  Nat. 
Bank  of  Osivego  v.  Dunn,  2  Civ.  Pro.  E.  269).  The  claim 
must  be  one  which  existed  when  the  sheriff  took  the 
property.  (Id).  This  section  only  applies  when  property 
belonging  to  a  third  party  is  taken  from  the  defendant  or 
his  agent.  {King  v.  Orser,  4  Duer.  431).  The  service  of 
the  affidavit  and  the  notice  of  the  claim  on  the  person  in 
charge  of  the  office  of  the  sheriff  or  coroner,  who  has 
taken  the  property ;  is  sufficient.  {Manning  v.  Keenan, 
73  N.  Y.  45).  The  officer  is  primarily  bound  by  his  pro- 
cess to  keep  the  property,  or  deliver  it  to  the  plaintiff. 
The  service  of  the  affidavit  and  notice,  however,  sus- 
pends that  obligation  and  releases  him  from  it  unless 
indemnity  is  given;  when  given,  the  obligation  again 
attaches,  and  the  claim  of  the  person  entitled  to  the 
property  is  valid,  the  officer  being  required  to  rely  upon 
the  indemnity.  {Manning  v.  Keenan,  supra).  It  is  not 
necessary  to  call  a  sheriff's  jury  to  decide  upon  the  title 
to  the  property  in  such  cases.  {Hashins  v.  Kelly,  1 
Eobt.  160). 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the 
plaintiff,  as  prescribed  in  section  seventeen  hundred  and 
nine,  must  consist  of  a  written  undertaking  to  him,  exe- 
cuted by  at  least  two  sureties,  to  the  effect  that  they  will 
indemnify  him  against  any  liability  for  damages,  costs,  or 
expenses,  to  be  incurred  in  an  action  brought  against 
him  by  the  claimant,  or  a  person  deriving  title  from  or 
through  the  claimant,  by  reason  of  the  taking  or  deten- 
tion of  the  chattel,  or  its  delivery  to  the  plaintiff,  not  ex- 
ceeding a  sum,  to  be  specified  in  the  undertaking,  which 
must  be  at  least  five  hundred  dollars,  and  not  less  than 
the  actual  value  of  the  chattel  claimed,  and  two  hundred 
and  fifty  dollars  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required 
by  law,  must  be  a  freeholder  or  a  householder  of  the 
sheriff's   county.      The   sheriff,    before    delivering   the 
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hcattei,  may  require  the  persons  offered  as  sureties  to 
submit  to  an  examination,  before  the  officer  who  takes 
the  acknowledgment  of  the  undertaking,  as  where  pei'- 
sons  are  offered  to  him  as  bail  upon  an  arrest.  The  sure- 
ties are  entitled  to  Le  substituted  as  defendants  in  an 
action,  brought  as  prescribed  in  section  seventeen  hund- 
red and  ten,  as  if  the  chattel  had  been  levied  upon  by 
virtue  of  an  execution.     (Co.  Civ.  Proc.  §  ITll). 

A  person,  not  a  party  to  the  action,  who  has  served  an 
affidavit  as  prescribed  in  section  seventeen  hundred  and 
nine,  may  maintain  an  action  against  the  sheriff,  who 
has  delivered  the  chattel  to  the  plaintiff  to  recover  his 
damages,  by  reason  of  the  taking  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must 
be  issued  within  three  months  after  the  delivery  of  the 
chattel  to  the  plaintiff,  and  must  be  served  within  three 
months  after  it  is  issued.  An  action  cannot  be  main- 
tained against  a  sheriff,  by  a  person  so  entitled  to  make 
a  claim,  except  as  prescribed  in  this  section.  (Go.  Civ. 
Proc.  §  1710). 

The  service  of  the  affidavit  and  notice  of  claim  is  a 
sufficient  demand  to  enable  a  third  person  to  maintain 
an  action  when  he  becomes  entitled  to  do  so.  {Manning 
v.  Keenan,  12,  N.  Y.  45). 

Sec.  12.  Second  and  subsequent  replevin. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chat- 
tel, or  of  two  or  more  chattels,  described  in  the  plaintiff's 
affidavit,  and  has  served  upon  the  defendant  the  papers 
required  upon  such  a  replevin,  the  plaintiff  may,  at  any 
time  before  the  service  of  a  copy  of  the  defendant's 
answer,  or  before  judgment  by  default,  for  want  of  an 
appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  pur- 
pose, he  must  deliver  to  the  sheriff  an  affidavit,  contain- 
ing the  same  allegations,  and  a  requisition  and  undertak- 
ing, with  respect  to  the  part  yet  to  be  replevied,  as  if  the 
action  was  brought  to  recover  that  part  only.  Where  a 
second  or  subsequent  replevin  is  made,  as  prescribed  in 
this  section,  the  proceedings  are  the  same,  as  if  a  former 
replevin  had  not  been  made.     (Co.  Civ.  Proc.  §  1713). 
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There  was  no  provision  in  the  revised  statutes  for  more 
than  the  one  replevin;  and  it  was  doubtful  whether  the 
requisition  could  be  executed  at  different  times,  although 
the  property  might  consist  of  numerous  articles,  some  of 
which  could  not  immediately  be  found.  In  the  former 
action  of  replevin  the  writ  could  have  been  executed  at 
different  times,  but  the  proceedings  thereunder  must  have 
been  completed  before  the  return  day;  otherwise  alias  or 
pluries  writs  have  been  issued.  {Lowrey  v.  Mansjield,  3 
How.  Pr.  88).  This  section  regulates  the  proceedings 
under  the  first  requisition,  where  the  articles  have  not 
been  all  taken  at  one  time,  and  provides  a  substitute  for 
alias  or  pluries  writs.  It  may  sometimes  be  necessary 
to  amend  the  complaint  if  a  second  replevin  is  resorted 
to;  but  the  general  provisions  relating  to  pleadings 
suffice  for  that  purpose.  The  defendant's  pleadings  are 
rarely  to  be  disturbed,  as  the  new  requisition  must  be 
delivered  to  the  sheriff  before  answer.  (Throop's  note  to 
§  1713). 


CHAPTER  LY. 

MATEIMONIAL   ACTIOIfS. 


ARTICLE  I. — Jurisdiction  of  the  courts. 

ARTICLE  II. — Action  to  annul  a  marriage. 

ARTICLE  III.— Action  for  a  divorce. 

ARTICLE  IV. — Action  for  a  separation. 

ARTICLE  V. — Custody  of  children,  and  allowances  pending  action. 

ARTICLE  I. 

JTTEISDICTIOir   OF  THE  OOTJETS. 

There  is  no  general  Jurisdiction  in  the  courts  of  this 
state  over  the  granting  of  divorces  or  separations.  In 
England  until  1857  the  sole  jurisdiction  on  this  subject, 
was  in  the  ecclesiastical  courts,  and  that  jurisdiction  did 
not  extend  to  the  granting  of  divorces  a  vinculo.  In  the 
year  1857  there  was  established  in  England  a  court  of 
probate  and  divorce;  but  it  is  not  necessary  here  to  ex- 
amine the  jurisdiction  which  was  given  to  that  court,  or 
the  practice  in  it.  The  history  of  the  jurisdiction  of  the 
court  with  reference  to  divorces  in  the  state  of  New  York 
will  be  found  given  by  the  chancellor  in  Burtis  v.  Burtis 
(Hopk.  Ch.  557),  and  in  Griffin  v.  Griffin.  (47  N.  Y.  134, 
138).  In  1820  Chancellor  Kent  decreed  the  nullity  of  a 
marriage  on  the  ground  of  lunacy  of  one  of  the  parties 
at  the  time  it  was  alleged  to  have  been  solemnized 
( WigMman  v.  WigMman,  4  John.  Ch.  343);  and  in  1825 
Chancellor  Sandford  decree  a  marriage  void  for  fraud  in 
contracting  it.  {Ferlat  v.  Oojon,  Hopk.  Ch.  478).  Both 
of  these  cases,  however,  were  based  on  the  general  juris- 
diction of  the  court  of  chancery  in  cases  of  lunacy  and 
fraud,  and  not  upon  the  jurisdiction  of  the  ecclesiastical 
courts.  There  are  no  reported  cases  except  those  above 
cited  in  which  the  courts  have  undertaken  to  annul  the 
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contract  of  marriage  except  in  the  cases  prescribed  by 
statute;  and  whatever  power  in  that  regard  they  may 
have  by  virtue  of  their  general  equity  jurisdiction,  it  is 
well  settled  that  they  have  no  common  law  jurisdiction 
over  the  subject  of  divorce;  and  their  authority  in  that 
regard  is  confined  altogether  to  the  exercise  of  such  ex- 
press and  incidental  powers  as  are  conferred  by  the 
statute.  {ErTienbrach  v.  Erkenbrach,  96  N.  Y.  456).  A 
discussion  of  the  validity  of  divorces  which  may  be 
granted  by  the  courts  of  other  states  and  upon  which  it 
is  sought  to  procure  action  to  be  taken  by  the  courts  of 
this  state,  or  by  virtue  of  which  rights  are  asserted  in 
this  state,  is  not  germane  to  the  subject  of  this  book. 
Such  matters  are  contr<|)lled  entirely  by  rules  of  positive 
law. 

ARTICLE  II. 

ACTION   TO  ANNUL   A    MAEEIAGB. 
SECTION. 

1.  Action  by  a  woman  married  under  the  age  of  sixteen. 

2.  Action  by  either  party  to  annul  a  marriage. 

3.  Proceedings  in  the  action. 

Sec.  1.    Action  by  a  woman  married  under  the  age  of  sixteen. 

An  action  may  be  maintained,  by  the  woman,  to  pro- 
cure a  judgment,  declaring  a  marriage  contract  void,  and 
annulling  the  marriage,  under  the  following  circum- 
stances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of 
sixteen  years,  at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent 
of  her  father,  mother,  guardian,  or  other  person  having 
the  legal  charge  of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or 
cohabitation,  and  was  not  ratified  by  any  mutual  assent 
of  the  parties,  after  the  plaintiff  attained  the  age  of 
sixteen  years.     (Co.  Civ.  Proc.  §  1742). 

Until  the  year  1887,  this  section  following  the  provis- 
ions of  chapter  two  hundred  and  fifty-seven  of  the  Laws 
of  1841,  from  which  it  was  taken,  authorized  an  action 
to  be  maintained  under  it,  only  where  the  plaintiff  had 
not  attained  the  age  of  fourteen  years.     In  1887  however, 
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it  was  amended,  by  providing  that  the  action  might  be 
maintained  where  the  plaintiff  had  not  attained  the  age 
of  sixteen  years.  In  the  same  year  the  legislature 
changed  the  age  of  consent,  which  at  common  law  was 
fourteen  years  for  men  and  twelve  years  for  women,  and 
provided  that  thereafter  it  should  be  eighteen  years  for 
men  and  sixteen  years  for  women.  (4  Rev.  Srat.  8  Ed. 
2596).  In  the  Laws  of  1841  (chap.  257),  from  which  this 
section  was  taken,  it  was  provided  that  the  action  could 
be  maintained  by  a  woman  under  the  circumstances 
mentioned  in  this  section;  "where  the  marriage  was  an 
oflfense  on  the  part  of  the  husband  under  the  statute  and 
punishable  according  to  law."  These  words  made  the 
statute  apply,  practically,  only  to  cases  where  the 
marriage  was  procured  by  abduction  or  kidnapping,  or 
where  the  marriage  of  the  woman  was  forcibly  com- 
pelled, so  that  it  was  a  misdemeanor.  Since  those  words 
have  been  omitted  in  the  Code  of  Civil  Procedure,  there 
is  practically  no  difference  between  the  provisions  of  this 
section  and  subdivision  one  of  section  seventeen  hundred 
and  forty- three  {infra). 

Sec.  2.  Action  by  either  party  to  annul  a  marriage. 

An  action  may  be  raaintained  to  procure  a  judgment 
declaring  a  marriage  contract  void  and  annulling  the 
marriage  for  either  of  the  following  causes  existing  at 
the  time  of  the  marriage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the 
age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the 
parties  was  living,  and  that  the  marriage  with  the  for- 
mer husband  or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained 
by  force,  duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of 
entering  into  the  marriage  state.  But  an  action  can  be 
maintained,  under  this  subdivision,  only  where  the  in- 
capacity continues,  and  is  incurable.  (Co.  Civ.  Proc.  § 
1743). 
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The  action  provided  for  in  this  section  may  be  brought 
by  either  party. 

Sub-division  1. — Because  Conteacted  Before  the  Age 

OF  Legal  Consent. 

The  action  may  be  maintained  for  the  reason  that  one 
or  both  of  the  parties  had  not  attained  the  age  of  legal 
consent.     (Co.  Civ.  Proc.  §  1743,  subd.  1). 

An  action  to  annul  a  marriage,  on  the  ground  that  one 
of  the  parties  had  not  attained  the  age  of  legal  consent, 
may  be  maintained  by  the  infant,  or  by  either  parent  of 
the  infant,  or  by  the  guardian  of  the  infant's  person;  or 
the  court  may  allows  the  action  to  be  maintained  by  any 
person,  as  the  next  friend  of  the  infant.  But  a  marriage 
shall  not  be  annulled,  at  the  suit  of  a  party  who  was  of 
the  age  of  legal  consent  when  it  was  contracted,  or  where 
it  appears  that  the  parties,  for  any  time  after  they  at- 
tained that  age,  freely  cohabited  as  husband  and  wife. 
<Co.  Civ.  Proc.  §  174:4). 

Sub-division  2. — Because  Former  Husband  or  Wipe  of 
One  of  the  Parties  was  Living. 

An  action  may  also  be  maintained  because  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  and  the 
marriage  with  such  former  husband  or  wife  was  then  in 
force.     (Co.  Civ.  Proc.  §  1743,  subd.  2). 

An  action  to  annul  a  marriage,  upon  the  ground  that 
the  former  husband  or  wife  of  one  of  the  parties  was 
living,  the  former  marriage  being  in  force,  may  be  main- 
tained by  either  of  the  parties  during  the  lifetime  of  the 
other,  or  by  the  former  husband  or  wife.  Where  it  ap- 
pears, and  the  judgment  determines,  that  the  subsequent 
marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the 
former  husband  or  wife  was  dead,  or  without  any  knowl- 
edge on  the  part  of  the  innocent  party  of  such  former 
marriage,  the  issue  of  the  subsequent  marriage,  born  or 
begotten  before  the  final  judgment,  are  deemed  for  all 
purposes  the  legitimate  children  of  the  parent  who  at  the 
26 


202  PEACTICE. 

time  of  the  marriage  was  competent  to  contract,  and  are 
entitled  to  succeed  as  such,  in  the  same  manner  as  other 
legitimate  children,  to  the  real  and  personal  estate  of 
said  parent;  and  the  issue  so  entitled  must  be  specified 
iu  the  judgment,  and  the  innocent  party  must  be  awarded 
their  custody,  and  he  or  she  is  entitled  to  appoint  a  guar- 
dian of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases 
where  the  judgment  or  decree  of  nullity  of  such  subse- 
quent marriage  is  rendered  after  the  Code  took  effect, 
whether  such  subsequent  marriage  was  contracted  be- 
fore or  after  the  passage  thereof.    (Co.  Civ.  Proc.  §  1745). 

This  action  cannot  be  maintained  after  the  death  of 
either  of  the  parties.  {Cropsey  v.  McKinney,  30  Barb. 
47;  Combs  v.  Combs,  17  Abb.  N.  C.  265).  Where  it  is 
conceded  that  at  the  time  of  the  second  marriage,  the 
defendant  had  a  former  spouse  living,  such  second  mar- 
riage must  be  annulled.  {Appleton  v.  Warner,  51  Barb. 
270).  But  in  such  an  action  the  defendant  is  always  at 
liberty  to  show  that  the  alleged  first  marriage  is  void, 
because  the  one  with  whom  it  was  said  to  have  been 
contracted,  had  a  husband  or  wife  living  at  the  time. 
The  plaintiff  cannot  in  such  an  action,  for  the  purpose 
of  invalidating  the  marriage  which  is  the  subject  of  it, 
attack  a  former  judgment  of  divorce  procured  by  the 
defendant,  because  it  is  erroneous  or  fraudulent  or  col- 
lusive {Ruger  v.  Heckel,  85  N.  Y.  483);  but  he  is  athberty 
to  attack  it  by  proof  that  the  prior  judgment  of  divorce 
procured  by  the  defendant  was  without  jurisdiction  and 
was  therefore  void.  {Mellen  Y.Mellen,  10  Abb.  N.  C.  329). 
An  action  under  this  subdivision  cannot  be  maintained 
for  the  reason  that  the  defendant  was  married  in  viola- 
tion of  a  judgment  of  divorce  by  a  court  of  this  state 
forbidding  her  to  do  so  {Kerrison  v.  Kerrison,  8  Abb. 
N.  C.  444);  if  it  appears  that  such  marriage  was  con- 
tracted in  another  state.  {Van  Voorhis  v.  Brintnall,  86 
N.  Y.  18). 

Sub-division  3. — That  One  Party  was  an  Idiot  or 

Lunatic. 
An  action  may  be  maintained  by  either  party  to  pro- 
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cure  a  judgment  declaring  the  marriage  contract  void 
and  annulling  the  marriage  for  the  reason  that  one  of 
the  parties  was  an  idiot  or  lunatic.  (Co.  Civ.  Proc.  § 
1743,  subd.  3). 

An  action  to  annul  a  marriage,  on  the  ground  that  one 
of  the  parties  thereto  was  an  idiot,  may  be  maintained, 
at  any  time  during  the  lifetime  of  either  party,  by  any 
relative  of  the  idiot,  who  has  an  interest  to  avoid  the 
marriage.     (Co.  Civ.  Proc.  §  1746). 

An  action  to  annul  a  marriage,  on  the  ground  that  one 
of  the  parties  thereto  was  a  lunatic,  may  be  maintained, 
at  any  time  during  the  continuance  of  the  lunacy,  or, 
after  the  death  of  the  lunatic  in  that  condition,  and  dur- 
ing the  life  of  the  other  party,  to  the  marriage,  by  any 
relative  of  the  lunatic,  who  has  an  interest  to  avoid  the 
marriage.  Such  an  action  may  also  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  mind; 
but,  in  that  case,  the  marriage  shall  not  be  annulled,  if 
it  appears  that  the  parties  freely  cohabited  as  husband 
and  wife,  after  the  lunatic  was  restored  to  a  sound  mind. 
(Co.  Civ.  Proc.  §  1747). 

Where  no  relative  of  the  idiot  or  lunatic  brings  an 
action  to  annul  the  marriage,  as  prescribed  in  either  sec- 
tions seventeen  hundred  and  forty-six  or  seventeen 
hundred  and  forty-seven,  the  court  may  allow  an  action 
for  that  purpose  to  be  maintained,  at  any  time  during 
the  life-time  of  both  the  parties  to  the  marriage,  by  any 
person  as  the  next  friend  of  the  idiot  or  lunatic.  But 
this  section  does  not  apply,  where  the  marriage  might 
have  been  annulled,  at  the  suit  of  the  lunatic,  as  pre- 
scribed in  section  seventeen  hundred  and  forty-seven. 
(Co.  Civ.  Proc.  §  1748). 

In  Wightman  v.  Wightman  (4  John.  Ch.  343),  juris- 
diction was  asserted  to  annul  a  marriage  because  one  of 
the  parties  was  a  lunatic,  on  the  general  principles  of 
equity,  independent  of  statute.  Idiocy  or  lunacy  must 
have  existed  at  the  time  of  the  marriage  to  warrant  the 
court  in  annulling  it.  (See  Banker  v.  Banker,  63  N.  Y. 
409). 

A  child  of  a  marriage,  which  is  annulled  on  the  ground 
of  the  idiocy  or  lunacy  of  one  of  the  parents,  is  deemed 
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for  all  purposes,  the  legitimate  child  of  the  parent  who 
is  of  sound  mind.     (Co.  Civ.  Proc.  §  1749). 

Sub-division  4.  —  Where  Consent  was  Obtained  by 
Force  or  Fraud. 

An  action  may  be  maintained  to  procure  a  judgment 
■declaring  a  marriage  contract  void  and  annulling  the 
marriage  where  it  appears  that  the  consent  of  one  of  the 
parties  was  obtained  by  force,  duress  or  fraud.  (Co.  Civ. 
Proc.  §  1743,  subd.  4). 

An  action  to  annul  a  marriage,  on  the  ground  that  the 
consent  of  one  of  the  parties  thereto  was  obtained  by 
force,  duress,  or  fraud,  may  be  maintained,  at  any  time, 
by  the  party  whose  consent  was  so  obtained.  Such  an 
action  may  also  be  maintained,  during  the  life-time  of 
the  other  party,  by  the  parent  or  the  guardian  of  the 
person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to 
avoid  the  marriage.  But  a  marriage  shall  not  be  an- 
nulled on  the  ground  of  force  or  duress,  if  it  appears 
that,  at  any  time  before  the  commencement  of  the  ac- 
tion, the  parties  thereto  voluntarily  cohabited  as  husband 
and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  par- 
ties voluntarily  cohabited  as  husband  and  wife,  with  a 
full  knowledge  of  the  facts  constituting  the  fraud.  (Co. 
Civ.  Proc.  §  1750). 

The  power  of  the  court  to  annul  a  marriage  procured 
by  f i-aud  or  brought  about  by  the  terror  or  fear  of  the 
defendant,  does  not  arise  from  the  statute,  but  grew  out 
of  the  general  equity  powers  of  the  court.  {Ferlat  v. 
Oojon,  Hopk.  Ch.  478).  The  fact  that  at  the  time  of  the 
marriage  the  plaintiff  was  in  custody  on  the  charge  of 
being  the  putative  father  of  a  bastard  child,  and  that  he 
assented  to  the  marriage  with  some  reluctance,  is  not  suf- 
ficient duress  to  warrant  setting  it  aside.  {Jackson  v. 
Winne,  7  Wend.  47).  In  a  case  where  false  representa- 
tions had  been  made  to  a  young  girl  that  her  parents  con- 
sented, and  where  she  did  not  understand  the  nature  of  the 
contract  of  marriage,  it  was  set  aside.  {Moot  v.  Moot,  37 
Hun,  288).   In  this  case,  although  the  three  judges  of  the 
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general  term  who  delivered  the  opinion  of  the  court,  agree 
upon  afllrming  the  jadgment  setting  aside  the  marriage, 
ttiey  were  not  agreed  upon  the  grounds  upon  which  it 
should  be  done.  The  marriage  will  not  be  set  aside  for  the> 
fraud  of  the  husband  in  inducing  the  wife  to  marry  him 
by  false  representations  as  to  his  character  and  property. 
{Klein  v.  WolfsoTin,  1  Abb.  N.  C.  134).  A  representa- 
tion by  the  husband  that  his  former  wife  was  dead,  when 
in  fact  she  was  living  but  he  had  been  legally  divorced 
from  her  and  was  entitled  to  marry,  is  not  such  a  false 
representation  as  would  warrant  the  court  in  setting  aside 
the  marriage.  {ClarTce  v.  Clarke,  11  Abb.  Pr.  228).  The 
pregnancy  of  the  woman  if  not  concealed  from  the  hus- 
band is  not  such  a  fraud  as  will  annul  the  marriage 
{BartJi  V.  BartTi,  5  Law  Bull.  87)  ;  but  if  the  mother  in- 
duced the  man  to  marry  her  under  the  supposition  that 
the  child  might  possibly  be  his,  when  she  knew  that  it 
was  not  his  child,  but  that  of  some  other  person,  such  a 
fraud  would  be  sufficient  to  authorize  the  court  to  declare 
the  marriage  contract  a  nullity.  {Scott  v.  Schufeldt,  5 
Paige,  43).  The  marriage  will  not  be  set  aside  for  false 
representations  and  fraud  practiced  upon  the  plaintiff, 
when  he  cohabited  with  the  wife  for  two  years  after  the 
discovery  of  them.  {Muller  v.  Muller,  21  Wkly.  Dig. 
287). 

The  court  must,  upon  the  application  of  the  plaintiff, 
award  the  custody  of  the  children  of  a  marriage,  which  is 
annuled  on  the  ground  of  force,  duress,  or  fraud,  to  the 
innocent  parent,  unless  it  appears  that  the  latter  is  unfit, 
for  any  reason,  to  have  the  custody  of  one  or  more  of 
the  children,  in  which  case  the  court  must  give  such 
directions  relating  thereto,  as  the  interests  of  the  child  or 
children  require.  The  judgment  may  make  provision 
for  the  education  and  maintenance  of  the  children,  out  of 
the  property  of  the  gitilty  parent.    (Co.  Civ.  Proc.  §  1751). 

Sub-division  5. — For  Impotency. 

An  action  may  be  maintained  to  procure  a  judgment 

declaring  a  marriage  contract  void,  and  annulling  the 

marriage,  for  the  reason  that  one  of  the  parties  was; 

physically  incapable  of  entering  into  the  marriage  state.. 


206  PRACTICE. 

But  an  action  can  be  maintained  under  this  sub-division 
only  where  the  incapacity  continues  and  is  incurable. 
(Co.  Civ.  Proc.  §  1743,  subd.  5). 

An  action  to  annul  a  marriage,  on  the  ground  that  one 
of  the  parties  was  physically  incapable  of  entering  into 
■the  marriage  state,  may  be  maintained  only  by  the  in- 
jured party,  against  the  party  whose  incapacity  is  alleged. 
Such  an  action  must  be  commenced  before  two  years 
have  expired  since  the  marriage.    (Co.  Civ.  Proc.  §  1T52). 

Whether  the  provision  that  this  action  must  be  com- 
menced within  two  years  is  a  mere  statute  of  Umitation, 
or  is  a  condition  precedent  to  the  exercise  of  the  jurisdic- 
tion of  the  court,  see  volume  I,  page  15.  Before  the  re- 
vised statutes  the  courts  had  no  power  to  annul  a  mar- 
riage for  the  impotency  of  the  husband.  {Burtis  v. 
Burtis,  Hopk.  Oh.  557).  To  authorize  a  judgment  of 
nullity  for  this  reason,  the  physical  incapacity  of  the  de- 
fendant must  have  existed  at  the  time  of  the  marriage 
and  must  be  incurable  (Co.  Civ.  Proc.  §  1743),  and  both  of 
these  facts  must  be  estabhshed  by  the  most  satisfactory 
evidence,  although  they  are  not  disputed  by  the  defend- 
ant. Such  a  judgment  will  not  be  rendered  upon  a  de- 
fault without  examining  the  defendant  on  oath  before  a 
referee  to  whom  it  is  referred  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint ;  nor  will  a 
marriage  be  decreed' void  on  the  ground  of  the  impotence 
of  the  defendant,  until  a  surgical  examination  has  been 
had  for  the  purpose  of  ascertaining  whether  the  alleged 
incapacity  is  incurable,  if  such  defendant  is  within  the 
jurisdiction  of  the  court.  {Devanbagh  v.  Devanbagh,  5 
Paige,  554).  The  marriage  will  not  be  annulled  on  this 
ground  where  there  is  a  probability  of  capacity,  and 
where  there  is  good  reason  to  believe  that  the  disability 
of  the  defendant  may  be  removed  by  a  slight  surgical 
operation,  without  any  danger  whatever  to  the  subject 
of  such  operation.  The  mere  fact  that  the  defendant  is 
unwilling  to  cohabit  with  the  plaintiff,  and  therefore  re- 
fuses to  submit  to  such  an  operation  for  the  purpose  of 
removing  the  temporary  disability,  is  not  a  ground  for  a 
judgment  of  nullity  on  that  ground.  {Devanbagh  v. 
Devanbagh,  6  Paige,  75).     Mere  barrenness  of  the  wife 
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is  not  a  ground  for  annulling  the  marriage  contract. 
{Devanbagh  v.  Devanbagh,  5  Paige,  654,  557). 

Sec.  3.  Proceedings  in  the  action. 

The  action  is  brought  and  carried  on  in  the  same  man- 
ner as  other  actions  under  the  Code  of  Civil  Procedure. 
If  the  defendant  is  a  non-resident,  service  may  be  made 
by  pubUcation.  But  that  course  will  be  proper  only 
where  it  appears  that  the  plaintiflE  is  an  actual  resident 
of  the  state  in  good  faith. 

In  an  action  to  annul  a  marriage  or  for  a  divorce,  a 
final  judgment  shall  not  be  rendered  in  favor  of  the 
plaintiff,  upon  the  defendant's  default  in  appearing  or 
pleading,  unless  either  the  summons  and  a  copy  of  the 
complaint  were  personally  served  upon  the  defendant ; 
or  the  copy  of  the  summons  delivered  to  the  defendant, 
upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  State,  or  published,  pursuant  to  an 
order  for  that  purpose,  obtained  as  prescribed  in  chapter 
fifth  of  the  Code,  contains  the  following  words,  or  words 
to  the  same  effect,  legibly  written  or  printed  upon  the 
face  thereof,  to  wit :  ' '  Action  to  annul  a  marriage  ;" 
"Action  for  a  divorce;"  or  "Action  for  a  separation;" 
according  to  the  article  under  which  the  action  is  brought. 
Where  the  summons  is  personally  served,  but  a  copy  of 
the  complaint  is  not  served  therewith;  or  where  a  copy 
of  the  summons  and  a  copy  of  the  complaint  are  deliv- 
ered to  the  defendant  without  the  State,  the  certificate 
or  affidavit  proving  service,  must  affirmatively  state,  in 
the  body  thereof,  that  such  an  inscription,  setting  forth 
a  copy  thereof,  was  so  written  or  printed  upon  the  face 
of  the  copy  of  the  summons  delivered  to  the  defendant. 
(Co.  Civ.  Proc.  §  1Y74). 

As  to  the  effect  in  another  state  of  the  judgment 
annulling  a  marriage  where  service  is  obtained  by  publi- 
cation and  the  defendant  is  a  non-resident,  the  cases  are 
conflicting  ;  but  that  subject  is  not  necessary  to  be  dis- 
cussed in  this  book.  Although  prima  facie  the  domicile 
of  the  wife  is  the  same  as  that  of  the  husband,  yet  the 
law  recognizes  an  exception  to  that  rule  when  the  action 
is  begun  to  dissolve  a  marriage  contract.     In  such  case 
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the  legal  identity  of  person  and  interest  ceases  to  exist; 
and  the  legal  fiction  of  one  domicile  no  longer  operates; 
and  the  jurisdiction  of  the  court  to  entertain  the  action 
depends  upon  the  actual  existing  facts.  {Mellen  v.  Mel- 
len,  10  Abb.  N.  C.  329 ;  note  on  p.  333).  Whether  the 
court  has  power  to  grant  alimony  and  counsel  fees  to  the 
wife  in  actions  to  annual  a  marriage,  has  been  very 
seriously  doubted  when  the  action  is  brought  by  the 
wife.  It  was  held  in  the  case  of  Allen  v.  Allen  (8  Abb. 
N.  C.  I'r5)  that  counsel  fee  and  alimony  might  be 
granted.  This  case  was  disproved  in  Meo  v.  Meo  (18  N. 
Y.  S.  Eep.  2Y0);  in  which  the  court  held  that  there  was 
no  power  to  grant  counsel  fee  where  it  was  conceded 
that  there  was  no  marriage,  or  where  the  plaintiff  came 
into  court  alleging  that  there  was  no  marriage.  The 
rule  laid  down  in  Meo  v.  Meo  (supra)  is  fortified  by  the 
cases  of  Bartlett  v.  Bartlett  (Clark's  Ch.  460)  and  Blood- 
good  V.  Bloodgood  (59  How.  Pr.  42).  It  is  also  sustained 
by  the  reasoning  of  the  court  of  appeals  in  Collins  v. 
Collins  (80  N.  Y.  1)  and  Griffin  v.  Griffin.  (4Y  N.  Y. 
134,  136). 

These  cases  say  that  wherever  it  is  conceded  that  there 
is  no  marriage,  or  where  the  wife  comes  into  court  alleg- 
ing that  there  was  no  marriage,  counsel  fee  and  alimony 
will  not  be  granted.  Where,  however,  the  husband  is 
the  plaintiff  the  cases  are  unanimous  in  holding  that  the 
court  has  power  to  grant  alimony  and  counsel  fee  in  a 
■  proper  case.  (0'  Dea  v.  0'  Dea,  31  Hun,  441 ;  Lee  v.  Lee, 
4  Civ.  Pro.  R.  321;  Griffin  v.  Griffin,  47  N.  Y.  134).  It 
is  said  that  the  power  of  the  court  to  grant  alimony  and 
counsel  fee  in  these  cases  arises  not  from  the  statute  but 
is  incidental  to  the  general  equity  jurisdiction  of  the 
court.  The  mode  of  applying  for  alimony  and  counsel 
fee  and  the  considerations  which  will  govern  the  court  in 
deciding  the  motion  are  discussed  in  article  Y,  section  2, 
below. 

An  order,  allowing  a  person  to  maintain  an  action,  as 
the  next  friend  of  an  infant,  as  prescribed  in  section 
seventeen  hundred  and  forty-four  of  the  Code,  or  as  the 
next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section 
seventeen  hundred  and  forty-eight  of  the  Code,  may  be 
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granted  by  the  court,  in  its  discretion,  witliout  notice,  or 
npon  notice,  to  such  persons  and  in  such  a  manner,  as  it 
deems  proper.  A  motion  to  vacate  such  an  order  must 
be  made  at  a  term  held  by  the  judge  who  granted  it,  un- 
less he  is  dead,  out  of  office,  or  unable  to  hear  it  by  reason 
of  sickness  or  otherwise;  or  unless  he  expressly  directs  it 
to  be  heard  at  a  term  held  by  another  judge.  But  where 
such  an  order  has  been  granted,  the  court  to  which  ap- 
plication for  final  judgment  is  made,  may  dismiss  the 
complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled 
to  judgment.     (Co.  Civ.  Proc.  §  1Y65). 

In  an  action  to  annul  a  marriage,  a  final  judgment,  an- 
nulling the  marriage,  shall  not  be  rendered  by  default, 
for  want  of  an  appearance  or  pleading,  or  upon  the  trial 
of  an  issue,  without  proof  of  the  facts,  upon  which  the  alle- 
gation of  nullity  is  founded.  And  the  declaration  or 
confession  of  either  party  to  the  marriage  is  not  alone 
sufficient  as  proof;  but  other  satisfactory  evidence  of  the 
facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  npon  an  allegation  of  the  physical 
incapacity  of  one  of  the  parties  thereto,  the  court  must, 
upon  the  application  of  either  of  the  parties,  make  an 
order  directing  tbe  trial,  by  a  jury,  of  all  the  issues  of 
fact;  or  it  may,  of  its  own  motion,  make  an  order  direct- 
ing the  trial,  by  a  jury,  of  one  or  more  issues  of  fact;  for 
which  purpose,  the  questions  to  be  tried  must  be  pre- 
pared and  settled  as  prescribed  in  section  nine  hundred 
and  seventy  of  the  Code.     (Co.  Civ.  Proc.  §  1753). 

Where  a  woman  had  obtained  a  judgment  annulling  a 
marriage  for  the  reason  that  she  was  the  wife  of  another 
person  at  the  time  that  it  was  contracted,  and  she  had 
upon  the  death  of  such  other  person  claimed  to  be  en- 
titled to  letters  of  administration  because  she  was  his 
widow,  the  court  upon  the  application  of  the  heirs-at-law 
of  the  deceased,  opened  the  judgment  and  sent  the  case 
back  to  the  referee  to  allow  such  heirs-at-law  and  next- 
of-kin  to  produce  and  examine  witnesses  todisprove  the 
invalidity  of  the  second  marriage.  It  was  held  in  that 
case  that  upon  so  opening  the  judgment  the  plaintiff  in 
27 
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the  action  was  entitled,  if  she  demanded  it,  to  have  the 
heirs-at-law  made  parties  defendant  in  the  action.  {Tilhy 
V.  Hayes,  27  Hun,  251). 

Where  a  default  has  been  made  in  the  action,  the  pro- 
ceedings upon  an  order  of  reference  will  be  found  at 
volume  II,  page  352.  If  no  answer  has  been  served  the 
proper  provisions  of  the  order  of  reference  will  be  found 
stated  in  volume  II,  at  page  350.  Where  issue  has  been 
joined  in  the  action,  the  order  of  reference  must  be  in  all 
cases  to  hear  and  determine  the  action.  (Vol.  II,  p.  343). 
A  compulsory  reference  can  be  ordered  in  such  action 
only  where  the  action  is  founded  on  the  allegation  of  the 
physical  incapacity  of  the  parties.  [Morrell  Y.Morrell,  17 
Hun,  324).  In  all  other  cases  either  party  has  a  right  to 
a  trial  by  jury.  (Co.  Civ.  Proc.  §  1753).  As  to  the  pro- 
ceedings before  a  referee  see  volume  II,  page  366.  In  an 
action  to  annul  a  marriage,  judgment  cannot  be  taken,  as 
of  course,  upon  a  referee's  report,  whether  made  to  hear 
and  determine,  or  an  incidental  reference  as  prescribed 
in  section  twelve  hundred  and  fifteen  of  the  Code.  In 
all  such  cases  the  testimony  of  the  witnesses  and  the  other 
proceedings  upon  the  reference,  must  be  certified  to  the 
court  by  the  referee  with  his  report  and  judgment  must  be 
rendered  by  the  court.  (Co.  Civ.  Proc.  §  1229;  Vol.  II,  p. 
665).  As  to  what  questions  may  be  raised  upon  motion  be- 
fore the  court  see  vol.  II,  p.  380  and  Wilmann  v.  Uhlmann. 
(17  Abb.  N.  C.  236,  264).  It  is  irregular  in  these  cases 
to  enter  judgment  without  the  special  order  of  the  court. 
{Blott  V.  aider,  47  How.  Pr.  90).  Where  a  jury  trial  is 
desired,  the  manner  of  proceeding  to  obtain  a  settlement 
of  issues  will  be  found  at  vol.  II,  pp.  188,  196,  199  et  seq. 
As  to  the  mode  of  entering  judgment  after  the  trial  of 
questions  of  fact  by  the  jury,  see  volume  II,  p.  613. 
Where  a  trial  by  jury  is  a  matterof  right  the  court  could 
not  refuse  to  follow  the  verdict  of  the  jury  unless  the 
verdict  is  set  aside.  A  motion  for  a  new  trial  in  such 
cases  will  lie  upon  the  ground  that  the  verdict  is  against 
evidence,  or  upon  any  of  the  other  grounds.  If  made 
upon  the  ground  that  the  verdict  is  against  evidence,  it 
can  only  be  granted  of  course  for  the  same  reasons  as  in 
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other  cases  where  a  trial  by  jury  has  been  had.    (Yol.  II, 
p.  403). 

A  final  judgment,  annulling  a  marriage,  rendered  dur- 
ing the  life-time  of  both  the  parties,  is  conclusive  evi- 
dence of  the  invalidity  of  the  marriage  in  every  court  of 
record  or  not  of  record,  in  any  action  or  special  proceed- 
ing, civil  or  criminal.  Such  a  judgment,  rendered  after 
the  death  of  either  party  to  the  marriage,  is  conclusive 
only  as  against  the  parties  to  the  action,  and  those  claim- 
ing under  them.     (Co.  Civ.  Proc.  §  1754). 


ARTICLE  III. 

ACTION  FOR  A  DIVORCE. 

SECTION. 

1.  When,  it  may  be  brought. 

2.  Proceedings  in  the  action. 

3.  Regulations  with  regard  to  judgment. 

Sec.  1.   Wben  it  may  be  brought. 

In  either  of  the  following  cases,  a  husband  or  a  wife 
may  maintain  an  action,  against  the  other  party  to  the 
marriage,  to  procure  a  judgment,  divorcing  the  parties 
and  dissolving  the  marriage  by  reason  of  the  defendant's 
adultery: 

1.  Where  both  parties  were  residents  of  the  state,  when 
the  offense  was  committed. 

2.  Where  the  parties  were  married  within  the  state. 

3.  Where  the  plaintiff  was  a  resident  of  the  state,  when 
the  offense  was  committed,  and  is  a  resident  thereof, 
when  the  action  is  commenced. 

4.  Where  the  offiense  was  committed  within  the  state, 
and  the  injured  party,  when  the  action  is  commenced, 
is  a  resident  of  the  state.     (Co.  Civ.  Proc.  §  1756). 

As  we  have  seen,  the  jurisdiction  of  the  court  in  these 
cases  exists  only  by  statute.  (See  article  I,  supra).  The 
revised  statutes  used  the  words  "actual  inhabitant"  in 
that  portion  of  it  which  corresponded  to  this  section,  in- 
stead of  the  word  "resident."  Under  those  statutes  it 
was  held  that  where  a  marriage  had  been  solemnized 
abroad,  it  must  appear  that  the  plaintiff  was  an  actual 
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resident  of  the  state  at  the  time  of  the  commission  of  the 
offense  and  also  at  the  time  of  the  commencement  of  the 
action,  in  order  to  entitle  him  to  maintain  the  action  for 
the  divorce.  {Otto  v.  Otto,  8  Wkly.  Dig.  413;  McNeil 
McNeil,  3  Edw.  Ch.  550).  It  is  not  probable  that  the 
change  in  the  wording  of  the  statute  has  changed  this 
rule  of  law.  A  superior  city  court  has  no  jurisdiction  in 
this  action  unless  the  plaintiff  was  a  resident  of  the  city 
and  the  cause  of  action  arose  therein  and  the  defend- 
ant was  served  therein.  {Morgan  v.  Morgan,  6  Law 
Bull.  62). 

If  a  married  woman  dwells  within  the  State,  when 
she  commences  an  action  against  her  husband  for 
a  divorce  or  separation,  she  is  deemed  a  resident 
thereof,  although  her  husband  resides  elsewhere.  (Oo. 
Civ.  Proc.  §  1Y68). 

In  either  of  the  following  cases,  the  plaintifif  is  not 
entitled  to  a  divorce,  although  the  adultery  is  estab- 
hshed : 

1.  Where  the  offense  was  committed  by  the  procure- 
ment or  with  the  connivance  of  the  plaintifif. 

2.  Where  the  offense  charged  has  been  forgiven  by 
the  plaintiff.  The  forgiveness  may  be  proved,  either 
affirmatively,  or  by  the  voluntary  cohabitation  of  the 
parties,  with  the  knowledge  of  the  fact. 

3.  Where  there  has  been  no  express  forgiveness,  and 
no  voluntary  cohabitation  of  the  parties,  but  the  action 
was  not  commenced  within  five  years  after  the  dis- 
covery, by  the  plaintiff,  of  the  offense  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adul- 
tery, under  such  circumstances,  that  the  defendant 
would  have  been  entitled,  if  innocent,  to  a  divorce.  (Co. 
Civ.  Proc.  §  1758). 

It  is  usual  to  allege  in  the  complaint  that  the  adul- 
tery for  which  the  action  was  brought  was  not  by  the 
consent,  connivance,  privity  or  procurement  of  the 
plaintiff;  that  five  years  had  not  elapsed  after  the  dis- 
covery of  the  adultery  by  the  plaintiff  before  the  com- 
mencement of  the  action ;  and  that  the  plaintiff  had  not 
voluntarily  cohabited  with  the  defendant  after  the  dis- 
covery of  the  adultery.     These  allegations  do  not  appear 
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to  be  required,  although  in  the  case  of  Myers  v.  Myers 
(41  Barb.  114)  it  is  stated  that  they  must  be  averred. 

General  Eule  seventy-three  provides  that  when  the 
action  is  for  a  divorce  on  the  ground  of  adultery,  unless 
it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity 
or  procurement  of  the  plaintiff;  that  five  years  have  not 
■elapsed  since  the  discovery  of  the  fact  that  such  adul- 
tery had  been  committed;  and  that  the  plaintiff  has  not 
voluntarily  cohabited  with  the  defendant  since  such  dis- 
covery; and  also,  where,  at  the  time  of  the  offense 
charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged 
to  have  been  committed,  that  five  years  have  not 
elapsed  since  the  commencement  of  such  adulterous  in- 
tercourse was  discovered  by  the  jilaintiff,  and  the  com- 
plaint containing  such  averments  be  verified  by  the  oath 
of  the  plaintiff,  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded, 
until  the  plaintiff's  affidavit  be  produced,  stating  the 
above  facts  ;  and  in  case  of  reference,  the  plaintiff  shall 
be  specifically  examined  on  oath  as  to  each  of  these  par- 
ticulars. In  view  of  the  provisions  of  this  general  rule, 
it  is  safer  to  make  these  allegations  in  the  complaint, 
although  the  facts  mentioned  in  section  seventeen  hund- 
red and  fifty-eight  of  the  Code  amount  rather  to  a  for- 
feiture of  the  right  of  action  than  to  conditions  prece- 
dent. As  such,  they  are  spoken  of  in  Farace  v.  Farace. 
(61  How.  Pr.  61).  Procurement  or  connivance  forfeits 
the  right  to  the  divorce  on  the  ground  of  adultery,  on 
the  principle  that  he  who  consents  to  it  cannot  receive 
an  injury.  {Myers  v.  Myers,  41  Barb.  114).  It  is  said 
in  the  case  of  Rogers  v.  Rogers  (3  Hagg.  58)  that  in 
order  to  constitute  connivance,  actual  co-operation  is  not 
necessary  ;  passive  acquiescence,  with  the  intention  and 
in  the  expectation  that  guilt  will  follow,  is  sufficient. 
On  the  other  hand,  there  must  be  consent  either  express 
or  necessarily  implied  from  the  circumstances  of  the 
case ;  mere  negligence  or  inattention  or  overconfldence 
or  dullness  of  apprehension  or  indifference  is  not  suffi- 
cient.   It  was  held  in  Cfower  v.  Qower  (Law  Rep.  2  P.  & 
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D.  428 ;  see,  also,  Myers  v.  Myers,  41  Barb.  114)  that 
if  a  person  employed  by  the  husband  to  watch  the  wife, 
for  the  purpose  of  obtaining  evidence  of  adultery,  brings 
about  the  act  of  adultery,  the  husband  cannot  obtain  a 
decree  of  dissolution  on  the  ground  of  such  adultery, 
although  he  may  not  have  directed  or  authorized  his 
agent  to  bring  it  about.  Connivance  is  an  agreement 
between  the  parties  for  one  of  them  to  commit,  or  appear 
to  commit  an  act  of  adultery,  so  as  to  suffer  the  other  to 
obtain  a  remedy  at  law,  as  for  a  real  injury.  {Crewe  v. 
Crewe,  3  Hagg.  131).  Mr.  Barbour  says  that  that  was 
probably  what  was  meant  by  the  word  "procurement  " 
in  the  statute.  (2  Barb.  Ch.  Pr.  254;  2Hoff.  Ch.  Pr.  288). 
Where,  upon  the  trial  of  an  action  brought  by  the  wife 
to  procure  a  divorce  from  her  husband,  it  appeared  that 
he  had  committed  adultery  with  her  connivance  and  con- 
sent, and  the  defendant  alleged  and  proved  that  his  wife 
had  committed  adultery  once  before  and  once  after  the 
time  charged  at  which  he  had  committed  it,  and  that  he 
had  not  connived  at  or  consented  to  her  so  doing,  and 
that  he  had  not  condoned  her  offense,  it  was  held  that 
her  connivance  at  his  adultery  prevented  her  from  using 
it  as  a  defense,  and  that  he  was  entitled  to  an  absolute 
divorce.  {Bleck  v.  BlecJc,  27  Hun,  296).  Condonation 
or  forgiveness  is  always  a  defense,  if  it  appears  at  any 
stage  of  the  case.  If  the  court  has  reason  to  suspect 
that,  or  of  any  other  valid  defense  at  any  stage  of  the 
cause,  although  not  pleaded,  it  will  inquire  into  it,  or 
will  allow  an  amendment  to  ena;ble  the  defendant  to  set 
it  up.  {Smith  v.  Smith,  i  Paige,  432;  Peck  v.  PecJi,  44 
Hun,  290).  It  is  not  the  policy  of  the  law  to  allow  judg- 
ments of  divorce  to  be  taken  where  a  valid  defense  ex- 
ists, and  the  courts  on  their  own  motion  will  interfere  to 
prevent  such  a  result  where  the  facts  are  brought  to 
their  knowledge  in  any  way.  (Id.)  A  voluntary  co- 
habitation by  the  plaintiff  with  the  defendant  with  full 
knowledge  of  the  adultery  operates  as  a  condonation 
{Johnson  v.  Johnson,  14  Wend.  637);  but  while  this  is 
the  general  rule,  it  is  not  without  exceptions.  The  fact 
of  cohabitation  by  the  wife,  will  not  always  beh'eld,  as  a 
matter  of  law,  to  be  a  condonation  and  a  strict  bar  to  her 
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action  for  a  divorce;  because  she  is  to  a  certain  extent 
under  the  control  of  her  husband.  ( Wood  v.  Wood,  2 
Paige,  108;  Johnson  \.  Johnson,  1  Edw.  Ch.  439).  To  be 
effectual  as  a  bar  the  condonation  must  have  been 
made  with  knowledge  of  the  facts;  mere  suspicion  is  not 
sufficient;  there  must  be  such  knowledge  as  to  create  a 
belief  of  the  facts  in  the  mind  of  a  reasonable  person,  if 
indeed  it  is  not  necessary  that  the  plaintiff  should  have 
actual  belief  in  the  guilt  of  the  other  party.     ( Uhlmann  v. 

Uhlmann,  17  Abb.  N.  C.  236;  2  Bish.  on  Mar.  &Div.  §  38, 
et  seq).  Condonation  is  only  a  conditional  forgiveness; 
and  a  repetition  of  the  offense  will  revive  the  injury. 
{Smith  V.  Smith,  i  Paige,  432). 

There  is  a  difference  between  the  English  and  the  New 
York  rule  in  regard  to  the  effect  of  a  repetition.  Ac- 
cording to  the  English  authorities,  in  order  to  revive  a 
condoned  adultery,  it  is  not  necessary  that  the  new 
injury  should  be  of  the  same  nature  ;  but  cruelty  or  de- 
sertion or  other  improper  conduct  of  the  husband  towards 
his  wife  is  held  sufficient  for  that  purpose.  {Durant  v. 
Durant,  1  Hagg.  745).  In  this  state,  however,  the  prin- 
ciple of  revival  of  a  condoned  offense  is  applied  only  on 
the  commission  of  a  new  offense  of  the  hke  nature, 
which  would,  of  itself,  entitle  the  injured  party  to  a 
divorce.     {Smith  v.   Smith,    4   Paige,  432;    Whispell  v. 

Whispell,  4  Barb.  217;  Johnson  v.  Johnson,  4  Paige, 
460).  Where,  however  it  appears  that  the  condonation 
of  the  adultery  was  upon  a  promise  by  the  husband,  who 
was  the  guilty  party,  that  he  would  in  all  things  there- 
after treat  his  wife  kindly  and  in  a  proper  manner  and 
would  be  a  good  and  affectionate  husband  to  her,  it  has 
been  held  that  a  violation  of  that  promise  revives  the 
offense,  and  that  the  action  for  a  divorce  may  be  main- 
tained for  it.  {Timerson  v.  Timerson,  2  How.  Pr.  N.  S. 
526;  see  also  Betz  v.  Betz,  2  Eobt.  694).  To  make  the 
act  of  condonation  effectual,  it  must  be  one  to  which  both 
husband  and  wife  assent,  and  in  which  each  participates. 
An  unaccepted  offer  of  the  wife  to  return  to  the  bed  of 
her  husband,  after  he  has  committed  adultery,  is  not  of 
itself  condonation.  {Betz  v.  Betz,  supra).  Where  it 
appears  that  more  than  five  years  have  elapsed  since  the 
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knowledge  of  the  adultery  came  to  the  plaintiff,  the 
complaint  must  be  dismissed.  If  the  plaintiff  knows 
that  his  wife  has  married  a  second  time,  and  that  she 
has  lived  and  cohabited  with  her  second  husband,  or  if 
he  knows  that  she  is  living  in  open  and  notorious 
adultery  with  a  paramour,  his  right  to  a  divorce  on 
account  of  that  adultery  will  be  barred  at  the  expiration 
of  five  years  from  the  time  he  first  learned  of  it;  although  , 
it  has  been  continued  dovv-n  to  the  time  of  the  commence- 
ment of  the  action.  And  where  it  has  continued  to  be 
notorious  for  more  than  five  years,  the  plaintiff  must 
show  good  reason  why  he  did  not  know  of  the  same, 
until  five  years  before  the  commencement  of  his  action. 
( Valleau  v.  Valleau,  6  Paige,  207). 

The  adultery  of  the  plaintiff  is  an  absolute  bar  to  a 
judgment  on  her  part  for  a  divorce  {Peck  v.  Peek,  4i 
Hun,  290);  although  it  appears  that  it  was  committed 
after  the  action  was  commenced.  {Smih  v.  Smith,  4 
Paige,  432).  The  court  will  allow  the  defendant  to 
amend  his  answer  so  as  to  set  it  up.  To  establish  adul- 
tery as  a  defense,  it  is  not  necessary  that  it  should  be 
committed  under  such  cii'cumstances  as  to  give  the  court 
jurisdiction  to  grant  a  divorce  for  it.  It  is  a  sufficient 
bar  to  the  action,  although  it  does  not  appear  that  at  the 
time  of  its  commission  the  parties  were  inhabitants  of 
this  State,  or  that  the  defendant  at  that  time,  or  at  the 
time  of  the  commencement  of  the  action  was  a  resident 
of  the  State.  {Leseuer  v.  Leseuer,  31  Barb.,  330).  It 
is  not  necessary  eitlier,  that  the  evidenoe  required  to 
prove  the  adultery  when  it  is  set  up  as  a  defense  to  the 
action,  should  be  as  strong  and  convincing  as  that  which 
is  necessary  to  sustain  a  suit  for  a  divorce  on  the  ground 
of  adultery.     {Peck  \.  Peck,  44  Hun,  290). 

Sec.  2.  Rroceedins  in  the  action. 

The  proceedings  in  the  action  are  the  same  as  thT^se  in 
any  other  personal  action,  and  are  governed  by  the  same 
regulations.  It  should  be  brought  in  the  county  in 
which  one  of  the  parties  resided  at  the  time  of  the  com- 
mencement of  the  action.  {Jeivitt-  v.  Jewitt,  18  N.  Y. 
S.  Rep.  238).     As  to  the  requirement  with  regard  to  the 
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service  of  summons,  see  article  II,  section  three,  supra. 
As  to  the  general  rules  for  what  should  be  contained 
in  the  complaint,  see  vol.  I,  page  318;  and  section  one, 
supra.  The  complaint  should  allege  the  marriage,  and 
the  facts  showing  that  the  court  has  jurisdiction  of  the 
pai'ties  within  section  seventeen  hundred  and  fifty-six. 
(supra).  The  adultery  of  the  defendant  should  be  stated' 
with  reasonable  certainty,  so  that  the  defendant  can 
identify  the  offense  of  which  he  or  she  is  charged;  and 
should  be  accompanied  with  so  much  particularity  of 
time  and  place  and  person,  as  reasonably  to  inform  the 
defendant  of  the  criminal  intercourse  designed  to  be  re- 
lied on  as  the  basis  of  the  action.  {Cardwell  v.  Cardwell, 
12  Hun,  92).  If  the  person  with  whom  the  adultery 
was  committed  is  unknown  to  the  party  pleading,  yet 
the  times  and  places  should  be  specifically  stated;  or  if 
the  time  and  place  are  unknown,  the  complaint  should 
state  specifically  the  person  with  whom  the  adultery  is 
alleged  to  have  been  committed.  {Tim  v.  Tim,  16  Abb. 
Pr.  N.  S.  39;  Cardwell  v.  Cardwell,  12  Hun,  92). 

The  rule  has  been  laid  down  that  it  is  necessary  to 
state  the  name  of  the  person  with  whom  the  adultery 
has  been  committed  if  the  person  is  known;^  but  if  the 
person  is  unknown,  that  fact  should  be  stated  in  the 
complaint;  and  there  must  be  a  reasonable  certainty  as 
to'the  time  and  place.  {Morrell  v.  Morrell,  1  Barb.  318; 
Mitchell  v.  Mitchell,  61  N.  Y.  398).  In  the  case  last 
cited  where  the  complaint  averred  the  commission  of  the 
offense  with  aj)erson  whose  name  was  unknown  to  the 
plaintiff,  at  times  between  certain  specified  dates  and  in 
the  town  or  city  named,  with  the  further  averment  that 
the  plaintiff  was  unable  to  state  more  particularly  the 
times  and  p)laces;  it  was  held  that  it  was  sufficient  to  au- 
thorize evidence  in  proof  of  the  offense  so  charged,  and 
if  it  was  proved,  to  sustain  the  action;  although  no  proof 
was  given  of  offienses  particularly  charged.  In  that 
case,  however,  the  defendant  had  answered  the  com- 
plaint with  a  general  denial,  and  had  made  no  motion  to 
make  the  complaint  definite  and  certain,  or  for  a  biU  of 
particulars.  As  to  whether  it  is  necessary  to .  negative 
28 
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the  facts  stated  is  section  seventeen  hundred  and  fifty- 
eight,  see  section  one,  supra.  {Zorhowski  v.  Zorowski, 
27  How.  Pr.  37).  If  there  are  children  of  the  marriage, 
and  the  plaintiff  seeks  to  have  the  custody  of  the  chil- 
dren awarded  to  him,  the  complaint  should  allege  the 
facts  which  are  necessary  to  enable  the  court  to  pass 
upon  that  question.  If  the  allegations  of  the  complaint 
are  not  specific  enough  te  enable  the  defendant  to  meet 
charges  made  in  it,  his  remedy  is  by  a  motion  to  make 
the  complaint  definite  and  certain  (vol.  I,  p.  30),  or  for  a 
biU  of  particulars.  (Vol.  I,  p.  276).  As  to  the  granting 
of  an  order  of  arrest  in  the  action  see  volume  I,  pp. 
404,  405. 

The  court  may  appoint  a  receiver  whenever  it  is  neces- 
sary to  do  justice  between  the  parties.  {Kirhy  v.  Kiihy, 
1  Paige,  261).  It  seems  now  to  be  settled  that  an  action 
for  a  divorce  and  an  action  for  a  separation  cannot  be 
joined.  {M'Intosh  v.  Wlntosli,  12  How.  Pr.  289;  Buch- 
holz  V.  Buchholz,  1  How.  Pr.  N.  S.  46).  If  the  defend- 
ant does  not  answer,  the  usual  course  is  to  move  at  spec- 
ial term  for  the  appointment  of  a  referee  to  take  proof  of 
the  facts  stated  in  the  complaint.  The  rules  as  to  the 
service  of  notice  of  application  are  found  at  volume  II, 
pp.  589,  594.  When  a  referee  is  appointed,  the  statute 
provides  that  he  shall  not  be  nominated  by  either  party 
(vol.  II,  p.  352);  nor  can  a  referee  be  appointed  without 
proof  by  afiidavit  of  the  service  of  the  summons  and 
complaint  in  the  manner  prescribed  by  the  statute. 
Notice  of  appearance  and  retainer  does  not  excuse  that 
proof.  (Gen.  Eule  73).  If  there  is  no  issue  the  order 
of  reference  is  to  take  proof  and  report  the  testimony  and 
the  facts  and  circumstances  and  the  opinion  of  the 
referee  to  the  court.  If  an  issue  has  been  joined  the  or- 
der of  reference  is  the  usual  reference  to  hear  and  deter- 
mine. In  that  case,  any  other  order  is  irregular.  {Sul- 
livan V.  Sullivan,  41  Super.  519;  McCleary  v.  McCh  ary, 
30  Hun,  154).  The  rules  with  regard  to  the  proceedings 
before  a  referee  are  found  at  volume  II,  pp.  366,  371. 
In  the  first  department,  however,  by  a  recent  rule 
adopted  by  the  judges  of  that  department,  a  reference  in 
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case  of  a  default  cannot  be  ordered,  but  the  proof  must  be 
taken  in  court. 

If  the  answer  does  not  put  in  issue  the  allegation  of 
adultery,  or  if  the  defendant  makes  default  in  appearing 
or  pleading,  the  plaintiff,  before  he  is  entitled  to  Judg- 
ment, must  nevertheless  satisfactox'ily  prove  the  material 
allegations  of  his  complaint,  and  also,  by  his  ovs^n  testi- 
mony or  otherwise,  that  there  is  no  judgment  or  decree, 
in  any  court  of  the  State  of  competent  jurisdiction^ 
against  him  in  favor  of  the  defendant  for  a  divorce  upon 
the  ground  of  adultery.     (Co.  Civ.  Proc.  §  1757). 

Upon  a  reference  it  must  be  shown  that  the  adultery 
charged,  was  committed  without  the  consent,  connivance 
privity  or  procurement  of  the  plaintiff;  and  that  five 
years  have  not  elapsed  since  the  discovery  of  the  fact  that 
such  adultery  has  been  committed  ;  and  that  the  plaintiff 
has  not  voluntarily  cohabited  with  the  defendant  since 
sach  discovery  ;  and  also  where  at  the  time  of  the  offense 
charged  the  defendant  was  living  in  adulterous  inter- 
course -with,  the  person  with  whom  the  offense  is  alleged 
to  have  been  committed,  that  five  years  have  not  elapsed 
since  the  commencement  of  such  adulterous  intercourse 
was  discovered  by  the  plaintiff.  (Gen.  Rule  73).  Where 
these  facts  are  averred  in  the  complaint,  which  is  verified, 
and  are  not  denied  by  the  defendant,  it  is  not  necessary 
that  the  proof  of  them  should  be  made  before  the  referee. 
{Burgess  v.  Burgess,  52  Super.  545).  Either  party  is  a 
competent  witness  before  the  refereee  only  to  prove  the 
marriage  or  disprove  the  allegation  of  adultery  (Co.  Civ. 
§  831);  but  the  facts  required  to  be  proved  by  generl  rule 
seventy-three,  and  the  further  fact  that  there  is  no  judg- 
ment or  decree  in  any  court  or  the  state  against  the 
plaintiff  in  favor  of  the  defendant  for  a  divorce  on  the 
ground  of  adultery  (Co.  Civ.  Proc.  §  1757),  may  be  proved 
and  shown  by  the  evidence  of  the  plaintiff.  The  evidence  to 
warrant  a  judgment  for  a  divorce  on  the  ground  of  adul- 
tery must  be  clear  and  satisfactory  ;  and  it  must  show  the 
guilt  of  the  defendant  as  a  necessary  conclusion.  {Fer- 
guson V.  Ferguson,  3  Sand.  307). 

A  divorce  will  not  be  granted  on  the  evidence  of  a 
prostitute  or  a  private  detective  alone  {Holier  v.  Moller^ 
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•9  N.  Y.  S.  Rep.  800);  nor  upon  the  evidence  of  a  para- 
mour if  it  is  unsupported.  {Beadleston  v.  Beadleston, 
20  N.  Y.  S.  Eep.  21 ;  Anon.,  5Robt.  611).  Confession  of 
the  defendant  are  always  admissible  in  evidence,  but  to 
avoid  the  danger  of  collusion  the  court  before  granting 
the  judgment  of  divorce  upon  them,  will  require  such 
corroborations  of  the  confessions  as  to  remove  all  just 
susiDicion  of  collusion.  When  that  is  satisfactorily  done 
the  confessions  are  a  sufficient  basis  for  a  judgment  of 
divorce.  {Madge  v.  Madge,  42  Hun,  524).  It  is  not 
usual,  nor  would  it  be  proper,  however,  to  grant  a 
divorce  upon  evidence  of  confessions  alone;  unless  they 
are  corroborated  in  such  a  way  as  to  dispel  any  suspi- 
cion that  they  are  collusive.  The  report  should  in  all 
cases  find  facts  and  conclusions  of  law.  {Sullivan  v. 
Sullivan,  41  Supr.  619;  OUcTc  v.  OlicTc,  5  Law  Bull.  62; 
Yol.  II,  p.  375).  As  to  filing  exceptions  to  the  report, 
see  vol.  II,  page  376. 

Judgment  can  in  no  case  be  entered  without  applica- 
tion to  the  court  which  must  be  made  at  a  special  term. 
Where  issue  has  been  joined  in  the  action  the  defendant 
is  entitled  of  course  to  notice  of  the  application  for  judg- 
ment; in  any  other  case  the  rule  is  the  same  as  in  other 
actions;  and  is  found  in  volume  TI,  pp.  590,  591.  The 
court  may  in  all  cases  refuse  to  confirm  the  report  for 
fraud  or  collusion  or  any  irregularity  when  they  appear. 
(Yol.  II,  p.  380).  Where  there  is  no  answer,  the  con- 
clusions of  the  referee  are  not  binding  on  the  court;  but 
it  may  refuse  to  confirm  the  report,  and  the  case  back  to 
the  referee,  or  may  order  judgment  adversely  to  his  con- 
clusions. {Merrill  v.  Merrill,.  11  Abb.  Pr.  N.  S.  74; 
Moore  v.  Moore,  14  Wkly.  Dig.  255).  Where,  how- 
ever, an  issue  has  been  joined,  and  it  has  been 
referred  to  a  referee  to  hear  and  determine,  although 
judgment  cannot  be  entered  without  an  application 
to  the  court,  the  extent  of  the  power  of  the  court 
upon  such  application  is  not  thoroughly  settled.  In 
Uhlmann  v.  UJilmann  (17  Abb.  N.  C.  287,  262,  264),  it 
was  held  in  the  superior  court  and  the  court  of  common 
pleas  that  the  supervising  power  was  vested  in  the  court 
simply  as  a  protection  against  fraud  or  collusion,  or  fail- 
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ure  to  comply  with  the  various  special  statutory  require- 
ments as  to  the  conduct  of  actions  ;  and  while  the  court 
might  order  a  new  trial,  that  should  not  be  done  if  there 
was  enough  on  the  whole  case  to  show  that  the  decision 
of  the  referee  was  substantially  right.  But  in  Hartman 
V.  Hartman  (9  N.  Y.  S.  Rep.  848),  which  was  decided  by 
the  general  term  of  the  supreme  court  in  the  first  depart- 
ment, where  an  answer  had  been  interposed,  and  the  case 
had  been  referred  to  a  referee  to  hear  and  determine,  and 
his  report  was  made  that  the  complaint  should  be  dis-- 
missedj  the  court  refused  to  confirm  it  upon  the  ground 
that  it  was  not  warranted  by  the  evidence  ;  and  the  court 
at  general  term  aflirmed  the  order.  The  same  course  was 
taken  in  Harding  v.  Harding.  (43  Super,  J.  &  S.  27)., 
The  rule  seems  to  be  that  upon  such  a  motion  the  court 
has  power  to  examine  the  evidence  and  proceedings  suffi- 
ciently to  assure  itself  that  there  is  no  irregularity  or  col- 
lusion, that  all  the  statutory  rules  have  been  complied  with,, 
and  that  the  evidence  is  such  as  to  warrant  the  referee  in 
reaching  the  conclusion  he  has  arrived  at;  but  that  errors 
in  the  rulings  of  the  referee  cannot  be  considered,  nor 
can  he  order  a  new  trial  because  the  findings  are  against 
the  weight  of  evidence,  if  there  is  sufficient  prima  facie- 
evidence  to  warrant  the  referee  in  reaching  the  conclu- 
sion which  he  did. 

The  answer  of  the  defendant  may  be  made  without, 
verifying  it,  notwithstanding  the  verification  of  the  com- 
plaint.    (Co.  Civ.  Proc.  §  1757). 

If  the  defendant  relies  upon  recrimination  or  condo- 
nation, it  must  be  pleaded.  {Roe  v.  Roe,  14  Hun,  612). 
The  defendant  cannot  set  up  as  a  defense  the  impotency 
of  the  plaintiff.     {Griffin  v.  Griffin,  23  How.  Pr.  183). 

Where  an  action  for  divorce  or  separation  is  brought 
by  either  husband  or  wife,  a  cause  of  action  against  the 
plaintiff  and  in  favor  of  the  defendant,  for  either  of 
those  causes,  may  be  interposed,  in  connection  with  a:, 
denial  of  the  material  allegation:  of  the  complaint,  as  a, 
counter-claim.     (Co.  Civ.  Proc.  §  1Y70). 

In  actions  for  a  separation,  the  defendant  may  set  up 
adultery  of  the  plaintiff  and  demand  a  divorce.  {Van 
Benthuysenv.  Van Benthuysen,  17,  N.  Y.  S.  Rep.  978).    In. 
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such  cases  adultery  of  the  plaintiff  is  a  defense  to  the  ac- 
tion; but  in  an  action  for  a  divorce,  cruel  and  inhuman 
treatment  of  the  defendant  by  the  plaintiff  is  not  a  de- 
fense. {Cox  V.  Cox,  23  N.  Y.  S.  Eep.  691).  Where  a 
counter-claim  is  alleged  under  section  seventeen  hundred 
and  seventy,  the  plaintiff  must  reply.  The  rules  vs^ith 
regard  to  the  reply  are  found  at  volume  I,  page  371. 
As  to  the  mode  of  trial  and  the  settlement  of  issues, 
see  volume  II,  pages  187, 188, 19T,  et  seq.  Wherever  the 
adultery  is  denied,  a  jury  trial  is  a  matter  of  right  and 
must  be  granted  upon  the  application  of  either  party. 
{Qalusha  v.  Galusha,  43  Hun,  181).  If  the  adultery  is  al- 
leged in  the  answer  as  a  defense,  it  is  error  in  the  referee 
to  refuse  to  pass  upon  it.  {Paul  v.  Paul,  11  N.  Y.  S.  Rep. 
71).  A  conclusion  of  law  that  the  plaintiff  is  entitled  to 
a  divorce  is  not  equivalent  to  a  finding  that  he  has  not 
committed  adultery.  {Churchr.  Church,  7  N.  Y.  S.  Rep. 
177).  A  divoree  can  only  be  granted  for  the  same 
adultery  which  is  charged  in  the  complaint.  {BoJcel  v. 
BoJcel,  3  Edw.  Ch.  376).  But  in  Mitchell  v.  Mitchell  (61 
N,  Y.  398),  where  the  adultery  was  charged  in  a  very  gen- 
eral way  in  the  complaint,  the  court  affirmed  a  judg- 
ment for  the  plaintiff,  although  it  was  not  clear  that  the 
adultery  proved  was  the  precise  one  charged;  in  that 
case,  however,  the  defendant  had  answered,  and  there 
had  been  a  trial  upon  the  merits  before  the  referee.  The 
court  will  not  allow  the  alleged  pai'amour  of  the  defend- 
ant to  come  in  and  answer  and  defend  the  action. 
{Quigley  v.  Qulgley,  45  Hun,  23). 

In  Clay  v.  Clay  (21  Hun,  609)  where  the  action  was 
brought  by  the  wife  to  procure  a  divorce  from  her  hus- 
band on  the  ground  of  adultery,  with  a  certain  woman 
named  in  the  complaint,  and  the  defendant  failed  to 
answer,  the  court  held  that  the  alleged  paramour  could 
not  be  made  a  party  to  the  action  and  be  allowed  to  de- 
fend it  upon  the  merits;  but  it  did  require  notice  to  be 
given  to  her  counsel  of  all  the  proceedings  to  take  testi- 
mony in  the  action ;  and  allowed  her  to  be  present  and 
cross-examine  the  witnesses  produced;  and  to  have  such 
witnesses  summoned  and  examined  as  she  desired.  In  a 
subsequent  proceeding  in  the  action,  the  court,  how- 
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ever,  refused  to  follow  that  case  as  a  precedent.  (7  Abb. 
Dig.  667,  note  2).  It  was  also  disapproved  in  Quigley  v, 
Quigley,  supra. 

Sec.  3.  Regulations  -with  regard  to  the  ju  dgment. 

Where  the  action  is  brought  by  the  wife,  the  follow- 
ing regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  born 
or  begotten  before  the  commencement  of  the  action,  is 
not  affected  by  the  judgment  dissolving  the  marriage. 

2.  The  court  may,  in  the  final  judgment  dissolving  the 
marriage,  require  the  defendant  to  provide  suitably  for 
the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  the  plaintiff,  as  justice 
requires,  having  regard  to  the  circumstances  of  the 
respective  parties. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plaintiff  is  the  owner  of  any. real  property; 
or  has,  in  her  possession,  or  under  her  control,  any  per- 
sonal property,  or  thing  in  action,  which  was  left  with 
her  by  the  defendant,  or  acquired  by  her  own  industry, 
or  given  to  her  by  request  or  otherwise;  or  if  she  is  or 
may  thereafter  become  entitled  to  any  property,  by  the 
decease  of  a  relative  intestate;  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before 
or  after  her  death. 

4.  Where  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plaintiff's  inchoate  right  of  dower,  in  any 
real  property,  of  which  the  defendant  then  is  or  was 
theretofore  seized-,  is  not  affected  by  the  judgment.  (Co. 
Civ.  Proc.  §  1759). 

Where  the  action  is  brought  by  the  husband,  the  fol- 
lowing regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before 
the  commencement  of  the  offense  charged,  is  not  affected 
by  a  judgment  dissolving  the  marriage;  but  the  legiti- 
macy of  any  other  child  of  the  wife  may  be  determined 
as  one  of  the  issues  in  the  action.  In  the  absence  of 
proof  to  the  contrary,  the  legitimacy  of  all  the  children, 
begotten  before  the  commencement  of  the  action,  must 
be  presumed. 
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2.  A  judgment  dissolving  the  marriage  does  not  im- 
pair, or  otherwise  affect,  the  plaintiff's  rights  and  inter- 
ests, in  and  to  any  real  or  personal  property,  which  the 
defendant  owns  or  possesses,  when  the  judgment  is  ren- 
dered. 

3.  Where  judgment  is  rendered,  dissolving  the  mar- 
riage, the  defendant  is  not  entitled  to  dower,  in  any  of 
the  plaintiff's  real  property,  or  to  a  distributive  share  in 
his  personal  property.     (Co.  Civ.  Proc.  §  1760). 

The  mere  fact  that  the  wife  was  living  in  adultery 
with  another  man  is  not  sufficient  proof  of  the  non-in- 
tercourse of  the  husband,  upon  which  to  base  a  judg- 
ment that  the  children  are  illegitimate.  Such  a  judg- 
ment with  regard  to  the  status  of  any  parties  should  not 
be  .made  upon  mere  probabilities.  {Vanearnam  v. 
Vanearnam,  6  Ch.  Sent.  1).  In  the  final  judgment,  the 
court  must  give  proper  directions  as  to  the  custody, 
care  and  education  of  any  children  of  the  marriage,  if 
there  are  any.  (Co.  Civ.  Proc.  §  1Y71).  It  is  entirely  in  the 
discretion  of  the  court  as  to  which  parent  it  will  award 
the  care  of  the  children.  {Frice  v.  Price,  55  N.  Y.,  656; 
McKim  V.  McKim,  34  Am.  Eep.  694,  note  TOO).  In  de- 
ciding the  question,  the  court  wiU  consult  mainly  the 
welfare  of  the  children.  ( Waring  v.  Waring,  100  N.  Y. 
570). 

If  the  custody  is  awarded  to  the  wife,  the  award  ceases 
to  be  operative  at  her  death,  and  the  father  then  becomes 
entitled  to  the  custody  of  the  children.  {Matter  of  Rob- 
inson, 17  Abb.  Pr.  399,  note).  Under  the  revised  stat- 
utes it  was  held  that  in  an  action  for  a  limited  divorce, 
the  court  might,  after  the  final  judgment,  modify  the 
provisions  which  were  made  in  it  with  reference  to  the 
care,  custody  and  education  of  the  children,  by  making 
provisions  for  the  payment  of  money  to  the  wife  for 
their  support  in  a  proper  case  ;  or  where  none  had  been 
made  ;  or  by  diminishing  the  amount  allowed  where  the 
necessity  for  it  had  expired.  {ErTcenbrach  v.  Erken- 
Irach,  96  N.  Y.  456;  Kerr  v.  Kerr,  9  Daly,  517).  But 
the  case  of  ErJcenbrach  v.  Erhenbrach  put  the  power 
upon  the  provision  of  the  statute,  and  held  expressly 
that  no  power  existed  to  modify  tlie  judgment  in  these 
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respects,  unless  it  was  given  by  the  statute.  The  Code 
of  Civil  Procedure  does  not  give  the  court  any  power  to 
modify  the  judgment  with  regard  to  the  care  and  custody 
and  education  of  the  children  where  the  action  is  for  an 
absolute  divorce.  Therefore  it  is  supposed  that  no  such 
power  exists,  except  so  far  as  the  court  for  good  reason 
may  always  modify  one  of  its  own  judgments  in  a  proper 
case.  In  making  an  award  for  support  of  the  wife,  it  is 
largely  in  the  discretion  of  the  court;  it  is  not  a  matter 
of  division  or  apportionment  of  the  property  of  the  de- 
fendant, but  it  is  a  question  of  suitable  support  of  the 
plaintiff,  and  the  extent  of  the  means  of  the  husband 
in  such  cases  is  treated  as  an  important  element  in  the 
measuring  of  the  amount  which  should  be  allowed. 
{Oalusha  v.  Oalusha,  43  Hun,  181).  In  such  cases  the 
allowance  is  not  limited  to  merely  what  is  necessary  for 
the  bare  support,  bat  the  allowance  should  be  such  as  is 
reasonable  and  sufficient  for  the  comfortable  mainten- 
ance of  the  wife,  having  in  view  the  circumstances  of 
the  parties,  and  the  amount  of  the  income  of  the  hus- 
band's estate  and  the  other  duties  and  burdens  charge- 
able upon  him,  and  the  rank  and  condition  in  life  of  both 
of  them.  {Forrest  v.  Forrest,  25  IST.  Y.  501;  Oullen  v. 
Cullen,  55  Super.  346). 

In  Galusha  v.  Oalusha  (supra)  the  wife  was  allowed 
one-half  of  the  amount  estimated  as  the  probable  in- 
come of  the  husband.  In  deciding  the  question  of  the 
amount  of  alimony  to  be  allowed,  the  husband's  estate  is 
presumed  to  yield  a  reasonable  income.  (Forrest  v. 
Forrest,  5  Bosw.  672).  The  court  can  in  such  cases  take 
notice  of  the  rates  of  interest  usually  received  on  invest- 
ments. (Oalusha  v.  Oalusha,  43  Hun,  181).  If  it 
appears  that  the  husband  had  made  a  voluntary  assign- 
ment or  disposition  of  some  portion  of  his  estate  pending 
the  suit,  that  fact  will  not  be  allowed  to  prejudice  the 
plaintiff  in  the  granting  of  ahmony.  (Forrest  v.  For- 
rest, 8  Bosw.  640).  If  it  has  been  referred  to  a  referee 
to  report  as  to  the  amount  of  alimony  to  be  allowed,  the 
court  upon  a  motion  for  alimony  is  not  bound  by  the 
findings  of  the  referee.  (Oalinger  v.  Oalinger,  4  Lans. 
29 
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4T3).  The  court  has  power  to  oraer  the  ahmony  to  be 
paid  out  of  the  income  of  a  fund  held  in  trust  for  the 
husband.  {Thompson  v.  Thompson,  52  Hun,  456.  Ah- 
mony is  not  usually  allowed  to  the  wife  for  longer  than 
the  joint  lives  of  the  parties.  {Field  v.  Field,  15  Abb. 
N.  0.  43i).  But  the  court  has  power  to  insert  such  pro- 
visions in  the  judgment  as  will  secure  the  payment  to 
the  wife  for  her  life,  although  she  may  outlive  the  hus- 
band. {Burr  V.  Burr,  10  Paige,  20;  7  Hill,  207).  In 
Oalusha  v.  Oalusha  (43  Hun,  181)  it  was  held  that  the 
court  in  Field  v.  Field  {supra)  were  in  error  in  saying 
that  the  question  of  the  power  of  the  court  to  award 
alimony  during  the  life  of  the  wife  after  the  husband's 
death  was  not  adjudicated  in  Burr  v.  Burr  {supra);  it 
appears  by  the  report  of  the  case  last  cited  (10  Paige,  37) 
that  the  chancellor  says  "that  the  objection  that  the 
vice-chancellor  was  not  authorized  to  decree  a  provision 
for  the  alimony  of  the  wife,  which  should  continue 
beyond  the  life  of  her  husband  is  clearly  untenable;"  and 
the  chancellor  then  proceeds  to  give  reasons  for  that 
position.  If  the  action  is  brought  by  the  wife,  the  court 
has  no  power  to  require  a  release  of  her  dower  in  a  final 
judgment.  {Forrest  v.  Forrest,  6  Duer,  102 ;  Crain  v. 
Cavana,  36  Barb.  410).  If  the  judgment  contains  no  men- 
tion of  alimony  it  will  be  deemed  to  have  been  refused. 
{Kamp  V.  Kamp,  59  N.  Y.  212).  There  is  no  power  in 
the  court  to  modify  the  judgment  with  regard  to  the 
granting  of  alimony  after  it  has  once  been  entered. 
{Kamp  V.  Kamp,  supra;  Wells  v.  Wells,  10  N.  Y.  S. 
Eep.  248).  The  final  judgment  in  such  an  action  may 
award  costs,  in  favor  of  or  against  either  party,  and  an 
execution  may  be  issued  for  the  collection  thereof,  as  in 
an  ordinary  case  ;  or  the  court  may,  in  the  judgment,  or 
by  an  order  made  at  any  time,  direct  the  costs  to  be  jiaid 
out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court.     (Co.  Civ.  Proc.  §  1769). 

The  court  has  power  to  allow  to  the  wife  counsel  fees 
and  such  allowances  as  may  be  necessary  for  extraordi- 
nary expenses  beyond  the  taxable  costs,  whether  she  is 
the  plaintiff  or  defendant.  And  such  allowance  may  be 
made  in  the  final  judgment.     {Oriffin  v.  Griffin.,  47  N. 
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Y.  135).  In  Percival  v.  Percival  (14  N.  Y.  S.  Eep.  255), 
it  was  held  by  the  supreme  court  at  general  term  that 
the  allowance  for  past  expenses  could  not  be  made  in  the 
judgment.  The  court  in  that  case  claimed  to  follow  the 
case  of  Beadleston  v.  Beadleston.  (103  N.  Y.  402).  In 
the  case  last  cited,  the  facts  were  that  the  report  of  the 
referee  had  been  filed  ordering  judgment  fot  the  plaint- 
iff; but  judgment  had  not  been  entered;  and  before  entry 
of  judgment  the  court  made,  by  an  order  which  was  not 
in  the  judgment,  an  allowance  to  the  defendant  for  past 
expenses.  Such  allowance  was  not  part  of  the  judg- 
ment, and  it  was  not  necessary  so  far  as  appeared,  to  en- 
able the  wife  to  defend  the  action.  (See  reiDort  of  cases, 
9  Civ.  Pro.  E.  440).  This  order  which  was  not  part  of 
the  judgment,  was  reversed  by  the  general  term,  and  that 
reversal  was  affirmed  in  the  court  of  appeals.  (103  N.  Y. 
402).  All  that  the  court  decided  in  that  case  was  that 
after  the  wife  had  succeeded  in  making  her  defense  from 
her  own  means  or  from  her  own  credit,  she  could  not, 
before  judgment,  and  while  the  action  is  pending,  have 
an  order  compelling  her  husband  to  pay  those  expenses, 
unless  it  were  shown  that  their  payment  was  necessary 
to  enable  her  to  further  carry  on  the  action  or  her  de- 
fense; but  the  case  did  not  decide  that  such  an  allowance 
might  not  be  made  in  the  judgment;  and  did  not  over- 
rule or  interfere  with  the  decision  of  Oriffin  v.  Oriffin. 
(supra).  So  far  as  the  case  of  Percival  v.  Perciva 
{supra)  is  contrary  to  the  decision  in  Oriffin  v.  Oriffin, 
it  does  not  properly  represent  the  law. 

Where  a  marriage  is  dissolved,  as  prescribed  in  this 
article,  the  plaintiff  may  marry  again,  during  the  life- 
time of  the  defendant;  but  a  defendant,  adjudged  to  be 
guilty  of  adultery,  shall  not  marry  again,  until  the  death 
of  the  plaintiff.  But  this  section  does  not  prevent  the 
marriage  of  the  parties  to  the  action.  (Co.  Civ.  Proc.  § 
1761). 

This  provision  has  no  extraterritorial  effect ;  and  a 
second  marriage  contracted  by  the  guilty  party  in  another 
state  is  not  void  although  it  is  forbidden  by  this  section. 
{Kerrison  v.  Kerrison,  8  Abb.  N.  C.  444,  Van  Voorhis 
V.  Brintnall,  86  N.   Y.  18)     Marshall  v.  Marshall  (2 


228  PUACTICE. 

Hun  238)  is  overruled.  Neither  is  it  a  contempt  of  court 
for  the  guilty  party  to  contract  such  a  marriage  out  of 
the  state.  {T horp  v.  Thorp,  90 'N.  Y.  602).  A  marriage, 
however,  contracted  by  the  guilty  party  in  defiance  of 
this  prohibition  within  the  state  is  not  valid.  {Cropsey  v. 
Ogden,  11  N".  Y.  228).  Although  the  statute  provides- 
that  the  guilty  party  shall  not  marry  again  during  the 
lifetime  of  the  plaintiff,  yet  by  a  subsequent  act  (Laws 
1879,  Chap.  321  ;  4  Eev.  Stat.  8  Ed.  2599)  it  was  enacted 
that  no  defendant  convicted  of  adultery  should  marry 
again  unless  the  court  in  which,  the  judgment  of  divorce 
was  rendered,  should  in  that  respect  modify  such  judg- 
ment ;  which  modification  shall  only  be  made  upon  satis- 
factory proof  that  the  plaintiff  has  remarried,  that  five- 
years  have  elapsed  since  the  decree  of  divorce  was  ren- 
dered, and  that  the  conduct  of  the  defendant  since  the 
dissolution  of  the  marriage  has  been  uniformly  good. 
This  statute  is  still  in  force,  although  it  was  enacted  be- 
fore the  Code  of  Civil  Procedure.  The  proper  mode  of 
applying  to  the  court  for  leave  to  marry  under  the 
provisions  of  this  statute,  is  by  petition  showing  that  the 
facts  exist  which  permit  the  court  to  authorize  such  a 
marriage  to  be  made.  This  petition  should  be  verified. 
The  court  may  direct  notice  to  be  given  to  any  person 
who  is  likely  to  be  affected  by  the  order.  In  Oreene^  s  case 
(8  Abb.  N.  C.  450)  the  court  referred  the  petition  to  a 
referee  with  directions  to  take  proof  and  report  the  testi- 
mony and  his  opinion  to  the  court ;  and  with  the  further 
direction  that  the  petition  might  be  brought  to  a  hearing 
on  five  day's  notice  to  the  parties  who  had  appeared  to 
oppose  the  application.  It  would  seem  that  in  all  cases 
it  is  advisable  that  notice  of  the  proceedings  for  the  ap- 
plication should  be  given  to  the  opposing  party  in  the 
action.  Proceedings  upon  the  coming  in  of  the  referee' s 
report  are  the  same  as  those  which  are  had  upon  any 
other  incidental  reference.  If  it  appears  from  that  report 
that  the  facts  exist  which  authorize  the  court  to  permit  a 
new  marriage  to  be  made,  such  leave  will  be  given.  {Peck 
v.  PecTc,  8  Abb.  N.  C.  400).  A  judgment  for  a  divorce 
may  be  set  aside  for  fraud  or  for  the  failure  of  the  cour^^ 
to  get  jurisdiction  or  for  collusion  or  irregularity  affect- 
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ing  the  jurisdiction.  {Wortman  v.  Wortman,  17  Abb. 
Pr.  66  ;  Singer  v.  Singer,  41  Barb.  139  ;  Megarge  v.  Me- 
garge,  2  Wkly.  Dig.  352).  An  ajiplication  to  set  aside 
thejudgmet  should  be  made  upon  motion  and  not  by  a 
new  action.  {Megarge  v.  Megarge  supra).  Such  an  ap- 
plication may  be  made  after  the  prevailing  party  has 
married  again.  {Wortman  v.  Wortman  supra).  It 
should  be  made  within  one  year,  or  it  will  be  denied  for 
laches.  {Schmidt  v.  Schmidt,  1  Wkly.  Dig.  24).  Where 
such  application  is  made,  it  will  be  granted  only  for 
good  reason,  and  after  careful  and  grave  consideration- 
{Worthman  v.  Worthman  supra;  see  also  Croclcer  v. 
CrocJcer,  Sheld.  257).  One  who  has  married  a  person 
divorced  with  leave  to  marry  again,  cannot  maintain  an 
action  to  set  aside  the  judgment  of  divorce  for  fraud  or 
collusion,  if  the  court  has  jurisdiction.  {Ruger  v. 
EecTiel,  85  N.  Y.  483). 

ARTICLE  IV. 

ACTIOK  FOR  A  SEPARATION. 

SECTION. 

1.  For  what  causes  an  action  for  a  separation  may  be  maintained. 

2.  Who  may  bring  such  an  action. 

3.  Pleadings. 

4.  Proceedings  in  the  action. 

Sec.  1 .  For  what  causes  an  action  for  a  separation  may  be  main- 
tained. 

In  either  of  the  cases  specified  in  section  seventeen 
hundred  and  sixty-three  an  action  may  be  maintained, 
by  a  husband  or  wife,  against  the  other  party  to  the 
marriage,  to  procure  a  judgment,  separating  the  parties 
from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff 
by  the  defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards 
the  plaintiff,  as  may  render  it  unsafe  and  improper  for 
the  former  to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal 
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of  the  defendant  to  provide  for  her.     (Co.  Civ.  Proo. 
§  1Y62). 

The  court  can  only  adjudge  a  separation  in  the  cases 
in  which  it  is  authorized  to  do  so  by  the  statute.  {Davis 
V.  Davis,  T5  N.  Y.  221).  It  is  well  settled  that  in  actions 
of  this  nature,  a  judgment  of  separation  is  to  be  cau- 
tiously granted,  and  all  these  actions  are  rather  to  be 
checked  than  encouraged.  {Van  Veghten  v.  Van 
Veghten,  4  John.  Ch.  501).  It  may  be  laid  down  as  a 
general  rule  that  where  the  husband  is  the  plaintiff  in 
an  action  of  this  kind  a  separation  will  be  granted  only 
in  a  very  strong, and  plain  case;  because,  if  granted, 
the  wife  has  no  claim  for  support.  {Palmer  v.  Palmer, 
1  Paige,  276).  The  common  law  has  given  the  husband 
a  sufficient  power  over  the  wife  as  to  render  an  inter- 
ference of  the  court  unnecessary  in  all  ordinary  cases 
{Perry  v.  Perry,  2  Paige,  601);  and  to  sustain  an  action 
of  that  kind  by  him,  it  is  not  sufficient  to  show  a  single 
act  of  violence  on  the  wife's  part  against  him,  or  even  a 
series  of  such  acts,  so  long  as  there  is  no  reason  to  sup- 
pose that  he  will  not  be  able  to  protect  himself  and  his 
family  by  the  proper  exercise  of  his  marital  power. 
{Perry  v.  Perry,  1  Barb.  Ch.  516).  The  cause  of  separa- 
tion which  is  mentioned  in  the  second  subdivision, 
namely,  such  conduct  on  the  part  of  the  defendant  to- 
wards the  plaintiff  as  might  render  it  unsafe  and  im- 
proper for  the  former  to  cohabit  with  the  latter,  does  not 
differ  practically  from  the  first  cause  which  is  the  cruel 
and  inhuman  treatment  of  the  plaintiff  by  the  defendant. 
To  establish  cruel  and  inhuman  treatment  which,  is 
sufficient  to  authorize  the  courts  to  decree  a  separation, 
it  must  appear  that  there  is  ill  treatment  and  personal  in- 
jury, or  a  reasonable  apprehension  of  personal  injury. 
Words  of  menace  accompanied  by  a  probability  of 
bodily  violence  will  be  sufficient;  and  it  may  be  enough 
if  they  are  such  as  inflict  indignity  and  threatened  pain. 
It  will  be  the  duty  of  the  court  to  release  the  suffering 
party  from  continuing  cohabitation  under  such  treat- 
ment. {WMspellr.  Whisp ell,  4  Bavh.  217).  The  cruelty 
which  entitles  the  injured  party  to  a  divorce  consists 
only  in  that  kind  of  conduct  which  injuries  the  life  or 
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health,  of  the  defendant,  and  renders  cohabitation  un- 
safe; and  a  judgment  of  separation  should  never  be 
allowed  except  for  the  protection  of  the  innocent  party 
from  such  conduct  and  for  the  punishment  of  the  guilty. 
{Perry  v.  Perry,  2  Paige,  501).  But  to  warrant  a  separa- 
tion the  cruel  and  inhuman  treatment  need  not  consist  of 
injury  to  the  person  of  the  plaintiff.  A  person  who  in 
the  presence  of  his  wife,  and  in  spite  of  her  intreaties 
unmercifully  beats  her  children,  inflicts  such  an  injury  to 
her  feelings  as  to  be  cruel  and  inhuman  within  the  mean- 
ing of  the  statute.  [BiJitn  v.  Biliin,  17  Abb.  Pr.  19). 
A  false  and  malicious  charge  of  adultery  against  the  wife 
is  cruel  and  inhuman  treatment;  and  if  it  is  accompanied 
with  threats  of  violence  it  is  sufiicient  to  authorize  a 
separation.  ( Waltermire  v.  Waltermire,  110  N.  Y.  183; 
Kennedy  v.  Kennedy,  47  Super.  56).  But  if  such  charges 
are  made  in  good  faith,  and  especially  if  the  defendant  has 
reasonable  ground's  for  believing  them  to  be  true,  and  the 
threats  which  accompanied  them  were  mere  casual  ebulli- 
tions of  passion,  and  are  used  to  emphasize  the  charges 
which  he  had  reason  to  believe  were  true,  and  without  any 
real  intention  of  inflicting  bodily  harm,  and  if  the  plaintiff 
had  no  sufficient  reason  for  believing  that  bodily  harm 
would  be  inflicted  upon  her,  she  would  not  be  entitled  to 
a  separation,  because  of  such  charges.  If  a  husband  has 
reason  to  suspect  his  wife  of  infidelity,  it  is  not  cruel  and 
inhuman  to  charge  her  with  it,  although  personal  vio- 
lence is  not  justifiable.  {Kennedy  v.  Kennedy,  73  N.  Y. 
369;  DeMeliY.  Be  Meli,  5  Civ.' Pro.  R  306;  aff'd,  11 
N.  Y.  S.  Rep.  291).  It  is  held  in  the  English  cases  tha  •, 
the  communicating  of  a  venereal  disease  by  the  husband 
to  the  wife  is  cruelty  on]^  when  the  disease  is  knowingly 
and  wilfully  communicated.  {Anonymous,  17  Abb.  N. 
C.  231,  and  cases  cited  on  233).  It  is  believed  that  is  not 
the  law  of  this  state;  but  that  where  a  person  has  com- 
municated'a  venereal  disease  to  his  wife,  that  of  itself, 
would.be  sufficient  to  entitle  her  to  a  separation,  especi- 
ally if  her  health  suffered  from  it;  and  if  there  were  any 
facts  connected  with  the  matter  which  rendered  the  com- 
municating of  such  a  disease  excusable,  the  burden 
would  be  upon  the  husband  to  prove  it.     Intoxication, 
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although  it  be  frequent,  is  not  a  ground  for  a  separation. 
{Mason  v.  Mason,  1  Edw.  Ch.  278).  Nor  is  it  a  sufficient 
ground  that  the  defendant  frequently  threatens  the 
plaintiff  with  bodily  harm  unless  such  threats  give  rise 
to  apprehensions  of  immediate  personal  violence. 
{Mason  v.  Mason,  supra;  Kennedy  v.  Kennedy,  73 
N.  Y.  369).  Acts  which  cause  mere  mental  suffering 
but  which  do  not  affect  the  health  of  the  plaintiff  are  not 
sufficient  to  entitle  the  plaintiff  to  a  separation  {Paisley 
V.  Paisley,  2  Law  Bull.  6;  Be  Melt  v.  De  Meli,  5  Civ. 
Pro.  B,.  306);  but  where  the  proof  shovvs  that  the  hus- 
band habitually  treats  his  wife  with  harshness  and  is 
guilty  of  annoying  and  disgusting  conduct  towards  her, 
and  his  speech  to  her  is  insulting  and  threatening,  so 
that  her  life  is  rendered  unhappy  and  miserable,  and 
that  her  health  suffers  in  consequence,  the  courts  will 
lay  hold  of  very  slight  instances  of  violence  or  slight 
reasons  of  apprehended  violence  to  enable  them  to  grant 
a  separation.  {Kelly  V.  Kelly ^  Law  Rep.  2;  P.  &  D. 
31,  59). 

Separation  will  not  be  granted  simply  because  the 
parties  cannot  live  in  harmony  with  each  other.  {Davis 
V.  Davis,  1  Hun,  444).  Whenever  the  behavior  of  the 
husband  makes  it  appear  that  the  wife  should  leave  his 
house  and  cease  to  co-habit  with  him,  she  may  have  a 
separation,  although  she  has  abandoned  him.  ( Walter- 
mire  V.  Waltermire,  110  N.  Y.  183).  To  constitute  aban- 
donment of  the  plaintiff  by  the  defendant  as  a  ground 
for  a  judicial  separation,  there  must  be  a  final  departure 
with  the  intention  not  to  return,  without  any  sufficient 
reason  therefor,  and  without  consent  of  the  other  party. 
{Uhlmann  v.  Uhlmann,  17  Abb.  K".  C.  236,  cases  cites  260; 
Clearman  v.  Clearman,  18  N.  Y.  S.  Eep.  272).  If  the 
abandonment  is  by  the  consent  of  the  opposite  party, 
it  will  not  be  ground  to  adjudge  a  separation.  {DeMeli  v. 
DeMeli,  5  Civ.  Pro.  R.  30G).  A  refusal  to  Uve  with  the 
wife  is  an  abandonment,  although  the  husband  supports 
her.  {Clearman  v.  Clearman,  18  N.  Y.  S.  Rep.  272). 
Such  an  abandonment  is  now  sufficient  reason  for  a 
separation.  (Id).  That  was  not  the  case  under  the  re- 
vised statutes,    where  abandonment  alone  was  not  a 
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sufificient  cause,  but  there  must  have  beea  joined  with 
it  a  refusal  by  the  husband  to  support  the  wife.  {At- 
water  Y.  Atwater,  53  Barb.,  621).  Such  is  not  now  the 
case.  Where  the  wife  left  without  cause,  but  before  the 
action,  came  back  to  the  husbaiad,  and  he  refused  to  re- 
ceive her  or  support  her,  it  was  held  that  she  was  en- 
titled to  a  judgment  of  separation.  {Wandell  v. 
Wandell,  N.  Y.  Daily  Eeg.  Aug.  4, 1883). 

Sec,  2 .  Who  may  bring  the  action. 

Such  an  action  may  be  maintained,  in  either  of  the 
following  cases: 

1.  Where  both  parties  are  residents  of  the  state, 
when  the  action  is  commenced. 

2.  Where  the  parties  were  married  within  the  state, 
and  the  pl&,intiff  is  a  resident  thereof,  when  the  action  is 
commenced. 

3.  Where  the  parties,  having  been  married  without  the 
state,  have  become  residents  of  the  state,  and  have  con- 
tinued to  be  residents  thereof  at  least  one  year;  and 
the  plaintifiE  is  such  a  resident,  when  the  action  is  com- 
menced.    (Co.  Civ.  Proc.  §  1763). 

Where  the  marriage  took  place  out  of  the  state,  the 
plaintifiE  cannot  maintain  an  action  unless  she  is  a  resi- 
dent of  the  state  at  the  time,  and  unless  both  parties 
have  resided  within  the  state  for  one  year.  {Ramsden 
V.  Bamsden,  28  Hun,  285).  If  a  married  woman  dwells 
within  the  state  when  she  commences  the  action  against 
her  husband  for  a  separation  she  is  deemed  a  resident 
thereof  although  her  husband  lives  elsewhere.  (Co.  Civ. 
Proc.  §  1768). 

Sec.  3.  Pleadings. 

The  complaint  in  such  an  action  must  specify  particu- 
larly the  nature  and  circumstances  of  the  defendant's 
misconduct,  and  must  set  forth  the  time  and  place  of 
each  act  complained  of,  with  reasonable  certainty.  (Co. 
Civ.  Proc.  §  l76i). 

The  complaint  in  this  action  is  bad  on  demurrer  if  it 
does  not  specify  the  nature  and  circumstances  of  the 
acts  relied  on  to  constitute  the  cruel  and  inhuman  treat- 
80 
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ment;  and  set  forth  the  times  and  places  where  such 
acts  occurred  with  reasonable  certainty.  {Walton  v. 
Walton,  32  Barb.  203).  It  is  no  answer  to  a  demurrer 
to  say  that  the  defendant  may  move  for  a  bill  of 
particulars,  or  to  make  the  complaint  definite  and 
certain,  (id.)  Acts  of  violence  towards  other  members 
of  the  family  and  towards  the  servants  are  proper  to 
allege  for  the  purpose  of  showing  the  conduct  on  the 
part  of  the  defendant,  not  only  towards  the  plaintiff, 
but  toward  others  in  the  family,  and  thereby  satisfying 
the  court  that  it  is  unsafe  for  the  plaintiff  to  cohabit 
with  the  defendant.  {Perry  v.  Perry,  1  Barb.  Ch.  516). 
There  is  no  statutory  requirement  of  the  complaint,  ex- 
cept that  stated  in  the  last  section;  and  in  all  respects 
other  than  that,  it  is  governed  by  the  same  rules  as  the 
complaint  in  other  cases.  If  the  complaint  is  not  suffi- 
ciently specific  the  defendant  may  move  to  make  it.  defi- 
nite and  certain,  or  he  would  be  entitled  in  a  proper  case 
to  a  bill  of  particulars. 

The  defendant  may  set  up,  in  justification,  the  mis- 
conduct of  the  plaintiff;  and  if  that  defense  is  established 
to  the  satisfaction  of  the  court,  the  defendant  is  entitled 
to  judgment.     (Co.  Civ.  Proc.  §  1766). 

The  defendant  may  set  up  as  a  counterclaim  a  cause  of 
action  against  the  plaintiff  for  a  separation  or  for  a 
divorce  (Co.  Civ.  Proc.  §  1770);  and  on  the  proofs  of  the 
facts  set  up  in  the  answer,  the  defendant  would  be  en- 
titled to  a  judgment  of  separation  or  divorce  as  the  case 
might  be;  and  if  the  wife  was  the  defendant,  to  a  rea- 
sonable support  as  though  she  had  been  the  plaintiff  in 
the  action.  {Waltermire  y.  Waltermire,  110 'N  .  Y  .  183; 
Van  BentTiuysen  v.  Yan  Benthuysen,  17  N".  Y.  S.  Rep. 
978).  The  defendant  may  set  up  any  provocation  which 
led  to  any  act  of  cruelty  specified  in  the  complaint  {De- 
vaismes  v.  Devaismes,  3  C.  E,.  124);  and  it  is  proper 
that  the  answer  should  state  all  the  reasons  for  and  cir- 
cumstances attending  the  misconduct  which  is  alleged, 
which  might  justify  it  or  mitigate  it.  {Rose  v.  Hose,  52 
Hun,  154).  The  misconduct  which  will  operate  as  a  de- 
fense to  the  action  for  a  separation  need  not  necessarily 
have  been  the  cause  of  the  cruelty  in  order  to  be  availa- 
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ble  to  the  defendant  as  a  defense;  but  such  misconduct 
is  of  itself  a  bar.  (Z)oe  v.  i?oe,  23  Hun,  19).  Adultery 
of  the  wife  is  such  misconduct.  {Doe  v.  Boe,  supra). 
Conduct  on  the  part  of  the  wife  towards  the  husband 
which  is  calculated  to  irritate  and  provoke  him  or  to  ex^ 
excite  his  jealousy  or  to  alienate  his  affections  from  her 
may  be  set  up  in  the  answer.  {Hopper  v.  Hopper,  11 
Paige,  46:  Crow  v.  Crow,  7  Civ.  Pro.  R.  423).  If  the  de^ 
fense  is  that  the  conduct  of  the  plaintiff  has  been  con- 
doned, such  condonation  must  be  pleaded.  {Soe  v.  Hoe, 
14  Hun^  612).  Sexuai  intercourse  between  the  parties 
after  the  commission  of  the  acts  of  cruel  and  inhuman 
treatment  is  nor  necessarily,  as  a  matter  of  law  condona- 
tion by  the  wife.  {Cox  v.  Cox,  23  N.  Y.  S.  Rep.  691; 
Doe  V.  Doe,  52  Hun,  403).  Condonation  is  only  condit- 
ional forgiveness.  {Burr  v.  Burr,  10  Paige,  20).  It  is 
always  subject  to  the  condition  that  the  husband  shall 
afterwards  treat  his  wife  with  conjugal  kindness.  Cru- 
elty which  has  been  condoned  will  be  revived  by  subse- 
quent acts  of  cruel  and  inhuman  treatment,  which  of 
themselves  would  not  have  been  sufficient  to  justify  a 
separation.  {WJiispellv.  Whispell,  4  Barb.  217).  See 
on  this  subject  also  article  III,  section  1,  supra.  Upon 
the  trial  of  an  action  for  a  separation,  proof  of  former 
acts  which  have  been  condoned  are  competent  and 
material  to  give  character  to  subsequent  acts  and  show 
the  intent  and  purpose  of  the  defendant  and  the  continu- 
ance of  such  an  intent.     {Doe  v.  Doe,  52  Hun,  405). 

Sec.  4.  Proceeding's  in  the  action. 

The  proceedings  in  this  action  are  the  same  as  in  other 
actions,  and  have  been  sufficiently  discussed  in  a  former 
article  in  this  chapter.  As  to  the  granting  of  an  order 
of  arrest  see  those  titles  in  volume  I  of  this  work,  and 
also  article  III,  section  2,  supra.  As  to  the  granting 
of  alimony  and  counsel  fees,  see  article  V,  infra. 

This  action  cannot  be  joined  with  an  action  for  a 
divorce  on  the  ground  of  adultery.  {Bucliholz  v.  Buch^ 
holz,  1  How.  Pr.  N.  S.  46).  Proceedings  in  these  ac- 
tions will  not  be  stayed  because  the  defendant  has  been 
adjudicated  a  habitual  drunkard,  and  a  committe  of  his 
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person  and  estate  has  been  appointed.  {Gregg  v.  Gregg, 
48  Hun,  451).  Proceedings  on  default  are  the  same  as 
when  the  action  is  brought  for  an  absolute  divorce. 
(Art.  Ill,  §  2,  supra).  Where  an  issue  is  joined  in  the 
case  the  trial  is  to  be  had  by  the  court  at  special  term; 
a  jury  trial  is  not  a  matter  of  right.  The  judgment  can- 
not be  entered  without  application  to  the  court.  {Le- 
wellyn  x.  Leivellyn,  1  Law  Bull,  35).  Upon  this  subject 
see  also  article  III,  section  2,  supra,  where  the  powers 
and  duties  of  the  referee  and  of  the  court  are  fully  dis- 
cussed; what  is  said  in  that  article  applies  to  an  action 
for  a  SQparation  as  w-ell  as  to  an  action  for  a  divorce. 

Where  the  action  is  brought  by  the  wife,  the  court 
may,  in  the  final  judgment  of  separation,  give  such  di- 
rections, as  the  nature  and  circumstances  of  the  case  re- 
quire. In  particular,  it  may  compel  the  defendant  to 
provide  suitably  for  the  education  and  maintenance  of 
the  children  of  the  marriage,  and  for  the  support  of  the 
plaintiff,  as  justice  requires,  having  regard  to  the  cir- 
cumstances of  the  respective  parties.  And  the  court 
may,  in  such  an  action,  render  a  judgment,  compelling 
the  defendant  to  make  the  provision  specified  in  this 
section,  where,  under  the  circumstances  of  the  case,  such 
a  judgment  is  proper,  without  rendering  a  judgment  of 
separation.     (Co.  Civ.  Proc.  §  1766). 

Where  the  husband  brings  his  action  against  the  wife 
and  succeeds,  the  court  has  no  power  to  make  an  allow- 
ance to  the  wife  for  her  support.  ( Waring  v.  Waring, 
100  N.  T.  570).  Neither  does  such  power  exist,  where, 
being  defendant,  the  husband  establishes  recrimination, 
and  the  wife's  complaint  is  dismissed.  {Palmer  v. 
Palmer,  29  How.  Pr.  390).  It  is  only  when  the  action  is 
brought  by  the  wife  for  a  divorce  or  a  separation,  that  an 
allowance  for  alimony  can  be  made  to  her  upon  the  final 
judgment.  Such  an  allowance  is  only  incidental  to  an 
action  of  that  nature  ;  and  there  is  no  provision  for  an 
action  by  the  wife  against  her  husband  for  maintenance 
and  support.  {Eamsden  v.  Bamsden,  91  N.  Y.  281; 
Davis  V.  Davis,  75  id.  221).  As  to  the  amount  of  ali- 
mony see  article  III,  §  3,  supra.  Judgment  as  to 
alimony  cannot  be  modified  after  it  has  once  been  entered. 
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{Kamp  V.  Kamp,  59  N.  Y.  212;  Wells  v.  Wells,  10  N.  Y. 
S.  Rep.  248).  As  to  the  provisions  for  the  care,  custody- 
and  education  of  the  children,  see  article  III,  §  3,  supra. 
It  will  be  noticed  that  in  this  action,  the  court  may  by 
order  at  any  time  after  final  judgment,  vary,  annul  or 
modify  any  direction  given  in  the  judgment  as  to  the 
custody,  care  and  education  of  any  of  the  children.  (Co. 
Civ.  Proc.  §  1771).  As  to  what  allowances  may  be  made 
by  way  of  costs,  see  article  III,  §  3,  supra. 

On  the  joint  application  of  the  parties,  accompanied 
with  satisfactory  evidence  of  their  reconciliation,  a  judg- 
ment for  a  separation,  forever,  or  for  a  limited  period, 
rendered  as  prescribed  in  this  article,  may  be  revoked,  at 
any  time,  by  the  court  which  rendered  ifc,  subject  to  such 
regulations  and  restrictions  as  the  court  thinks  fit  to 
impose.     (Co.  Civ.  Proc.  §  1767). 

ARTICLE  V. 

CUSTODY  OF  CHILDREN  AND  ALLOWANCES  PENDING  ACTION. 

SECTION. 

1.  Custody  and  care  of  children. 
3.  Alimony  and  counsel  fees. 
3.  How  payment  compelled. 

Sec.  1.  Custody  and  care  of  children. 

The  court  may  in  its  discretion  during  the  pendency  of 
an  action  either  for  a  divorce  or  a  separation  from  time  to 
time  make  and  modify  an  order  or  orders  requiring  the 
husband  to  provide  suitably  for  the  education  and  main- 
tenance of  the  children  of  the  marriage.  (Co.  Civ.  Proc. 
§  1769).  An  order  made  in  this  regard  is  not  appealable 
to  the  court  of  appeals.  ( Waring  v.  Waring,  100  N.  Y. 
670).  The  power  of  the  court  as  to  providing  for  the  care 
and  custody  of  the  children  and  the  considerations  which 
obtain  in  the  exercise  of  that  power,  upon  rendering  final 
judgmet  in  the  action,  are  discussed  in  article  III  section 
3  supra.  The  same  considerations  apply  in  making  an 
or Aer pendente  lite.  In  giving  directions  with  regard  to- 
the  care  and  custody  of  children,  their  welfare  is  the^ 
principal  thing  to  be  considered.     ( Waring  v.   Waring, . 
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100  N.  Y.  570).  Where  the  custody  of  the  children  is 
awarded  to  one  parent  during  the  pendency  of  the  action, 
the  court  may  requii-e  him  to  give  security  not  to  remove 
the  children  from  the  jurisdiction  of  the  court.  {People 
V.  Paulding,  15.  How.  Pr.  167).  The  application  for  an 
order  with  regard  to  the  custody  and  care  and  support  of 
the  children  should  be  by  motion  on  notice  to  the  oppo- 
site party,  and  upon  affidavit  showing  all  the  facts 
which  may  be  necessary  to  enable  the  court  to  make  a 
proper  decision  in  the  matter.  The  opposing  party  may 
always  oppose  the  application  and  his  affidavits  should 
state  whatever  facts  are  necessary  to  correct  the  state- 
ments in  the  moving  affidavits  or  to  enable  the  court  to 
come  to  a  correct  decision. 

Bee.  2.  Alimony  and  counsel  fees. 

SiTB-DivisioN  1. — In  What  Cases  Allowed. 

The  court  is  authorized  by  statute  where  an  action  is 
brought  either  for  a  divorce  or  a  separation  during  the 
pendency  of  the  action,  to  make  from  time  to  time  such 
order  or  orders  as  may  be  proper  requiring  the  husband 
to  pay  such  sums  of  money  as  are  necessary  to  enable  the 
wife  to  carry  on  or  defend  the  action,  and  for  her  sup- 
port ;  having  regard  to  the  circumstances  of  the  respective 
parties.     (Co.  Civ.  Proc.  §  1796). 

As  to  the  power  of  the  court  in  actions  to  annul  a 
marriage,  see  article  II,  section  3,  supra.  In  actions  for 
a  divorce  or  a  separation  the  court  has  power  to  make  an 
allowance  to  the  wife,  no  matter  by  whom  the  action  is 
brought;  but  such  power  does  not  exist  where  the  action 
is  brought  by  the  wife  for  her  support  and  maintenance 
solely.  {Ramsden  v.  Ramsden,  91  N.  Y.  281).  In 
actions  for  divorce  or  separation  the  power  to  make  an 
allowance  for  alimony  rests  upon  the  statute  solely. 
{Beadleston  v.  Beadleston,  103  N.  Y.  402).  At  the  basis 
of  the  exercise  of  the  power,  lies  the  relation  of  husband 
and  wife;  and  if  that  does  not  exist,  the  power  cannot  be 
exercised  {Collins  v.  Collins,  71  N.  Y.  269);  as  where  it 
appears  that  at  the  time  of  the  contract  of  marriage  with 
the  husband,  the  wife  was  under  a  disability  to  marry. 
{Collins  V.   Collins,  80  N.  Y.  1).     Alimony  and  allow- 
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ances  for  expenses  will  not  be  allowed  in  an  action  for 
divorce  brought  by  one  claiming  to  be  tlie  wife,  where 
the  marriage  in  fact  is  denied  by  the  answer,  until  after 
the  actual  existence  of  the  marital  relation  is  proved  to 
the  satisfaction  of  the  court  or  is  admitted.  The  court, 
however,  is  not  limited  to  the  allegations  of  the  complaint 
and  the  denials  of  the  answer.  If  other  legitimate 
proofs  are  submitted  which  make  out,  in  the  judgment 
of  the  court,  a  fair  presumption  of  the  fact  of  marriage, 
it  has  the  power  to  make  such  allowances.  {BrinMey  v. 
Brinhley,  50  N.  Y.  184).  For  the  purpose  of  authoriz- 
ing the  court  to  grant  temporary  alimony,  it  is  not 
necessary  that  the  fact  of  marriage  be  so  conclusively 
established  as  is  required  for  permanent  alimony  or  for 
other  ultimate  purposes  of  the  action.  (Id).  Where, 
however,  the  marriage  is  alleged  by  the  husband  but  de- 
nied by  the  wife,  and  the  existence  of  it  is  one  of  the 
issues  to  be  tried  in  the  action,  the  court  has  power  to 
allow  alimony  and  counsel  fee  to  the  wife.  {StarTcweafher 
V.  Starkweather,  29  Hun,  488).  Although  the  power  ex- 
ists, yet  the  granting  of  allowances  is  discretionary  with 
the  court.  {De  Llamosas  v.  De  Llamosas,  62  N.  Y.  618; 
Jones  V.  Jones,  2  Barb.  Ch.  146).  The  court  has  power 
not  only  to  refuse  the  allowance  but  it  may  for  good 
cause,  discontinue  or  suspend  the  alimony  if  it  has  been 
allowed.  {Jacoison  v.  Jacohson,  8  N.  Y.  S.  Rep.  383). 
In  actions  for  a  divorce,  if  the  wife  is  the  defendant, 
it  was  held  for  a  long  time,  that  it  was  almost  a  matter 
of  course  to  make  an  allowance  to  her  for  counsel  fee 
and  ahmony  where  it  appeared  that  she  was  destitute  of 
means  to  carry  on  her  suit  and  to  support  herself,  if  the 
husband  was  able  to  pay  an  allowance.  {Jones  v.  Jones, 
supra;  Leslie  v.  Leslie,  6  Abb.  Pr.  N.  S.  193).  But  such 
an  allowance  will  not  be  made  until  she  has  by  answer 
disclosed  her  defense.  {Lewis  v.  Leivis,  3  John.  Ch. 
519).  The  ancient  rule,  however,  has  been  somewhat 
relaxed  in  that  regard,  and  it  is  now  said  that  an  allow- 
ance will  not  be  granted  to  her  where  there  is  no  ques- 
tion about  the  adultery,  although  she  has  put  in  an 
answer  denying  it.  {Koch  v.  Koch,  42  Barb.,  516;  Grif- 
fin V.   Griffin,  23  How.  Pr.  189).     Where,  however,  she 
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denies  on  oath  the  charge  of  adultery,  she  is  entitled  to 
an  allowance  for  her  support  and  to  enable  her  to  defend 
the  action,  although  affidavits  are  produced  on  the  part 
of  the  husband  showing  her  guilt,  unless  her  adultery  is 
almost  conclusively  estabUshed.  Where  there  is  a  seri- 
ous contest,  the  question  of  guilt  will  not  be  tried  by 
conflicting  affidavits,  but  the  wife  will  be  allowed  to 
have  an  allowance  that  the  question  may  be  tried  in  the 
ordinary  way  in  which  issues  are  disposed  of.  {Hallock 
V.  Hallock,  4  How.  Pr.  160).  If  the  wife  is  the  plaintiff, 
alimony  and  counsel  fees  are  granted  almost  as  a  matter 
of  course ;  unless  it  appears  very  clearly  that  she  has  no 
cause  of  action;  or  that  the  defendant  has  no  property; 
or  that  the  wife  has  sufficient  property  to  enable  her  to 
support  herself  and  to  pay  the  expenses  of  her  action. 
{Desbrough  v.  Desbrough,  29  Hun,  592;  Miles  v.  Miles,  6 
Wkly.  Dig.  559).  Where,  however,  her  husband  being 
defendant,  makes  charges  of  adultery  against  her  in  the 
answer,  which  are  not  denied  by  her,  the  allowance  will 
be  refused.  {Collins  v.  Collins,  Tl  N.  Y.  269).  So  an 
allowance  will  be  refused  where  she  is  the  plaintiff,  if  the 
charges  of  adultery  are  made  by  her  upon  information 
and  belief,  and  are  denied,  and  no  proof  of  them  is  offered 
upon  the  motion.  {Monk  v.  Monk,  7  Robt.  153).  But 
in  such  a  case,  it  has  been  held  that  the  court  will  allow 
counsel  fee  if  the  plaintiff  is  unable  to  pay  the  expenses 
of  her  action,  although  there  may  be  some  doubt  of  her 
success.     {Brennan  v.  Brennan,  19  Wkly.  Dig.  342). 

In  actions  for  a  separation,  alimony  and  counsel  fee 
will  not  be  allowed  unless  the  wife  shows  that  she  has  a 
cause  of  action.  {Browne  v.  Browne,  9  Civ.  Pro.  E.  180; 
Bertschy  v.  Bertschy,  14  Wkly  Dig.  111).  Neither  will 
it  be  allowed  where  it  apj)ears  that  she  has  property 
sufficient  to  enable  lier  to  carry  on  the  action;  and  the 
means  of  livelihood  {Maxwell  v.  Maxwell,  28  Hun,  566) ; 
nor  will  alimony  be  allowed  where  the  defendant  has 
made  the  wife  a  proper  support  {Collins  v.  Collins,  80 
N.  Y.  1);  nor  where  she  has  had  an  allowance  for  her 
support  in  another  action  {McDonough  v.  McDonough, 
26  How.  Pr.  193);  nor  where  she  has  sufficient  i.iroperty 
of  her  own  for  her  support,  although  not  enough  to  pay 
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the  expenses  of  the  action.  (Bertschy  v.  Berischy,  supra). 
The  mere  fact  that  a  wife,  who  is  plaintiff  in  an  action 
for  divorce,  has  some  separate  property,  while  it  is  a  cir- 
cumstance to  be  considered  in  measuring  the  amount  of 
the  temporary  alimony,  does  not  bar  her  rights  or  de- 
prive the  court  of  its  discretion  upon  her  application  for 
such  alimony,  when  it  appears  that  the  property  did  not 
come  from  her  husband,  and  the  income  therefrom  is  not 
so  great  as  to  render  all  allowance  unnecessary.  {Merritt 
V.  Merritt,  99  N.  Y.  643).  Where  there  is  a  doubt  of  her 
ultimate  success  on  the  papers,  it  seems  that  it  is  proper 
to  give  a  counsel  fee  to  enable  her  to  try  the  action 
although  no  alimony  is  given.  {Douglas  v.  Douglas,  13 
Abb.  Pr.  N.  S.  291).  When  aUmony  is  allowed,  the 
right  to  have  it  does  not  cease  by  the  making  of  the 
referee's  report  in  favor  of  the  husband,  nor  until  judg- 
ment is  entered  in  the  action.  {Beadleston  v.  Beadleston, 
23  Wkly  Dig.  366). 

The  court  may  require  the  husband  to  pay  the  neces- 
sary money  to  take  up  the  referee's  report,  or  for  any 
other  proper  specific  purpose  during  the  suit.  {ScTilce- 
mer  v.  Schlcemer,  49  N.  Y.  82).  But  the  court  cannot 
require  the  payment  by  the  husband  of  the  expenses 
necessary  to  be  paid  by  the  wife  in  compelling  him  to 
comply  with  an  order  for  the  payment  of  alimony  which 
has  been  allowed  by  the  judgment.  {McQuien  v.  Mc- 
Quien,  61  How.  Pr.  280).  It  was  held  in  Winton  v. 
Winion  (31  Hun,  290),  that  the  court  had  no  power  to 
direct  the  payment  of  the  expenses  of  the  wife  upon  ap- 
peal which  had  been  taken  by  the  husband  from  a 
judgment  in  her  favor.  This  case  was  followed  in  the 
subsequent  case  of  Fagan  v.  Fagan  (39  Hun,  531), 
where  the  wife  was  the  appellant;  but  the  court, 
although  following  it,  seemed  to  disapprove  it,  and  to  in- 
dicate strongly  that  if  the  question  had  been  an  open 
one,  a  different  result  might  have  been  reached.  It  was 
suggested  in  the  last  case  that  the  words  in  the  section 
"  during  the  pendency  of  the  action,"  were  not  restricted 
to  the  period  preceding  the  judgment;  and  that  where 
the  right  of  appeal  existed  upon  conditions  prescribed  in 
31 
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the  Code,  and  those  conditions  we  performed,  and  the 
appeal  was  perfected,  the  action  was  still  pending,  and 
ought  to  be  so  regarded  until  the  final  determination  of 
the  appeal.  It  is  quite  plain  that  unless  this  were  so,  the 
wife  might  in  many  cases  by  her  inability  to  pay  counsel 
to  argue  her  appeal,  lose  the  judgment  which  had  been 
rendered  in  her  favor  ;  and  it  would  seem  upon  princple 
that  the  decision  in  Winton  v.  Winton,  and  Fagan  v. 
Fagan  {supra),  were  not  correct ;  and  that  the  court  had 
power  during  the  pendency  of  the  appeal  to  make  such 
allowances  as  might  be  necessary  to  enable  the  wife  to 
pay  the  expenses  of  it.  {Anon,  15  Abb.  Pr.  N.  S.  307). 
In  the  case  of  Fagan  v.  Fagan  (39  Hun,  531),  the  court 
held  that  the  wife  might  be  permitted  to  argue  the  ap- 
peal upon  written  papers,  if  it  aj)peared  that  she  was  not 
able  to  pay  for  the  printing.  In  fixing  the  counsel  fees 
the  court  will  be  governed  by  its  own  judgment  and  ex- 
perience and  it  is  not  necessary  that  evidence  should  be 
furnished  to  enable  the  amount  to  be  fixed.  {De  Lla- 
mosas  V.  De  Llamosas,  62  N.  Y.  618). 

The  power  of  the  court  to  make  allowances  for  counsel 
fees  and  expenses  is  limited  to  such  sums  as  may  be 
necessary  to  enable  her  to  carry  on  or  defend  the  action. 
Where,  being  defendant,  she  has  succeeded  in  making 
her  defense  from  her  own  resources,  or  upon  her  own 
credit,  it  is  not  proper  to  grant  her,  before  judgment, 
and  while  the  action  is  pending,  an  order  compelling  her 
husband  to  pay  such  expenses.  Allowances  for  past  ex- 
penses ought  not  to  be  made  in  such  a  case  unless  it  is 
shown  that  their  payment  is  necessary  to  enable  her  to 
carry  on  or  defend  the  action.  {Beadleston  v.  Beadleston, 
103  N.  Y.  402).  As  to  the  proper  amount  to  be  allowed 
for  alimony  see  article  III,  section  3,  supra. 

Although  it  is  well  settled  that  pending  the  action,  the 
allowance  for  her  support  will  be  less  than  that  which 
will  be  granted  to  her  after  final  judgment,  yet  the  hus- 
band's means  and  the  wife's  situation  in  life  will  be  con- 
sidered in  fixing  the  temporary  alimony.  {Leslie  v. 
Leslie,  6  Abb.  Pr.  K".  S.  193).  Temporary  alimony  dur- 
ing the  pendency  of  the  action  is  usually  limited  to  what 
is  reasonably  necessary  for  the  wife's  support.     {Ger- 
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mond  V.  Oermond,  4  Paige,  643;  Simmons  v.  Simmons, 
3  Eobt.  642).  Such  sums  will  be  allowed  as  the  husband 
can  pay,  and  as  will  support  the  wife  and  enable  her  to 
try  the  action.  {Gilbert  v.  Gilbert,  15  N.  Y.  S.  Rep. 
822).  IE  it  should  appear  that  her  health  requires  it,  the 
court  has  power  to  make  an  order  for  an  increased  allow- 
ance, to  enable  her  to  travel  or  to  take  other  means  to 
protect  her  health.  {Lynde  v.  Lynde,  4  Sand.  Ch.  373; 
affi'd  2  Barb.  Ch.  72).  The- court  has  power  to  modify 
any  such  order  from  time  to  time  as  may  be  necessary. 
(Co  Civ.  Proc.  §  1769).  If  the  expenses  of  the  action 
are  increased  by  any  unusual  procedure  taken  by  the  hus- 
band, the  allowance  to  the  wife  may  be  increased.  {Les- 
lie V.  Leslie,  11  Abb.  Pr.  N.  S.  311).  The  court  has 
power  also  to  diminish  the  amount  of  the  alimony, 
where  the  defendant  refused  to  attend  the  trial  when  she 
was  subpoenaed  to  enable  herself  to  be  identified,  and 
where  her  attorney  refused  to  disclose  her  address. 
{Jacobson  v.  Jacobson,  8  IST.  Y.  S.  Rep.  383).  So  it  is 
proper  to  discontinue  the  payment  of  alimony  where^ 
after  it  has  been  granted,  the  wife  brings  a  suit  for  a  di- 
vorce in  another  state  {Nichols  v.  Nichols,  5  Wkly.  Dig. 
398);  or  where  the  wife  unnecessarily  delays  the  prose- 
cution of  the  suit.     {Fowler  v.  Fowler,  4  Abb.  Pr.  411). 

SuB-Di VISION  2. — Application  for  the  Order 

The  application  for  alimony  or  counsel  fee  is  to  be 
made  upon  motion  at  a  special  term  on  notice.  It  may 
be  made  upon  petition  of  affidavit.  Formerly  it  was 
supposed  that  it  should  be  made  upon  petition,  but  in 
later  days  it  has  been  customary  to  move  upon  affidavits 
in  the  usual  way.  The  application  should  not  usually 
be  made  until  after  the  complaint  has  been  served  if 
the  wife  is  plaintiff  {Reese  v.  Reese,  2  Code  R.  81); 
but  it  may  be  made  before;  and  if  so,  the  moving  papers 
should  contain  all  the  facts  necessary  to  show  that  the 
plaintiff  has  a  good  cause  of  action.  {Whitney  v. 
Whitney,  22  How.  Pr.  175).  If  the  wife  is  the  defend- 
ant the  application  for  allowances  in  the  action  should 
not  be  made  until  the  answer  has  been  served.  {Lewis 
V.  Lewis,  3  John.  Ch.  519).     Where  the  wife  is  the  plaint- 
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iff,  the  papers  should  always  show  that  she  has  a  good  cause 
of  action,  whether  it  be  for  a  divorce  or  for  a  separation. 
And  if  the  allegations  of  the  complaint  are  on  informa- 
tion and  belief,  the  affidavit  should  contain  proof  of  the 
facts  alleged  in  the  complaint,  and  if  such  proof  is  not 
given,  the  reason  for  the  failure  to  give  it.  If  the  wife 
is  the  defendant,  it  should  show  that  she  has  a  good  de- 
fense to  the  action.  See  sub-division  1,  supra.  The  mov- 
ing affidavits  should  also  show  the  circumstances,  the 
property  and  the  earnings  of  the  husband,  and  the  facts 
both  with  regard  to  the  situation  of  the  husband  and  of 
the  wife,  to  enable  the  court  to  fix  the  proper  amount  to 
be  allowed.  The  opposing  affidavits  may  show  that  the 
wife  cannot  possibly  succeed  in  the  action,  by  disputing  or 
disproving  her  cause  of  action,  and  if  she  has  property,  or 
an  allowance  has  been  granted  to  her,  or  there  are  any 
other  facts  tending  to  show  that  an  allowance  will  not  be 
proper,  such  facts  should  be  stated.  If  the  husband's 
circumstances  are  not  stated  correctly  in  the  moving  affi- 
davits, the  opposing  affidavits  should  contain  the  neces- 
saiTy  corections.  If  the  affidavits  are  contradictory  the 
court  may,  in  its  discretion,  order  a  reference  to  report  all 
the  facts  on  particular  questions.  The  referee  in  such  a 
case  should  go  into  the  merits  only  so  far  as  to  see  whether 
it  is  proper  that  the  wife  should  have  an  opportunity  to 
try  her  case.  The  whole  action  should  not  be  tried  on 
such  preliminary  reference.  (Fowler  v.  Fowler,  4  Abb. 
Pr.  41 1).  The  proceedings  before  a  referee  are  sufBciently 
stated  in  volume  II,  pages  348,  349  and  3Y6. 

Where  there  is  a  serious  contradiction  in  the  facts,  it 
is  not  unusual  for  the  court  to  deny  the  motion  with 
leave  to  the  plaintiff  to  renew  it  upon  new  affidavits; 
or  to  postpone  it  with  leave  to  the  plaintiff  to  file 
answering  affidavits;  and  this  course  is  exceedingly 
proper  where  recriminatory  charges  are  made  against 
the  wife  which    she   has  not  had   an   opportunity  to 

answer. 

Sub-division  3. — The  Order. 

The  order  should  fix  the  sum  to  be  paid  for  counsel 
fee  and  aUmony;  it  should  direct  how  it  shall  be  paid, 
and  to  whom.     It  should  also  fix  the  time  from  which 
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the  alimony  shall  begin.  It  may  be  granted  to  begin  at 
the  commencement  of  the  action  or  at  any.  subsequent 
time.  It  is  not  unusual  in  granting  alimony  and  counsel 
fee  to  impose  terms  upon  the  wife,  as  that  she  shall  con- 
sent to  a  reference  if  desired  by  the  opposite  party,  or 
that  she  shall  take  short  notice  of  trial  or  the  like.  No 
appeal  lies  to  the  court  of  appeals  from  such  an  order 
{De  Llamosas  v.  De  Llamosas,  62  N.  Y.  618);  unless  the 
question  of  power  to  make  the  allowance  is  involved. 
{Collins  V.  Collins,  11  N.  Y.  269). 

Sec.  3.   How  payment  compelled. 

Where  a  judgment  rendered,  or  an  order  made,  as 
prescribed  in  articles  two,  three  or  four  of  title  one  of 
chapter  fifteen  of  the  Code,  requires  a  husband  to  pro- 
vide for  the  education  or  maintenance  of  any  of  the 
children  of  a  marriage,  or  for  the  support  of  his  wife, 
the  court  may,  in  its  discretion,  also  direct  him  to  give 
reasonable  security,  in  such  a  manner,  and  within  such 
a  time,  as  it  thinks  proper,  for  the  payment,  from  time 
to  time,  of  the  sums  of  money  required  for  that  purpose. 
If  he  fails  to  give  the  security,  or  to  make  any  payment 
required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to 
pay  any  sum  of  money  which  he  is  required  to  pay  by 
an  order,  made  as  prescribed  in  section  seventeen  hun- 
dred and  sixty-nine  of  the  Code,  the  court  may  cause  his 
personal  property,  and  the  rents  and  profits  of  his  real 
property,  to  be  sequestered,  and  may  appoint  a  receiver 
thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,~  from  time  to  time,  applied,  under 
the  direction  of  the  court,  to  the  payment  of  any  of  the 
sums  of  money,  specified  in  this  section,  as  justice  re- 
quires.    (Co.  Civ.  Proc.  §  17Y2). 

The  order  directing  the  payment  of  alimony  and 
counsel  fees  must  be  served  on  the  party  ;  and  no  pro- 
ceeding can  be  taken  to  punish  for  contempt  until  that 
has  been  done.  (Sandford  v.  Sandford,  40  Hun,  540). 
Where  the  motion  is  made  to  sequester  the  defendant's 
property,  it  should  also  appear  that  the  order  for  the 
payment  of  aUmony  has  been  served  upon  him  and  that 
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the  payment  has  been  demanded.  Sequestration  of  the 
property  was  formerly  the  remedy  provided  for  the 
failure  to  enlorce  judgment  for  the  payment  of  ahmony 
by  proceedings  for  contempt.  Now  the  property  must  be 
sequestered  before  a  resort  to  proceedings  for  contempt. 
(Co.  Civ.  Proc.  §  1T73).  The  application  for  sequestration 
of  the  property  must  be  made  by  motion  on  notice  and  on 
affidavits  showing  that  the  order  has  been  made  for  the 
payment  of  the  money,  and  served  upon  the  defendant, 
and  that  he  has  failed  to  pay.  If  the  motion  is  made 
for  sequestration,  because  of  a  failure  to  give  security 
which  has  been  ordered,  the  affidavit  should  show  that 
it  has  been  demanded  and  that  the  defendant  has  failed 
or  refused  to  give  it.  A  motion  can  be  made,  only  by 
the  person  to  whom  the  payment  has  been  directed  to  be 
made.  {Foster  v.  Townshend,  68  N.  Y.  203).  Under 
the  revised  statutes  on  failure  to  pay,  pursuant  to  the 
order  of  the  court,  the  court  was  required  to  direct  the 
defendant  to  furnish  security,  and  could  not  sequester  the 
property  until  the  defendant  had  failed  to  obey  that  order 
{Davis  V.  Davis,  1  Hun,  444).  Such  an  order  is  not 
now  necessary;  the  court  now  has  power  to  make  an 
order  sequestering  the  property  for  a, failure  to  pay, 
without  requiring  security.  {Percival  v.  PercivaZ,  14 
N.  Y.  S.  Rep.  255).  The  former  practice  to  procure 
sequestration  was  to  obtain  an  order  for  that  purpose, 
which  was  a  writ  issuing  out  of  and  under  the  seal  of  the 
court,  directed  to  the  sheriff,  or  to  sequestrators.  These 
proceedings  are  found  at  volume  one  of  Barbour's 
Chancery  Practice  at  page  68.  The  usual  proceedings 
for  sequestration  now  are  by  a  motion  that  the  property 
be  sequestered  and  by  the  appointment  of  a  receiver  to 
take  possession  of  the  jiroperty  and  apply  it  pursuant  to 
the  order  of  the  court.  The  receiver  can  only  take 
personal  property,  and  the  rents  and  profits  of  real 
property.  (Co.  Civ.  Proc.  §  1772).  The  title  to  realty 
does  not  vest  in  the  receiver;  as  receiver  of  the  rents  and 
profits  he  is  entitled  to  the  possession  of  the  real  property 
as  against  the  defendant  and  all  claiming  under  him;  but 
this  possession  is  the  possession  of  the  court;  and  his 
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power  is  limited  to  such  acts  as  are  specially  authorized 
by  the  court.     {Foster  v.  Townshend,  68  N.  Y.  203). 

Where  the  husband  makes  default  in  paying  any  sum 
of  money  specified  in  section  seventeen  hundred  and 
seventy-two  as  required  by  the  judgment  or  order  direct- 
ing the  payment  thereof;  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  payment  cannot  be 
enforced  by  means  of  the  proceedings  prescribed  in 
section  seventeen  hundred  and  seventy-two  or  by  resort- 
ing to  the  security,  if  any,  given  as  therein  prescribed, 
the  court  may,  in  its  discretion,  make  an  order  requiring 
the  husband  to  show  cause  before  it,  at  a  time  and  place 
therein  specified,  why  he  should  not  be  punished  for  his 
failure  to  make  the  payment;  and  thereupon  proceedings 
must  be  taken  to  punish  him,  as  prescribed  in  title  third 
of  chapter  seventeen  of  the  Code.  Such  an  order  to 
show  cause  may  also  be  made,  without  any  previous 
sequestration,  or  direction  to  give  security,  where  the 
court  is  satisfied  that  they  would  be  ineffectual.  (Co. 
Civ.  Proc.  §  1773). 

The  proceedings  to  punish  for  contempt  as  provided 
for  in  this  section  cannot  be  taken  until  it  appears  to  the 
satisfaction  of  the  court  that  payment  cannot  be  com- 
pelled in  the  manner  provided  for  in  section  seventeen 
hundred  and  seventy-two ;  but  if  the  court  is  satisfied 
that  the  proceedings  by  giving  security  or  by  sequestra- 
tion are  useless,  and  so  determines,  it  may  commit  for 
contempt,  without  resorting  to  such  proceedings. 
{Isaacs  V.  Isaacs,  61  How.  Pr.  369).  If  the  defendant 
has  been  imprisoned  and  discharged  he  cannot  again  be 
imprisoned  for  the  non-payment  of  alimony  in  the  same 
action.  (  Winton  v.  Winton,  24  N.  Y.  S.  Rep.  656).  A 
second  order  punishing  the  defendant  for  contempt  can- 
not be  made  while  he  is  imprisoned  under  the  first  order. 
{Mendel  v.  Mendel,  6  N.  Y.  S.  Rep.  511).  The  inabil- 
ity of  the  defendant  to  pay  the  alimony  ordered  is  no 
excuse.  The  order  for  the  payment  is  an  adjudication 
upon  that  subject.  {Strobridge  v.  Strohridge,  21  Hun, 
288).  If  the  defendant  is  unable  to  pay  ;  an  application 
for  relief  from  the  order  must  be  made  at  special  term 
upon  motion  upon  notice  to  the  adverse  party.     {8tro- 
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"bridge  v.  Strobridge  supra).  The  court  as  a  penalty  for 
a  failure  to  comply  with  the  order  for  the  payment  of 
the  money,  may  strike  out  the  answer  of  the  defendant, 
and  direct  the  case  to  proceed  as  though  default  had 
been  made.  ( Wallcer  v.  WalJcer,  82  K.  Y.  260).  Giving 
the  undertaking  on  appeal  in  the  manner  prescribed 
by  section  thirteen  hundred  and  twenty-seven  of  the 
Code  (vol.  II.  p.  663)  stays  all  proceedings  to  enforce  the 
payment  of  alimony  ;  pending  the  appeal.  {Samuels  v. 
Samuels,  17  N.  Y.  S.  Rep.  680). 


CHAPTER  LVI. 

ACTIONS  RELATING  TO  CORPORATIONS. 


ARTICLE  I. — Actions  by  or  against  corporations. 

ARTICLE  II — To  dissolve  a  corporation  or  enforce  liability  of  ofiBlcer. 

ARTICLE  III.— To  annul  a  corporation. 


ARTICLE  I. 

ACTIONS  BY  OR  AGAINST   CORPORATIONS. 

BECTION. 

1.  Cases  in  whicli  action  may  be  brought. 
3.  Pleadings  and  proceedings. 

Sec.  1.  Cases  in  -^rhich  action  may  be  broug^ht. 

SuB-DivisioN  1. — By  or  Against  Domestic  Corporation. 

A  ' '  domestic  corporation  "  is  a  corporation  created  by 
or  under  the  laws  of  the  State;  or  located  in  the  State, 
and  created  by  or  under  the  laws  of  the  United  States, 
or  by  or  pursuant  to  the  laws,  in  force  in  the  colony  of 
New  York,  before  the  19th  day  of  April,  in  the  year 
1775.  Every  other  corporation  is  a  "  foreign  corpora- 
tion."   (Co.  Civ.  Proc.  §  3343,  subd.  18). 

It  is  usual  in  all  special  acts  creating  corporations,  and 
in  all  general  acts  under  which  corporations  may  be 
organized,  to  insert  a  provision  that  they  may  sue  or  be 
sued  in  the  same  manner  as  a  natural  person.  Such  a 
provision  is  very  comprehensive  in  its  significance,  and 
includes  the  taking  of  any  and  all  of  the  steps  necessary 
to  the  prosecution  or  defense  of  an  action  that  might  be 
taken  by  a  natural  person,  and  the  proceedings  by  which 
a  judgment  might  be  enforced  if  the  aetion  were  between 
natural  persons,  So  it  will  not  be  necessary  to  attempt 
any  specification  of  the  cases  where  an  action  may  be 
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brought  by  or  against  a  domestic  corporation.  Where 
the  corporation  is  given  the  privilege  of  suing  or  being 
sued,  it  is  immaterial  whether  the  other  party  to  the 
action  is  a  natural  person  or  another  corporation.  A 
domestic  corporation  may  bring  an  action  against  a 
foreign  corporation  for  any  cause  of  action.  (Co.  Civ. 
Proc.  §  1T80).  The  action  against  foreign  corporations 
vsrill  be  more  fully  treated  of  in  the  following  subdivision 
of  this  section. 

The  fact  that  one  of  the  parties  to  an  action  is  a  do- 
mestic corporation  does  not  modify  or  change  the  rights 
of  the  parties  to  the  action,  excepting  so  far  as  the  right 
of  action  itself,  or  .the  particular  mode  of  enforcing  the 
remedy  is  prescribed  by  special  statutory  regulations. 
An  action  to  compel  a  determination  of  a  claim  to  real 
property  may  be  maintained  by  or  against  a  corporation 
as  if  it  were  a  natural  person.  (Co.  Civ.  Proc.  §  1650). 
But  where  a  judgment-debtor  is  a  corporation,  the 
creditor  cannot  bring  a  judgment-creditor's  action  (Co. 
Civ.  Proc.  §  1879);  but  his  remedy  in  such  case  is  by  an 
action  to  obtain  a  judgment  to  sequester  the  property  of 
the  corporation  under  section  seventeen  hundred  and 
eighty-four  of  the  Code.     (See  article  II,  section  1,  infra). 

Where  the  word  corporation  is  used  in  a  statute  with- 
out specific  reference  as  to  whether  a  domestic  or  foreign 
corporation  is  intended,  it  includes  all  corporations. 
{Plimpton  V.  Bigelow,  3  Civ.  Pro.  R.  182). 

What  particular  state  of  facts  will  constitute  a  cause  of 
action  in  favor  of  or  against  a  corporation,  whether  do- 
mestic or  foreign,  being  a  matter  of  positive  law  and  not 
of  practice,  it  does  not  fall  within  the  scope  of  this  book. 
The  general  or  special  statutes  under  or  by  which  corpor- 
ations are  created,  and  their  by-laws,  rules  and  regulations 
are  the  sources  of  the  rights  and  liabilities  of  corporations; 
and  as  they  are  the  creation  and  the  creatures  of  the  law, 
there  may,  by  the  same  authority  that  creates  them,  be 
imposed  upon  them  certain  restrictions  or  regulations  as 
to  the  manner  in  which  they  may  enforce  their  legal 
rights,  or  certaia  rules  to  be  followed  or  observed  in  pro- 
ceeding against  them.  Before  the  enactment  of  the  Code, 
the  revised  statutes  contained  the  various  rules  and  regu- 
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lations  relating  to  proceedings  by  or  against  corporations, 
whether  domestic  or  foreign  ;  but  all  such,  rules,  so  far  as 
they  have  been  retained  in  the  law,  are  now  found  con- 
tained in  the  Code  of  Civil  Procedure. 

Jurisdiction  in  actions  relating  to  corporations  is,  of 
course,  in  the  supreme  court  under  its  general  powers  ; 
and  by  special  statutes  to  that  effect,  Jurisdiction  in  such 
actions  has  been  conferred  upon  the  superior  city  courts 
where  the  principal  place  of  business  of  such  corporation 
is  located  or  established  within  the  city  in  which  such 
court  is  located  (Co.  Civ.  Proc.  §  263 ;  vol.  I.  p.  44)  \ 
so  also  has  the  county  court  juri«diction  given  to  it  by 
statute  in  such  cases,  where  the  principal  place  of  busi- 
ness of  such  corporation  is  established  within  the  county. 
(Go.  Civ.  Proc.  §  341;  vol.  I.  p.  54). 

The  requirements  as  to  the  service  of  summons  in 
actions  against  corporations  are  specified  in  vol.  I.  p.  156. 
The  same  rules  as  to  place  of  trial  apply  to  actions  by  or 
against  corporations  as  to  actions  by  or  against  natural 
persons,     ("i^ee  vol.  II,  p.  117). 

A  corporation  may  maintain  an  action  for  a  breach  of 
contract,  if  it  has  ratified  or  adopted  it.  {Universal Beer 
Keg  Co.  v.  Brown,  9  N.  Y.  S.  Rep.  91).  An  action  may  be 
maintained  against  a  corporation  where  its  acts  amount 
to  a  conspiracy  {Buffalo  Lubricating  Oil  Co.  v.  Stand- 
ard  Oil  Co.  106  N.  Y.  669)  ;  and  an  action  may  be  main- 
tained by  a  stockholder  or  director  against  a  corporation 
which  maintains  a  nuisance,  to  have  the  same  abated, 
unless  he  has  actually  co-operated  in  creating  the  nuis- 
ance. {Leonard  v.  Spencer,  108  N.  Y.  338).  In  some 
cases,  it  is  necessary  that  a  demand  be  made  that  the 
corporation  bring  suit,  before  a  stock-holder  thereof  may 
maintain  an  action  ;  as  wher^  specific  performance  of  a 
contract  is  desired  by  a  stock-holder,  he  should  demand 
that  the  corporation  bring  an  action  to  compel  such  per- 
formance, before  he  will  be  entitled  to  bring  such  action 
{Beveridge  v.  N.  Y.  Ele.  B.  R.  Co.  5  N.  Y.  S.  Rep.  59); 
but  where  such  corporation  is  under  the  control  of  per- 
sons against  whom  the  suit  is  sought  to  be  brought,  a 
demand  that  the  corporation  bring  suit  is  not  necessary. 
{Brewster  v.  Hatch,  4  N.  Y.  S.  Rep.  617).     A  single 
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stock-liolder  may  maintain  an  action  where  the  corporation 
is  employing  its  powers  for  purposes  not  within  the 
scope  of  its  creation.  {Leslie  y.  Lorillard,  110  N.  Y. 
519).  But  the  court  will  not  interfere  with  the  powers 
and  acts  of  a  corporation,  merely  because  it  errs  in  judg- 
ment ;  there  should  be  something  more  than  a  mere  dif- 
ference in  judgment  to  authorize  the  court  to  interfere 
with  a  corporation ;  but  where  its  powers  have  been 
illegally  or  wrongfully  executed  the  court  will  act.    (Id). 

StTB-Di VISION   2. — By  ok  Against  Foreign  Cokpor- 

ATION. 

An  action  may  be  maintained  by  a  foreign  corporation, 
in  like  manner,  and  subject  to  the  same  regulations,  as 
where  the  action  is  brought  by  a  domestic  corporation, 
except  as  otherwise  specially .  prescribed  by  law.  But  a 
foreign  corporation  cannot  maintain  an  action,  founded 
upon  an  act,  or  upon  a  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  made  and  entered  into  in  con- 
sideration of,  an  act,  which  the  laws  of  the  state  forbid  a 
corporation  or  association  of  individuals  to  do,  without 
express  authority  of  law.  This  section  does  not  affect 
the  validity  of  a  meeting  of  the  stockholders  or  directors 
of  a  foreign  corporation,  held  within  the  state,  where 
such  a  meeting  is  authorized  by  the  laws  of  the  state, 
country,  or  government  by  or  under  which  the  corpor- 
ation is  created  ;  or  of  an  act,  done  at  such  a  meeting, 
which  is  not  in  conflict  with  the  same  laws,  or  the  laws  of 
the  state.     (Co.  Civ.  Proc.  §  1779). 

An  action  against  a  foreign  corporation  may  be  main- 
tained by  a  resident  of  the  state,  or  by  a  domestic  cor- 
poration, for  any  cause  of  action.  An  action  against  a 
foreign  corporation  may  be"  maintained  by  another  foreign 
corporation,  or  by  a  non-resident,  in  one  of  the  following 
cases  only: 

1.  Where  the  action  is  brought  to  recover  damages 
for  the  breach  of  a  contract,  made  within  the  state,  or  re- 
lating to  property  situated  within  the  state,  at  the  time  of 
the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated 
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within  the  state,  or  a  chattel,  which  is  replevied  within 
the  state. 

'6.  Where  the  Cause  of  action  arose  within  the  state,  ex- 
cept where  the  object  of  the  action  is  to  affect  the  title  to, 
real  property  situated  without  the  state.     (Co.  Civ.  Proc. 
§  1780). 

As  we  saw  in  the  preceding  subdivision,  all  the  cor- 
porations not  specified  in  section  thirty -three  hundred 
and  forty -three,  subdivision  eighteen,  are  foreign  cor- 
porations. A  corporation  doing  a  discount  business  here 
in  violation  of  our  statutes,  though  authorized  by  the- 
statutes  of  the  State  or  country  under  whose  laws  it 
was  organized,  cannot  maintain  an  action  in  our  courts- 
upon  the  illegal  contract.  {Neiv  Hope,  etc.,  Co.  v. 
Poughkeepsie  Silk  Co.  25  Wend.  648).  The  fact  that  a 
corporation  cannot  maintain  an  action  to  recover  on  a 
particular  cause  of  action,  by  reason  of  some  disability, 
does  not  prevent  it  from  assigning  such  cause  of  action 
to  a  resident  of  this  State,  who  may  bring  an  action  on 
it  notwithstanding  such  disability  of  the  corporation.  It 
is  not  a  fraud  against  our  statutes  for  the  corporation  to. 
assign  its  cause  of  action  to  a  resident;  the  statute  did 
not  contemplate  any  interference  with  the  right  to  as- 
sign choses  in  action.  {McBride  v.  Farmers'  Bank,  26 
N.  Y.  450).  If,  however,  under  the  circumstances  of  a 
particular  case,  such  assignment  is  claimed  to  be  fraudu- 
lent, that  fact  should  be  clearly  shown;  it  will  not  be 
presumed;  and  where  the  assignment  vested  in  the  as- 
signee a  valid  cause  of  action  against  the  defendant,  his 
motives  in  obtaining  it  cannot  be  inquired  into.  (Id). 
Of  course,  where  the  purchase  of  a  cause  of  action  is  by 
an  attorney  with  the  purpose  of  bringing  suit,  it  comes 
within  the  prohibition  of  sections  seventy -three  and  the 
following  sections  of  the  Code. 

A  foreign  banking  company  coming  into  this  State 
merely  for  the  purpose  of  collecting  a  doubtful  debt, 
does  not  bring  •  itself  within  the  provision  of  section, 
seventeen  hundred  and  seventy-nine  of  the  Code,  and 
does  not  violate  the  law,  even  though  while  here  it  draws 
bills  of  exchange  or  pays  out  its  own  circulating  notes. 
{Western  Reserve  Bank  v.  Potter,      Clarke  Ch.  432).     If: 
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a  foreign  corporation  took  mortgage  security  in  this 
State,  it  may  come  into  this  State  and  bring  an  action  of 
foreclosure,  although  it  would  not  have  been  lawful  for 
a  like  corporation  in  this  State  to  have  taken  such  se- 
curity. {Silver  Lake  Bank  v.  North,  4  John.  Ch.  370). 
A  foreign  corporation,  if  required  by  the  adverse  party, 
must  give  security  for  costs;  but  the  giving  of  such  se- 
curity is  not  a  condition  precedent  to  its  right  to  sue;  but 
is  merely  incidental  to  the  action;  and  if  desired  by  the 
adverse  party  it  must  be  demanded.  (Co.  Civ.  Proc.  § 
3268;  see  also  Vol.  II,  p.  435).  The  fact  that  a  foreign 
corporation  has  an  office  in  this  State,  does  not  reheve  it 
from  the  necessity  of  giving  such  security,  if  required. 
{Kennedy  Co.  v.  McCormack,  18  N.  Y.  S.  Eep.  28T). 
Where  a  cause  of  action  arises  in  this  State,  a  foreign 
corporation  has  the  same  right  to  enforce  its  remedy  and 
to  the  same  extent,  in  the  same  manner  and  with  the 
same  priority  as  a  citizen  of  the  State.  {Hihernia  Nafl 
Bank  v.  Lacombe,  84  N.  Y.  367).  In  the  case  just  cited 
the  cause  of  action  arose  on  a  New  York  draft  given  by 
a  bank  in  New  Orleans  which  had  since  become  insolvent 
and  had  gone  into  the  hands  of  commissioners  in  the 
State  of  Louisiana,  and  the  draft  was  presented  in  New 
York,  where  the  defendant  had  money  on  deposit,  and 
payment  refused;  the  court  held  that  the  cause  of  action 
arose  in  New  York,  although  both  parties  were  of  Loui- 
siana, and  that  the  plaintiff  was  entitled  to  enforce  his 
lien  on  the  property  in  this  State,  prior  to  the  rights  of 
the  commissioner  in  Louisiana.     (S.  C.  21  Hun,  166). 

While  it  is  true  that  no  State  need  allow  the  corpora- 
tions of  other  States  or  nations  to  do  business  within  its 
borders  unless  it  chooses,  with  perhaps  the  exception  of 
commercial  corporations  ;  yet  if  it  does  so  permit  them 
to  come  in  without  limitation  express  or  implied,  the 
corporations  come  in  as  they  were  created.  Every  cor- 
poration necessarily  carries  its  charter  wherever  it  goes, 
for  that  is  the  law  of  its  existence.  It  may  be  restricted 
in  the  use  of  some  of  its  powers  while  doing  business 
away  from  its  corporate  home  ;  but  every  person  who 
deals  with  it  everywhere  is  bound  to  take  notice  of  the 
provisions  which  have  been  made  in  its  charter  for  the 
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management  and  control  of  its  affairs.  {Relfe  v.  Bundle, 
103  U.  S.  222).  If  the  corporation  has  property  and  an 
office  for  doing  business  in  this  State,  and  agents  upon 
whom  service  of  process  or  papers  can  be  made,  the 
statutes  are  usually  construed  in  support  of  the  remedies 
given  to  corpoi-ations  "in"  or  "within"  the  State  as 
applicable  to  such  foreign  corporations  as  well  as  domes- 
tic corporations.     {Wright  v.  Douglass,  10  Barb.  97). 

While  a  non-resident  corporation  cannot  plead  the 
statute  of  limitations  as  a  defense  in  an  action,"  on  the 
ground  that  it  is  assumed  to  be  perpetually  absent  from 
the  state  ;  still  it  has  been  held  that  where  a  corporation 
of  another  State  is  sued  here  under  our  statute  for  caus- 
ing the  death  of  a  person,  it  may  plead  the  short  limita- 
tion peculiar  to  that  suit  which  is  contained  in  section 
nineteen  hundred  and  two  of  the  Code  ;  as  that  limita- 
tion is  not  a  provision  of  the  general  statute,  but  is  a 
"different"  limitation  prescribed  by  law.  (Co.  Civ. 
Proc.  §  414;  Londriggan  v.  N.  Y.  &  N.  H.  B.  B.  Co., 
12  Abb.  N.  C.  273;  see  also  note).  See  also  vol.  I,  p.  78 
et  seq.  as  to  the  rules  with  regard  to  the  limitation  of 
actions  by  or  against  foreign  corporations. 

As  was  mentioned  in  subdivision  one  (supra)  the  ques- 
tion as  to  whether  or  not  a  cause  of  action  exists  against 
or  in  favor  of  a  foreign  corporation,  is  a  matter  of  positive 
law,  and  not  of  practice,  and  therefore  is  not  within  the 
scope  of  this  chapter. 

A  very  interesting  collection  of  authorities  on  the  sub- 
ject of  corporation  litigation  will  be  found  in  a  note  in 
vol  9,  Abb.  N.  C.  162.  An  equitable  action  may  be  main- 
tained by  a  foreign  corporation,  in  the  courts  of  this 
State,  to  restrain  the  violation  of  covenants.  {Diamond 
Match  Co.  V.  Boeber,  106  N.  Y.  473). 

SUB-Divisiojsr  3. — Against  Trustees  or  other  officers 
OF  A   Corporation. 

An  action  may  be  maintained  against  one  or  more 
trustees,  directors,  managers,  or  other  officers  of  a  cor- 
poration, to  procure  a  judgment  for  the  following  pur- 
poses, or  so  much  thereof  as  the  case  requires  : 

1.  Compelling  the  defendants  to  account  for  their  of- 
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ficial  conduct,  in  the  management  and  disposition  of  tlie 
funds  and  property,  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which 
they  represent,  or  to  its  creditors,  any  money,  and  the 
value  of  any  property,  which  th^y  have  acquired  to  them- 
selves, or  transferred  to  others,  or  lost,  or  wasted,  by  a 
violation  of  their  duties. 

3.  Suspending  a  defendant  from  exercising  his  office, 
where  it  appears  that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  hisoffice,  upon  proof  or 
conviction  of  misconduct,  and  directing  a  new  election  to  be 
held  by  the  body  or  board,  duly  authorized  to  hold  the 
same,  in  order  to  supply  the  vacancy  created  by  the  re- 
moval ;  or,  where  there  is  no  such  body  or  board,  or 
where  all  the  members  thereof  are  removed,  directing  the 
removal  to  be  reported  to  the  governor,  who  may,  with 
the  advice  and  consent  of  the  senate,  fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one 
or  more  trustees,  directors,  managers,  or  other  officers  of  a 
corporation,  contrary  to  a  provision  of  law,  or  for  a  pur- 
pose foreign  to  the  lawful  business  and  objects  of  the  cor- 
poration, where  the  alienee  knew  the  purpose  of  the 
alienation. 

6.  Restraining  and  preventing  such  an  alienation, 
where  it  is  threatened  or  where  there  is  good  reason  to 
apprehend  that  it  will  be  made.     (Co.  Civ.  Proc.  §  1781). 

An  action  may  be  brought,  as  prescribed  in  the  last  sec- 
tion, by  the  attorney -general  in  behalf  of  the  people  of  the 
state  ;  or,  except  where  the  action  is  brought  for  the  pur- 
pose specified  in  subdivision  third  or  fourth  of  that  sec- 
tion, by  a  creditor  of  the  corporation,  or  by  a  trustee, 
director,  manager,  or  other  officer  of  the  corporation, 
having  a  general  superintendence  of  its  concerns.  (Co. 
Civ.  Proc.  §  178-2). 

The  two  sections  just  quoted  do  not  divest  or  impair 
any  visitorial  power  over  a  corporation,  which  is  vested 
by  statute  in  a  corporate  body,  or  a  public  officer.  (Co. 
Civ.  Proc.  §  1783). 

A  trustee,  director,  or  other  officer  of  a  corporation 
shall  not  be  suspended  or  removed  from  office,  by  a  court 
or  judge,  otherwise  than  by  the  final  judgment  of  a  com- 
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petent  court,  in  an  action  brought  by  the  attorney- 
general,  as  prescribed  in  section  seventeen  hundred 
and  eighty-one  of  the  Code.     (Co.  Civ.  Proc.  §  1811). 

The  court  can  only  interfere  with  a  corporation  or  its 
officers  on  some  of  the  grounds  specified  in  the  statute. 
{Ferris  v.  Strong,  3  Edw.  Ch.  127).  It  has  no  power 
over  corporations,  either  visitorial  or  otherwise,  except- 
ing such  as  is  given  by  statute.  {Belmont  v.  Erie  Bail- 
way  Co.  52  Barb.  637).  But  by  the  equity  powers  of  the 
supreme  court  it  may  compel  trustees  of  a  corporation 
to  execute  their  trusts,  and  may  remove  them  if  neces- 
sary, independent  of  statute.  {Bowden  v.  M'Leod,  1 
Edw.  Ch.  588).  By  the  sections  of  the  Code  above  quoted, 
a  remedy  is  provided  for  the  unlawful  alienation  of  prop- 
erty by  a  corporation  contrary  to  law,  especially  where 
the  one  to  whom  it  is  aliened  knew  that  such  alienation 
was  contrary  to  law;  and  also  for  suspending  an  officer 
of  a  corporation  where  it  appears  that  he  has  abused  his 
trust  or  has  mismanaged  the  property  committed  to  his 
charge  or  wasted  it,  or  transferred  it  to  others  in  viola- 
tion of  his  duties;  and  for  the  removal  from  office  of 
such  officer  for  misconduct.  Directors  who  wilfully 
abuse  their  trust  are  liable  to  their  cestui  que  trusts,  and 
may  be  required  to  make  good  any  loss  sustained  by 
them,  independent  of  the  statute;  as  the  supreme  court 
has  equity  powers  sufficient  to  enforce  the  obligations  of 
a  trustee.  {Robinson  v.  Smith,  3  Paige,  222).  If  such 
trustees,  by  their  negligence,  occasion  loss,  they  will  be 
required  to  make  it  good.  (Id).  Where  they  act  in  vio- 
lation of  law,  as  by  auditing  a  bill  in  favor  of  one  of  their 
number,  without  whose  presence  there  would  not  have 
been  a  quorum  in  the  board,  and  who,  by  reason  of  his 
interest,  was  disqualified  from  acting,  their  action  is  not 
only  void,  but  it  is  a  fraud  upon  the  stockholders;  and  such 
stockholders  may  not  only  proceed  against  such  trustee 
in  whose  favor  the  bill  was  audited,  but  against  the 
others  taking  part  in  the  act,  who  are  liable  to  pay  to  the 
stockholders  any  damages  caused  by  such  act.  {Butts  v. 
Wood,  37  N.  Y.  317).  The  relation  existing  between  the 
directors  and  the  corporation  is  that  of  trustee.  (Id). 
33 
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As  to  the  manner  of  compelling  a  stockholder  or  officer 
of  a  corporation  to  testify,  see  article  .II,  section  3,  sub- 
division 5,  infra.  As  to  the  parties  to  such  an  action, 
see  vol.  I,  p.  Hi  et  seq.  As  to  an  injunction  or  a  receiver 
in  such  cases  see  vol.  I,  pp.  452,  479,  595  et  seq. 

The  actions  mentioned  in  this  sub-division  do  not  in- 
clude actions  brought  against  an  incorporated  library- 
society  ;  a  religious  corporation ;  a  select  school  or 
academy,  incorporated  by  the  regents  of  the  university, 
or  by  an  act  of  the  legislature ;  or  a  municipal  or 
other  political  corporation,  created  by  the  constitution, 
or  by  or  under  the  laws  of  the  State.  (Co.  Civ.  Proc. 
§  1804). 

"Where  section  seventeen  hundred  and  eighty-two, 
above  cited,  refers  to  an  action  being  brought  by  a  cred- 
itor of  a  corporation,  it  means  a  judgment  creditor,  and 
not  a  mere  general  creditor.  {Belknap  v.  North  Ameri- 
can L.  Ins.  Co.,  11  Hun,  282). 

Sec.  2.  Pleadings  and  proceedings. 

In  an  action  brought  by  or  against  a  corporation,  the 
complaint  must  aver  that  the  plaintiff,  or  the  defendant 
as  the  case  may  be,  is  a  corporation  ;  must  state  whether 
it  is  a  domestic  or  foreign  corporation ;  and,  if  the  latter, 
the  State,  country,  or  governnient,  by  or  under  whose 
laws  it  was  created.  But  the  plaintiff  need  not  set  forth, 
or  especially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created.  (Co.  Civ.  Proc. 
§  1775).     See  also  vol.  I,  p.  317. 

In  an  action,  brought  by  or  against  a  corporation,  the 
plaintiff  need  not  prove,  upon  the  trial,  the  existence  of 
the  corporation,  unless  the  answer  is  verified,  and  con- 
tains an  affirmative  allegation  that  the  plaintiff,  or  the 
defendant,  as  the  case  may  be,  is  not  a  corporation. 
(Co.  Civ.  Proc.  §  1776). 

In  an  action  or  special  proceeding,  brought  by  or 
against  a  corporation,  the  defendant  is  deemed  to  have 
waived  any  mistake  in  the  statement  of  the  corporate 
name,  unless  the  misnomer  is  pleaded  in  the  answer,  or 
other  pleading  in  the  defendant' s  behalf.  (Co.  Civ.  Proc. 
§  1777). 
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In  an  action  against  a  foreign  or  domestic  corporation, 
to  recover  damages  for  tlie  non-payment  of  a  promissory 
note,  or  other  evidence  of  debt,  for  the  absolute  payment 
of  money,  upon  demand,  or  at  a  particular  time,  an  order, 
extending  the  time  to  answer  or  demur,  shall  not  be 
granted,  except  by  the  court,  uppn  notice  to  the  plain- 
tiff' s  attorney.  In  such  an  action,  unless  the  defendant 
serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy  of 
an  order  of  a  judge,  directing  that  the  issues  presented 
by  the  pleadings  be  tried,  the  plaintiff  may  take  judg- 
ment, as  in  case  of  default  in  pleading,  at  the  expiration 
of  twenty  days  after  service  of  a  copy  of  the  complaint, 
either  personally  with  the  summons,  or  upon  the  defend- 
ant's attorney,  pursuant  to  his  demand  therefor ;  or,  if 
the  service  of  the  summons  was  otherwise  than  personal, 
at  the  expiration  of  twenty  days  after  the  service  is  com- 
plete.    (Co.  Civ.  Proo.  §  1T78). 

Excepting  so  far  as  modified  by  special  statutory  regu- 
lations, the  pleadings  and  proceedings  in  these  actions 
are  the  same  as  in  other  actions  ;  and  are  sufficiently 
treated  of  under  their  various  headings  in  vol.  I,  so  as  not 
to  require  any  examination  in  this  chapter,  further  than 
to  show  the  statutory  requirements  which  are  peculiar  to 
such  actions. 

As  to  the  service  of  a  summons  on  a  corporation 
whether  foreign  or  domestic,  see  vol.  I,  p.  156  et  seq.  In 
these  actions  against  the  trustees  or  other  officers  of  a 
corporation,  the  fact  that  a  similar  action  has  been 
brought  by  one  director  to  compel  others  to  account  is 
not  a  bar  to  an  action  by  the  attorney-general.  {Keeler 
V.  Brooklyn  Ele.  B.  B.  Co.,  9  Abb.  N.  C.  166).  Under 
sections  seventeen  hundred  and  eighty-one  and  seventeen 
hundred  and  eighty-two,  the  attorney-general  has  the 
right  to  bring  the  action  to  compel  the  officers  of  cor- 
porations to  account  for  their  official  misconduct  in  the 
management  and  disposition  of  the  funds,  and  also  to 
procure  a  judgment  suspending  them  from  office,  where 
it  appears  that  they  have  abused  their  rights ;  and  the 
action  need  not  be  brought  on  the  relation  of  any  private 
person.  {People  v.  Lowe,  47  Hun,  577).  Where  the 
action  is  brought  by  a  creditor,  the  complaint  should 
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state  the  nature  of  his  claim,  how  it  arose,  the  amount 
due,  and  that  he  has  demanded  payment  before  the  com- 
mencement of  the  suit.  {Ramsey  v.  Erie  Railway  Co., 
'I  Abb.  Pr.  N".  S.  156).  In  such  a  case,  however,  the 
court  will  not  order  a  suspension  of  the  business  of  the 
corporation,  unless  the  proof  of  the  misconduct  of  the 
trustees  or  other  officers  is  clear  and  positively  sworn  to. 
(Id).  If  such  an  order  suspending  the  ordinary  business 
of  the  corporation  is  granted  before  the  trial,  it  can  be 
made  only  by  the  court  upon  notice  of  the  application 
therefor  to  the  proper  officer  of  the  corporation  or  asso- 
ciation, or  to  the  trustee,  director  or  other  officer  sought 
to  be  enjoined.  (Co.  Civ.  Proc.  §  1809).  If  made  other- 
wise, it  is  void.  (Id).  No  laches  short  of  the  statute  of 
limitation  is  a  bar  to  the  action  against  directors  for 
damages  arising  from  violations  of  duty,  {llion  Bank 
V.  Carver,  31  Barb.  230). 

A  stockholder  may  maintain  an  action  against  the 
directors  or  trustees  to  recover  for  fraudulent  mis- 
management of  the  funds  of  the  corporation  {Cazeaux 
V.  Mali,  25  Barb.  5'r8);  or  to  prevent  the  misappropria- 
tion of  such  funds.  {Carpenter  v.  N.  Y.  &  N.  H.  R.  R. 
Co.,  6  Abb.  Pr.  277).  All  of  the  directors  or  trustees 
should  be  made  parties  to  such  an  action,  as  should  the 
corporation  itself  {Smith  v.  Rathbun,  66  Barb.  402); 
unless  there  is  no  personal  claim  made  against  some  of 
the  directors  ;  in  which  case  it  is  held  that  they  need  not 
be  made  parties.  {Allen  v.  N.  J.  Southern  R.  R.  Co., 
49  How.  Pr.  14).  As  to  parties  to  actions  by  or  against 
corporations,  see  vol.  I,  p.  114  et  seq.  As  to  hmitations 
of  actions  by  or  against  corporations,  see  vol.  I,  pp.  74, 
83.  As  to  the  verification  of  pleadings  by  corporations, 
see  vol.  I,  p.  264.  As  to  the  manner  of  granting  and 
serving  an  injunction  order,  or  as  to  the  appointment  of 
a  receiver  in  actions  against  a  director  or  other  officer  of  a 
corporation,  see  article  II,  section  3,  infra;  see  also  vol.  I, 
pp.  452,  479,  594  et  seq.  Where  an  injunction  order  has 
been  granted  in  such  an  action  without  notice,  it  may  be 
vacated  without  notice.  (Co.  Civ.  Proc.  §  626;  see  vol. 
II,  p.  499).  As  to  the  granting  and  enforcing  of  a  war- 
rant of  attachment  against  a  corporation,  see  vol.  I,  pp. 
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510,  529,  567.  As  to  tlie  mode  of  settling  issues  and  of 
trial,  see  vol.  II,  p.  187.  As  to  the  manner  of  proving 
the  acts  or  transactions  of  a  corporation,  see  vol.  II, 
p.  91 ;  and  as  to  the  manner  of  compelling  the  attend- 
ance of  witnesses  and  the  production  of  books  and 
papers,  see  vol.  II,  p.  77  et  seq. 

The  steps  necessary  to  be  taken  on  an  application  for 
judgment  will  be  found  in  vol.  II,  pp.  598,  604,  et  seq; 
and  on  appeal,  in  vol.  II,  chapter  XLII. 

ARTICLE  II. 

TO   "DISSOLVE   A  CORPORATION    OR    ENFORCE   LIABILITY  OF 

OFFICER. 

SECTION. 

1.  When  action  may  be  brought. 

3.  By  whom  brought. 

3.  Proceedings  in  the  action. 

4.  Judgment. 

5.  Application  of  certain  sections. 

Sec.  1 .  When  action  may  be  brought. 

Where  final  judgment  for  a  sum  of  money  has  been 
rendered  against  a  corporation  created  by  or  under  the 
laws  of  the  State,  and  an  execution  issued  thereupon  to 
the  sheriff  of  the  county,  where  the  corporation  transacts 
its  general  business,  or  where  its  principal  office  is  loca- 
ted, has  been  returned  wholly  or  partly  unsatisfied,  the 
judgment  creditor  may  maintain  an  action  to  procure  a 
judgment  sequestrating  the  property  of  the  corporation, 
and  providing  for  a  distribution  thereof,  as  prescribed  in 
section  seventeen  hundred  and  ninety-three  of  the  Code. 
(Co.  Civ.  Proc.  §  1784). 

In  either  of  the  following  cases,  an  action  to  procure 
a  judgment,  dissolving  a  corporation,  created  by  or  under 
the  laws  of  the  State,  and  forfeiting  its  corporate  rights, 
privileges  and  franchises,  may  be  maintained,  as  pre- 
scribed in  section  seventeen  hundred  and  eighty-six. 

1.  Where  the  corporation  has  remained  insolvent  for 
at  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences 
of  debt. 
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3.  Where  it  has  suspended  its  ordinary  and  lawful 
business  for  at  least  one  year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans 
on  pledges  or  deposits,  or  to  make  insurances,  where  it 
becomes  insolvent  or  unable  to  pay  its  debts,  or  has  vio- 
lated any  provision  of  the  act,  by  or  under  which  it  was 
incorporated,  or  of  any  other  act  binding  upon  it.  (Co. 
Civ.  Proc.  §  1785). 

This  article  has  nothing  to  do  with  the  voluntary  dis- 
solution of  a  corporation;  and  the  rules  in  such  cases  are 
provided  by  sections  twenty-four  hundred  and  nineteen 
to  twenty-four  hundred  and  thirty-one  of  the  Code. 

As  to  the  leave  to  sue  in  actions  brought  pursuant  to 
the  sections  of  the  Code  above  quoted,  see  vol.  1,  p.  96, 
et  seq. 

As  we  have  seen  in  article  I  of  this  chapter,  the  ordin- 
ary proceedings  in  actions  where  one  or  both  parties  are 
corporations,  are  the  same  as  in  other  actions;  and, 
therefore,  need  not  be  spoken  of  in  this  chapter;  but 
referrence  is  made  to  the  preceding  volumes  of  this 
work. 

A  corporation  is  not  necessarily  dissolved  by  proceed- 
ings under  section  seventeen  hundred  and  eighty-four 
{Mann  v.  Peniz,  3  N.  Y.  415);  and  it  has  been  held  that  a 
judgment  against  a  corooration  that  all  of  its  stock,  prop- 
erty and  effects  be  sequestered  for  distribution  among  its 
creditors  and  that  a  receiver  be  appointed,  and  that  such 
corporation  be  enjoined  from  the  exercise  of  its  corporate 
functions,  does  not  actually  dissolve  it.  {Kincaid  v. 
Dwinelle.  59  IST.  Y.  548  ;  Hollingshead  v.  Woodward, 
35  Hun  410).  But  an  action  prosecuted  under  section 
seventeen  hundred  and  eighty-five  of  the  Code  operates 
as  a  dissolution  of  the  corporation.  The  right  of  the 
court  to  dissolve  a  corporation  is  purely  statutory  ;  it 
cannot  by  its  inherent  powers  as  a  court  of  equity  dissolve 
a  corporation.  {Bliven  v.  Peru  Steel  &  I.  Co.  9  Abb.  N. 
C.  205).  Nor  can  the  court,  except  by  statutory  powers, 
take  away  any  of  the  coporate  rights  or  franchises  of  a 
corporation.  ( YerplancJc  v.  Merc.  Ins.  Co.  1  Edw.  Ch. 
84).  Whether  or  not  a  corporation  has  remained  in- 
solvent for  one  year  or  has  neglected  to  pay  its  debts  or 
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notes  for  a  like  period,  or  has  suspended  its  ordinary- 
business  for  the  same  time  ;  or  if  a  banking  corporation 
becomes  insolvent  or  unable  to  pay  its  debts  or  violates 
any  of  the  provisions  of  the  act  under  which  it  was  in- 
corporated, are  all  matters  of  fact  and  not  of  practice,  and 
depend  upon  the  circumstances  of  each  particular  case, 
and  are  of  the  very  gist  of  the  right  of  action  ;  and  have 
therefore  no  occasion  to  be  discussed  in  a  work  on  prac- 
tice. Where  any  of  the  facts  exist  which  are  specified 
in  the  section  above  quoted,  and  such  facts  are  alleged 
as  the  basis  of  an  action,  the  statute  gives  the  right  to 
proceed  to  dissolve  the  corporation,  if  the  evidence  shows 
the  facts  to  be  as  claimed.  The  pendency  of  proceeding 
for  voluntary  dissolution  of  a  corporation  under  section 
two  thousand  four  hundred  and  nineteen  and  the  follow- 
ing sections  of  the  Code  is  not  a  bar  to  an  action  by  the 
attorney-general  under  section  one  thousand  seven 
hundred  and  eighty-five,  supra.  {People  v.  Seneca  Lake 
G.  i&W.  Co.  52  Hun,  174). 

Sec.  2.  By  -w^hom  brought. 

When  the  action  is  brought  under  section  seventeen 
hundred  and  eighty-four  of  the  Code,  the  judgment 
creditor  is  the  proper  party  plaintiff.  This  proceeding 
takes  the  place  of  the  ordinary  judgment  creditor's  ac- 
tion in  other  cases ;  as  a  judgment  creditor  cannot 
bring  the  ordinary  judgment  creditor's  action  where 
the  judgment  debtor  is  a  corporation  created  by  or 
under  the  laws  of  this  State.  (Co.  Civ.  Proc.  §  1879). 
But  the  action  by  a  judgment  creditor  under  this  section 
to  sequester  the  property  of  the  corporation,  does  not 
supercede  the  right  of  the  attorneys-general  to  institute 
pi'oceedings  to  dissolve  such  corporation,  nor  the  right  of 
a  general  creditor  to  institute  proceedings  to  restrain  the 
improper  exercise  of ,  its  corporate  powers.  {Dambman 
v.  Empire  Mill,  12  Barb.  341).  Where  the  action  is 
brought  under  section  seventeen  hundred  and  eighty-five 
of  the  Code,  it  may  be  maintained  by  the  attorney-general, 
in  the  name  and  in  behalf  of  the  people.  And  whenever 
a  creditor  or  stockholder  of  any  corporation  submits  to 
the  attorney-general  a  written  statement  of  facts,  veri- 


264  PKACTICE. 

fled  by  oath,  showing  grounds  for  an  action  under  the 
provisions  of  said  section,  and  the  attorney -general  omits, 
for  sixty  days  after  the  submission,  to  commence  an 
action  specified  in  said  section,  then,  and  not  otherwise, 
such  creditor  or  stockholder  may  apply  to  the  proper 
court  for  leave  to  commence  such  an  action,  and  on  ob- 
taining leave  may  maintain  the  same  accordingly.  (Co. 
Civ.  Proc.  §  1786). 

Where  the  attorney-general  has  good  reason  to  believe, 
that  an  action  can  be  maintained  in  behalf  of  the  people 
of  the  State,  against  an  offcer  of,  or  to  dissolve  or  annul  a 
corporation,  except  an  action  specified  in  section  seventeen 
hundred  and  ninety-seven  of  the  Code,  he  must  bring  an 
action  accordingly,  or  apply  to  a  competent  court  for 
leave  to  bring  an  action,  as  the  case  requires;  if,  in  his 
opinion,  the  public  interests  require  that  an  action 
should  be  brought.  In  a  case  where  the  action  can  be 
brought  only  by  the  attorney-general  in  behalf  of  the 
people,  if  a  creditor,  stockholder,  director,  or  trustee  of 
the  corporation,  applies  to  the  attorney -general  for  that 
purpose,  and  furnishes  the  security  required  by  law,  the 
attorney-general  must  bring  the  action,  or  apply  for 
leave  to  bring  it,  if  he  has  good  reason  to  believe  that  it 
can  be  maintained.  Where  such  an  application  is  made, 
section  nineteen  hundred  and  eighty-six  of  the  Code  ap- 
plies thereto,  and  to  the  action  brought  in  pursuance 
thereof.     (Co.  Civ.  Proc.  §  1808). 

Where  the  action  is  brought  upon  the  relation  of  a 
creditor  or  other  party,  he  should  be  joined  with  the  at- 
torney-general as  relator.  (Co.  Civ.  Proc.  §  1986).  As 
to  who  are  proper  parties  plaintiff  in  actions  to  dissolve 
or  annul  a  corporation,  or  against  the  officers  of  a  cor- 
poration, see  vol.  I,  pp.  114,  et  seq. 

Where  the  action  is  brought  by  a  creditor  of  a  corpora- 
tion, and  the  stockholders,  directors,  trustees,  or  other 
officers,  or  any  of  them,  are  made  liable  by  law,  in  any 
event  or  contingency,  for  the  payment  of  his  debt,  the 
persons,  so  made  liable,  may  be  made  parties  defendant, 
by  the  original  or  by  a  supplemental  complaint;  and  their 
liability  may  be  declared  and  enforced  by  the  judgment 
in  the  action.     (Co.  Civ.  Proc.  §  1Y90). 
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Where  the  stockholders,  directors,  trustees,  or  other 
ofBcers  of  a  corporation,  who  are  made  liable,  in  any 
event  or  contingency,  for  the  payment  of  a  debt,  are  not 
made  parties  defendant,  as  prescribed  in  the  last  section, 
the  plaintiff  in  the  action  may  maintain  a  separate  action 
against  them,  to  procure  a  judgment,  declaring,  appor- 
tioning and  enforcing  their  liability.  (Co.  Civ.  Proc. 
§  1791). 

As  to  the  parties  defendant  in  actions  by  or  against 
corporations,  stockholders  or  directors,  see  vol.  I,  p.  110 
et  seq. 

An  action  to  dissolve  a  corporation  for  failure  to  pay 
its  notes  must  be  brought  by  the  attorney-general,  and 
not  by  a  stockholder.  ( Wilmersdoerffer  v.  Lake  Mahopac 
Co.,  18  Hun,  387).  But  an  insolvent  insurance  company 
may  be  dissolved  and  its  affairs  wound  up  at  the  instance 
of  a  single  stockholder.  {Masters  v.  Eclectic  Life  Ins. 
Co.,  6  Daly,  455).  A  judgment  of  dissolution  operates 
as  a  termination  of  all  pending  actions ;  and  proceedings 
subsequent  to  such  dissolution  are  void,  {McCuUoch  v. 
Norwood,  58  N.  Y.,  562).  A  stockholder  cannot  be  sued 
until  after  judgment  obtained  against  the  corporation 
and  a  return  of  execution  unsatisfied.  {Richards  v. 
Beach,  12  N.  Y.  S.  Eep.  136).  A  creditor  of  the  corpora- 
tion has  two  remedies  ;  he  may  sue  for  a  general  account- 
ing ;  or  he  may  bring  an  action  against  the  stockholders 
under  the  statute.  {Richards  v.  Kingsley,  12  N.  Y.  S. 
Eep.  125). 

Sec.  3.  Proceedings  in  the  action. 

The  pleadings  and  proceedings  in  the  action  are  the 
same  as  in  other  actions,  excepting  so  far  as  modified  by 
special  statutory  regulations.  There  are  several  pro- 
visions in  the  nature  of  provisional  remedies  which  are 
specially  applicable  to  actions  by  or  against  corporations. 
Those  provisions  relating  to  bringing  the  action,  the  ser- 
vice of  summons,  appearance,  etc.,  are  treated  of  in  the 
preceding  volumes. 

An  action  to  dissolve  a  corporation  shall  not  be  referred, 
as  of  course,  and  for  the  appointment  of  a  receiver  of  its 
34 
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property  and  the  distribution  of  its  assets,  unless  brought 
by  the  attorney -general  (Co.  Civ.  Proc.  §  1012);  but  in 
case  the  parties  consent  to  a  reference,  the  court  in  its 
discretion  may  grant  a  reference  ;  but  in  such  case  the 
court  must  designate  the  referee.     (Id). 

Sub-division  1. — Tempo kaey  Injunction. 

In  an  action,  brought  to  dissolve  a  corporation,  the 
court  may,  upon  proof  of  the  facts  authorizing  the  action 
to  be  maintained,  grant  an  injunction  order,  restraining 
the  corporation,  and  its  trustees,  directors,  managers  and 
other  officers,  from  collecting  or  receiving  any  debt  or 
demand,  and  from  paying  out,  or  in  any  way  transfer- 
ring or  delivering,  to  any  person,  any  money,  property, 
or  effects  of  the  corporation,  during  the  pendency  of  the 
action ;  except  by  express  permission  of  the  court. 
Where  the  action  is  brought  to  procure  the  dissolution 
of  the  corporation,  the  injunction  may  also  restrain  the 
corporation,  and  its  trustees,  directors,  managers  and  other 
officers,  from  exercising  any  of  its  corporate  rights, 
privileges,  or  franchise,  during  the  pendency  of  the 
action  ;  except  by  express  permission  of  the  court.  The 
provisions  of  title  second  of  chapter  seventh  of  the  Code 
relating  to  the  granting,  vacating  or  modifying  of  an  in- 
junction order,  apply  to  an  injunction  order,  granted  as 
prescribed  in  this  section ;  except  that  it  can  be  granted 
only  by  the  court.     (Co.  Civ.  Proc.  §  1787). 

Independent  of  statute,  if  a  stock-holder  charges  fraud 
against  the  directors  of  a  corporation,  the  court  has 
power  to  enjoin  them  from  doing  certain  peculiar  acts  ; 
bat  not  from  doing  the  general  business  contemplated  by 
its  charter.  {Howe  v.  Deuel,  43  Barb.  504).  An  injunc- 
tion will  not  be  granted  to  restrain  an  officer  from  perform- 
ing the  general  and  ordinary  duties  of  his  office  {People 
V.  Alb.  &  Susq.  B.  B.  Co.  7  Abb.  Pr.  IST.  S.  265);  but  he 
may  be  restrained  from  doing  any  particular  wrong 
which  affects  the  private  rights  of  any  other  person  (Id); 
or  from  doing  fraudulent  acts.  {FisTc  v.  QJiicago  &  B. 
R.  Co.  53  Barb.  518).  In  an  action  to  dissolve  or  annul 
a  corporation  or  to  suspend  or  remove  an  officer,  the 
court  may,  in  its  discretion,  on  the  application  of  either 


ACTIONS  RELATING  TO   CORPORATIONS.  267 

party,  at  any  stage  of  the  action,  before  or  after  final 
judgment,  and  with  or  without  security,  grant  an  injunc- 
tion order,  restraining  the  creditors  of  the  corporation 
from  bringing  actions  against  the  defendants,  or  any  of 
them,  for  the  recovery  of  a  sum  of  money,  or  from  taking 
any  further  proceedings  in  such  actions,  theretofore  com- 
menced. Such  an  injunction  has  the  same  effect,  and, 
except  as  otherwise  expressly  prescribed  in  this  section, 
is  subject  to  the  same  provisions  of  law,  as  if  each  credi- 
tor, upon  whom  it  is  served,  was  named  therein,  and  was 
a  party  to  the  action  in  which  it  is  granted.  (Go.  Civ. 
Proc.  §  1806). 

Where  the  action  is  to  dissolve  a  corporation,  actions 
by  creditors  of  the  corporation  will  be  enjoined,  to  pre- 
vent hampering  the  proceedings  and  increasing  the  costs 
and  expenses.  The  creditors  should  seek  their  remedy 
in  the  proceeding  which  is  pending.  {Atty-Genl.  v. 
North  American  L.  Ins.  Co.  6  Abb.  N.  C.  293).  But  an 
injunction  will  not  be  granted  to  enjoin  creditors  from 
bringing  suit,  where  the  action  to  dissolve  is  commenced 
by  the  officers  of  the  corporation  itself.  (Kingsley  v. 
First  NaVl  BanJc  of  BatJi,  31  Hun  329).  As  to  the 
manner  of  intervening  by  creditors  in  order  to  protect 
their  interests,  see  note  to  6  Abb.  N.  C.  304.  The  court 
may  permit  a  creditor,  who  has  proceeded  to  judgment, 
to  enter  his  judgment  to  stand  as  security.  {Oalwey  v. 
U.  S.  Steam  Sugar  R.  Co.  13  Abb.  Pr.  211).  Where 
under  the  charter  of  a  corporation,  each  stock-holder  is 
liable  to  every  creditor  whose  execution  is  unsatisfied, 
for  the  whole  debt,  the  court  cannot  on  the  application 
of  one  creditor  restrain  the  others  from  proceeding 
against  the  corporation  or  stock-holder.  {Judson  v. 
Bossie  Galena  Co.  9  Paige,  698).  As  to  who  are  the  stock- 
holders, and  their  liability  in  case  of  a  foreign  corpor- 
ation, reference  must  be  made  to  the  statutes  of  the  state 
or  country  where  such  corporation  is  created.  [Molson^  s 
BanTc  v.  Boardman,  47  Hun,  135).  Where  an  action  to 
dissolve  or  annul  a  corporation  or  against  an  officer,  is 
brought,  any  creditor  may  be  enjoined  by  a  general  in- 
junction, whether  he  is  a  party  to  the  action  or  not.  (Co. 
Civ.  Proc-  §  1806  ;  Smith  v.  Danzig,  3 Civ.  Pro.  R.  127). 
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An  injunction  order,  suspending  the  general  and  ordi- 
nary business  of  a  corporation,  or  of  a  joint-stock  associa- 
tion, consisting  of  seven  or  more  persons,  or  suspending 
from  office,  or  restraining  from  the  performance  of  his 
duties,  a  trustee,  director,  or  other  officer  thereof,  can  be 
granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  corporation  or  asso- 
ciation, or  to  the  trustee,  director,  or  other  officer  en- 
joined. If  such  an  injunction  order  is  made,  otherwise 
than  as  prescribed  in  this  section,  it  is  void.  (Co.  Civ. 
Proc.  §  1809). 

It  is  not  necessary  in  this  place  to  go  fully  into  the 
subject  of  injunctions,  as  that  subject  has  been  thoroughly 
treated  in  vol.  I,  pp.  450,  479,  485,  et  seq. 

Sub-division  -2. —  Eeceiver. 

In  an  action  to  dissolve  a  corporation  the  court  may 
also,  at  any  stage  thereof,  appoint  one  or  more  receivers 
of  the  property  of  the  corporation.  A  receiver,  so  ap- 
pointed, before  final  judgment  is  a  temporary  receiver, 
until  final  judgment  is  entered.  A  temporary  receiver 
has  power  to  collect  and  receive  the  debts,  demands,  and 
other  property  of  the  corporation;  to  preserve  the  prop- 
erty, and  the  proceeds  of  the  debts  and  demands  col- 
lected; to  sell  or  otherwise  dispose  of  the  property  as 
directed  by  the  court;  to  collect,  receive  and  preserve  the 
proceeds  thereof;  and  to  maintain  any  action  or  special 
proceeding,  for  either  of  those  purposes.  He  must 
qualify  as  prescribed  by  law  for  the  qualification  of  a 
permanent  receiver.  Unless  additional  powers  are  speci- 
ally conferred  upon  him,  as  prescribed  in  the  next  sec- 
tion, a  temporary  receiver  has  only  the  powers  specified 
in  this  section,  and  those  which  are  incidental  to  the  ex- 
ercise thereof.  A  receiver  appointed  by  or  pursuant  to 
a  final  judgment  in  the  action,  or  a  temporary  receiver, 
who  is  continued  by  the  final  judgment,  is  a  permanent 
receiver  and  has  all  the  powers  and  authority  conferred, 
and  is  subject  to  all  the  duties  and  liabilities  imposed 
upon  a  receiver  appointed  upon  the  voluntary  dissolution 
of  a  corporation.     (Co.  Civ.  Proc.  §  1788). 

A  temporary  receiver,  appointed  as  prescribed  in  sec- 
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tion  seventeen  hundred  and  eighty-eight,  is,  in  all  re- 
spects, subject  to  the  control  of  the  court.  In  addition 
to  the  powers  conferred  upon  him,  by  the  provisions  of 
the  last  section,  the  court  may,  by  the  order  of  inter- 
locutory judgment  appointing  him,  or  by  an  order  sub- 
sequently made  in  the  action,  or  by  the  final  judgment, 
confer  upon  him  the  powers  and  authority,  and  subject 
him  to  the  duties  and  liabihties,  of  a  permanent  receiver,, 
or  so  much  thereof  as  it  thinks  proper;  except  that  he 
shall  not  make  any  distribution  among  the  creditors  or 
stockholders,  before  final  judgment,  unless  he  is  specially 
directed  so  to  do  by  the  court.  (Co.  Civ.  Proc.  §  1789). 
A  receiver  of  the  property  of  a  corporation  can  be  ap- 
pointed only  by  the  court,  and  in  one  of  the  following, 
cases : 

1.  An  action,  brought  as  prescribed  in  article  second, 
third,  or  fourth  of  title  two  of  chapter  fifteen  of  the 
Code. 

2.  An  action  brought  for  the  foreclosure  of  a  mort- 
gage upon  the  property,  of  which  the  receiver  is  ap- 
pointed, where  the  mortgage  debt,  or  the  interest  there- 
upon, has  remained  unpaid,  at  least  thirty  days  after  it 
was  payable,  and  after  payment  thereof  was  duly  de- 
manded of  the  proper  officer  of  the  corporation;  and 
where  either  the  income  of  the  property  is  specifically 
mortgaged,  or  the  property  itself  is  probably  insufficient 
to  pay  the  mortgage  debt. 

3.  An  action  brought  by  the  attorney -general,  or  by  a 
stockholder,  to  preserve  the  assets  of  the  corporation, 
having  no  officer  empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution 
of  a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  other- 
wise than  by  or  pursuant  to  a  final  judgment,  notice  of 
the  application  for  his  appointment,  must  be  given  to  the 
proper  officer  of  the  corporation.    (Co.  Civ.  Proc.  §  1810). 

All  motions  for  the  sequestration  of  the  property  of 
corporations,  or  for  the  appointment  of  receivers  thereof, 
must  be  made  in  the  judicial  district  in  which  the  princi- 
pal place  of  business  of  said  corporations  respectively,  is. 
situated,  except  that  in  actions  brought  by  the  attorney- 
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general  in  behalf  of  the  people  of  this  State,  when  it 
shall  be  made  to  appear,  that  such  sequestration  is  a 
necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment 
of  one  may  be  made  in  any  county  within  the  judicial 
district  in  which  such  action  is  triable.  No  motion  can 
be  made,  or,  other  proceeding  had  for  the  removal  of  a 
receiver,  elsewhere  than  in  the  judicial  district  in  which 
the  order  for  his  appointment  was  made.  And  where  a 
receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating 
to  the  same  estate  or  property  in  which  a  receiver  is 
necessary.     (Gen.  Eule,  81). 

The  subject  of  receivers  of  corporations  has  been  fully 
treated  in  vol.  I,  pp.  594,  602,  et  seq.  As  to  the  applica- 
tion for  the  appointment  of  a  receiver,  see  vol.  I,  p.  598. 
The  appointment  of  a  receiver  and  the  sequestration  of 
its  property  does  not  take  away  its  right  to  defend  an 
action  or  to  appeal  from  a  judgment  therein.  (Parry  v. 
American  Opera  Co.  9  N.  Y.  S.  Eep.  536).  A  proceed- 
ing by  a  creditor  at  large,  does  not  give  the  court  the 
authority  to  appoint  a  receiver  of  a  corporation  whether 
domestic  or  foreign  (Lehigh  Coal  Co.  v.  Central  B.  R.  Co. 
of  N.  J.  43  Hun,  546);  where,  however,  the  action  was 
brought  by  a  stock-holder,  the  court  has  the  power  to 
appoint  a  receiver.  ( Woerishoffer  v.  North  River  Con. 
Co.  99  N.  Y.  398).  In  sequestration  proceedings  a 
superior  city  court  may  appoint  a  receiver,  notwithstand- 
ing the  former  appointment  of  another  receiver  by  the 
supreme  court,  where  the  authority  vested  in  such  re- 
ceivers does  not  conflict.  ( Thau  v.  Bankers'  &  Mer  Tel. 
Co.  16  N.  Y.  S.  Rep.  581).  Where  a  corporation  is  dis- 
solved, an  action  pending  by  or  against  it  must  be  re- 
vived in  the  name  of  the  receiver;  and  he  is  the  custodian 
of  the  fund,  and  out  of  the  fund  must  paj'  any  costs  ob- 
tained against  him  in  defending  the  action  for  the  bene- 
fit of  the  fund.  (Locke  v.  Covert,  42  Hun,  484).  A  re- 
ceiver under  section  seventeen  hundred  and  eighty-four, 
may  maintain  an  action  to  determine  the  validity  of 
bonds  claimed  to  be  secured  by  mortgage  on  the  property 
of  the  corporation,  and  to  ascertain  how  far  they  are 
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valid  as  a  lien  thereon.  {Hubbell  v.  Syracuse  Iron  WJcs, 
42  Hun,  182).  Where  a  receiver  of  a  corporation  created 
by  or  under  the  laws  of  this  State  and  doing  business 
therein,  other  than  insurance  or  moneyed  corporations 
shall  be  appointed,  the  wages  of  the  employees  or  opera- 
tives or  laborers  thereof  sl^all  be  preferred  to  every  other 
debt  or  claim  against  such  corporation,  and  shall  be  paid 
by  the  receiver  from  the  moneys  of  such  corporation 
which  shall  first  come  to  his  hands.  (Laws  1885,  chap, 
376).  Where,  however,  such  laborer  or  operative  assigns 
his  claim  for  his  wages  to  a  third  person,  such  person 
is  not  entitled  to  such  preference,  as  the  right  conferred 
by  this  statute  is  not  assignable.  {People  v.  Reming- 
ton &  Sons,  45  Hun,  329).  Under  chapter  175  of  the 
Laws  of  1888,  co-operative  associations  or  life  and 
casualty  associations  should  not  be  placed  in  the  hands 
of  a  receiver  until  after  a  trial. by  jury.  {People  v. 
Mutual  Trust  Fund  L.  Ass'n,  N.  Y.  Daily  Eeg.  Mch  1, 
1887).  Where  a  receiver  of  any  corporation,  excepting 
insurance  companies,  have  been  appointed  on  application 
by  the  attorney  general,  all  its  property  shall  be  trans- 
ferred  to  and  vest  in  such  receiver,  provided  that  the 
transfer  shall  only  be  made  by  order  of  the  supreme 
court  on  notice.     (Laws  1884,  chap.  385). 

SUB-DlVISION"   3. — ACOOUNTIKG. 

Where  the  action  is  brought  by  a  creditor  of  the  cor- 
poration under  sections  seventeen  hundred  and  ninety  or 
seventeen  hundred  and  ninety-one  of  the  Code,  the  court 
must  when  it  is  necessary,  cause  an  account  to  be 
taken  of  the  property  and  of  the  debts  of  the  coporation, 
and  thereupon  the  defendants'  liability  must  be  appor- 
tioned accordingly  ;  but,  if  it  affirmatively  appears,  that 
the  corporation  is  insolvent,  and  has  no  property  to 
satisfy  its  creditors,  the  court  may,  without  taking  such 
an  account,  assertain  and  determine  the  amount  of  each 
defendant's  liability,  and  enforce  the  same  accordingly. 
(Co.  Civ.  Proc.  §  1792). 

When  such  an  accounting  will  be  ordered,  is  in  the  dis- 
discretion  of  the  court ;  and  the  manner  of  taking  it  is 
also  directed  by  the  order. 
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Sub-Division  4. — Advertising  for  claims. 

In  an  action  to  dissolve  a  corporation  the  court  may,  at 
any  stage  of  the  action,  before  or  after  final  judgment, 
make  an  order,  requiring  all  the  creditors  of  the  corpor- 
ation to  exhibit  and  prove  their  claims,  and  thereby 
make  themselves  parties  to  the  action,  in  such  a  manner, 
and  vrithin  such  a  reasonable  time,  not  less  than  six 
months  from  the  first  publication  of  notice  of  the  order, 
as  the  court  directs;  and  that  the  creditors,  vs^ho  make  de- 
fault in  so  doing,  shall  be  precluded  from  all  benefit  of 
the  judgment,  and  from  any  distribution  which  may  be 
made  thereunder  except  as  hereinafter  provided.  Notice 
of  the  order  must  be  given,  by  publication,  in  such  nevs^s- 
papers  and  for  such  a  length  of  time  as  the  court 
directs.  Notwithstanding  such  order,  any  such  creditor 
wJio  shall  exhibit  and  prove  his  claim  in  the  manner 
directed,  thereby,  with  proof,  by  affidavit  or  otherwise, 
that  he  has  had  no  notice  or  knowledge  thereof  in  time 
to  comply  therewith,  any  time  before  an  order  is  made,, 
directing  a  final  distribution  of  the  assets  of  such  a  cor- 
poration, shall  be  entitled  to  have  his  claim  received,  and 
shall  have  the  same  rights  and  benefits  thereon,  so  far  as 
the  assets  of  such  corporation  then  remaining  undistrib- 
uted may  render  possible,  as  if  his  claim  had  been  exhibited 
and  proved  within  the  time  limited  by  such  order.  (Co. 
Civ.  Proc.  §  1807). 

The  amendment  of  1886  enlarged  the  former  rule  by 
the  addition  of  the  provision  quoted  above  which  permits 
a  creditor,  before  judgment  although  after  the  time  fixed 
in  the  order,  to  prove  his  claim  with  like  effect  as  though 
proved  within  the  time  fixed  in  the  order.  The  section 
requires  the  proof  of  the  claims  to  be  made  before  a 
referee.  {People  v.  Remington  &  Sons,  45  Hun,  329). 
Formerly  the  rule  was  that  claims  not  presented  within 
the  time  fixed  in  the  order,  were  wholly  barred  out  from 
sharing  in  the  avails  of  the  corporation.  {Matter  of 
Harmony  Fire  Ins.  Co.,  45  N.  Y.,  310).  But  the  amend- 
ment of  1886  overrules  that  proposition.  The  referee 
appointed  to  hear  the  proof  upon  claims,  should  allow* 
every  claim  that  he  is  satisfied  could  have  been  estab- 
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lished,  had  an  action  been  brought  upon  it.  {Atty-Oen'l 
V.  L.  &  F.  Ins.  Co.,  4  Paige,  224).  But  the  referee 
under  this  proceeding  does  not  have  the  power  to  hear 
and  determine  and  decide  questions  between  parties  ;  but 
only  to  report  the  proof  upon  the  claims  presented  ;  and 
it  is  for  the  court  to  pass  upon  such  claims  ;  and  excep- 
tions to  the  report  of  such  referee  need  not  be  filed. 
{Atty-Oen'l  v.  Continental,  etc.,  Co.,  64  How.  Pr.  93). 

Sub-division    5. — Compelling   Stockholder,    etc.,   to 

Testify. 

In  an  action,  brought  as  prescribed  in  article  second, 
third,  or  fourth  of  title  two  of  chapter  fifteen  of  the 
Code,  a  stockholder,  officer,  alienee,  or  agent  of  a  cor- 
poration, is  not  excused  from  answering  a  question, 
relating  to  the  management  of  the  corporation,  or  the 
transfer  or  disposition  of  its  property,  on  the  ground  that 
his  answer  may  expose  the  corporation  to  a  forfeiture  of 
any  of  its  corpoi'ate  rights,  or  will  tend  to  convict  him 
of  a  criminal  offense,  or  to  subject  him  to  a  penalty  or 
forfeiture.  But  his  testimony  shall  not  be  used,  as  evi- 
dence against  him,  in  a  criminal  action  or  special  proceed- 
ing.    (Co.  Civ.  Proc.  §  1805). 

As  to  the  manner  of  compelling  the  attendance  of  wit- 
nesses and  the  production  of  books  and  papers  by  a 
corporation,  and  the  proof  of  their  acts  and  transactions 
see  volume  II,  pp.  ^7,  91.  The  officers  of  a  new  corpora- 
tion, which  has  substantially  succeeded  the  old  one,  will 
not  be  ordered  summarily  to  deliver  the  books  of  such 
old  corporation  to  a  receiver  of  such  corporation,  with- 
out a  hearing  being  accorded  such  new  corporation. 
{Olmsted  v.  B.  &  P.  B.  B.  Co.  46  Hun,  552). 

SuB-DrvTsiON  6.  — Amendment  of  Pleadings  for  Mis- 
joinder op  Parties. 

Where  an  action,  authorized  by  a  law  of  the  State,  is 
brought  against  one  or  more  persons,  as  stockholders  of 
a  corporation  or  joint-stock  association,  an  objection  to 
any  of  the  proceedings  carmot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action,  on  the  ground 
35 
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that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock- 
books  of  the  corporation  or  association,  as  a  stockholder 
thereof,  by  the  name  so  appearing;  but  who  is  misnamed, 
or  dead,  or  is  not  liable  for  any  cause.  In  such  a  case, 
the  court  may,  at  any  time  before  final  judgment,  upon 
motion  of  either  party,  amend  the  pleadings  and  other 
papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by 
striking  out  the  name  of  the  person  who  is  dead,  or  not 
liable,  and,  in  a  proper  case,  inserting  the  name  of  his 
representative  or  successor.     (Co.  Civ.  Proc.  §  1813). 

The  subject  of  amendments  to  pleadings  has  been  fully 
discussed  in  vol.  I,  p.  282  et  seg.  The  rules  in  regard  to 
amendments  to  pleadings  in  actions  by  or  against  corpo- 
rations are  the  same  as  in  other  actions. 

Sec.  4.  Judgment. 

A  final  judgment  in  an  action,  brought  against  a  cor- 
poration, either  separately  or  in  conjunction  with  its 
stockholders,  directors,  trustees,  or  other  officers,  must 
provide  for  a  just  and  fair  distribution  of  the  property  of 
the  corx^oration,  and  of  the  proceeds  thereof,  among  its 
fair  and  honest  creditors,  in  the  order  and  in  the  propor- 
tions prescribed  by  law,  in  case  of  the  voluntary  dissolu- 
tion of  a  corporation.     (Co.  Civ.  Proc.  §  1793). 

Where  the  stockholders  of  the  corporation  are  parties 
to  the  action,  if  the  property  of  the  corporation  is  not 
sufficient  to  discharge  its  debts,  the  interlocutory  or  final 
judgment,  as  the  case  requires,  must  adjudge  that  each 
stockholder  pay  into  court  the  amount  due  and  remain- 
ing unpaid,  on  the  shares  of  stock  held  by  him,  or  so 
much  thereof  as  is  necessary  to  satisfy  the  debts  of  the 
corporation.     (Co.  Civ.  Proc.  §  1794). 

If  it  appears,  that  the  property  of  the  corporation,  and 
the  sums  collected  or  collectable  from  the  stockholders, 
upon  their  stock  subscriptions,  are  or  will  be  insufficient 
to  pay  the  debts  of  the  corporation,  the  court  must  as- 
certain the  several  sums,  for  which  the  directors,  trustees, 
or  other  officers,  or  stockholders  of  the  corpora^tion,  being 
parties  to  the  action,  are  liable;  and  must  adjudge  that 
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the  same  be  paid  into  court,  to  be  applied,  in  such  pro- 
portions and  in  such  order  as  justice  requires,  to  the 
payment  of  the  debts  of  the  corporation.  (Co.  Civ.  Proc. 
§  1795). 

As  to  the  appointment  of  a  receiver  by  or  before  final 
judgment,  see  vol.  I,  j).  594,  et  seq.  The  provisions  of 
chapter  378  of  the  laws  of  18S3  which  regulates  the  ap- 
pointment of  receivers  of  corporations  and  the  proceed- 
ings before  such  receivers  are  fully  discussed  in  vol.  I,  p. 
597,  et  seq. 

The  same  steps  should  be  taken  where  the  defendant 
is  ill  default  as  in  other  cases.  (See  vol.  II,  p.  228).  The 
final  decree  or  judgment  in  an  action  to  dissolve  a  cor- 
poration is  for  the  benefit  of  all  (Morgan  v.  N.  Y.  <&:  Alb. 
li.  R.  Co.  10  Paige,  290);  and  not  merely  for  the  benefit 
of  the  party  bringing  the  action.  (Id).  Under  section 
seventeen  hundred  and  ninety-four  the  fact  that  a  stock- 
holder has  had  put  to  his  credit  on  the  books  a  dividend 
wrongfully  declared,  does  not  amount  to  a  payment  by 
him  of  the  amount  of  such  dividend.  {Sagory  v.  Dubois, 
3  Sand.  Ch.  466).  A  person  in  whose  name  the  stock 
stands  on  the  books  is  the  stockholder  for  the  purposes  of 
the  suit,  although  in  fact  he  has  transferred  the  stock. 
(Mann  v.  Currie,  2  Barb.  294).  The  taking  and  holding 
of  stock  subjects  the  person  to  the  liabilities  of  a  stock- 
holder. [Van  Gott  v.  Van  Brunt,  2  Abb.  N.  C.  283). 
Where  it  is  desired  to  compel  the  payment  by  stock- 
holders of  the  amounts  remaining  unpaid  on  their  stock, 
they  should  be  joined  as  parties  to  the  action;  and  if  not 
so  joined,  they  should  be  joined  by  an  amendment  to  the 
complaint.     {Mann  v.  Pentz,  8  N.  Y.  415). 

In  order  to  be  effectual,  the  dissolution  of  a  corpora- 
tion must  be  judicially  ascertained  and  declared.  {Plass 
V.  Houseman,  17  N.  Y.  S.  Eep.  671).  By  omitting  to 
perform  a  duty  imposed  by  its  charter,  a  corporation 
does  not,  therefore,  lose  its  corporate  character.  {Dayy. 
Ogdenshurgli,  etc.,  B.  B.  Co,  107  N.  Y.  129).  As  to  the 
power  of  the  court  in  voluntary  dissolution,  see  sections 
twenty-four  hundred  and  twenty -nine  of  the  Code,  and 
the  sections  following.  They  have  nothing  to  do  with 
the  action  to  dissolve  a  corporation.     A  corporation  may 
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appeal  from  a  judgment  declaring  it  dissolved.  {Kelsey 
V.  Pfaulder  Frocess  Co.  45  Hun,  10).  As  to  the  entiy 
of  judgment  and  the  docketing  of  the  same,  see  vol.  II, 
pp.  564,  569,  et  seq.  The  same  rules  with  respect  to  pro- 
ceedings on  appeal  apply  in  these  cases,  as  in  other 
actions,  and  have  been  considered  in  vol.  II. 

Sec.  5.  Application  of  certain  sections. 

The  provisions  of  section  eighteen  hundred  and  nine  of 
the  Code  with  regard  to  the  granting  of  ipjunctions,  and 
of  section  eighteen  hundred  and  ten  with  regard  to  the 
appointment  of  a  receiver  and  of  section  eighteen  hun. 
dred  and  eleven  with  regard  to  suspending  or  removing 
of  a  trustee  or  other  officer  of  a  corporation,  apply  to  an 
action  or  a  special  proceeding,  against  a  corporation,  or 
joint-stock  association,  created  by  or  under  the  laws  of 
the  State,  or  a  trustee,  director,  or  other  officer  thereof; 
or  against  a  corporation,  or  joint-stock  association  created 
by  or  under  the  laws  of  another  State,  government,  or 
country,  or  a  trustee,  director,  or  other  officer  thereof, 
where  the  corporation  or  association  does  business  within 
the  State,  or  has,  within  the  State,  a  business  agency  or 
a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock. 
(Co.  Civ.  Proc.  §  1812). 

But  as  we  saw  by  section  eighteen  hundred  and  four, 
quoted  in  article  I,  section  1,  sub-division  3  above,  pro- 
ceebiugs  in  an  action  to  dissolve  or  annul  a  corporation, 
or  against  an  officer  or  director  of  a  corporation  do  not 
apply  to  actions  against  an  incorporated  library  society;  a 
religious  corporation ;  a  select  school  or  academy,  incorpo- 
rated by  the  regents  of  the  university,  or  by  an  act  of  the 
legislature  ;  or  a  municipal  or  other  political  corporation, 
created  by  the  constitution,  or  by  or  under  the  laws  of 
the  State. 

A  religious  corporation,  being  composed  not  only  of 
the  trustees  but  of  the  members  of  the  organization,  is 
governed  by  the  ordinary  rules  of  the  common  law,  and 
not  by  the  sections  of  the  Code  referred  to  in  this  chap 
ter.     {Robertson  v.  Bullions,  11  N.  Y.  243). 
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AETICLE  III. 

TO  ANNUL  A  CORPORATION. 

SECTION. 

1.  In  -what  cases. 

2.  Proceedings  in  the  action. 

3.  Final  judgment. 

Sec.  1.  In  'what  cases. 

The  attorney -general,  whenever  he  is  so  directed  by 
the  legislature,  must  bring  an  action  against  a  corpora- 
tion created  by  or  under  the  laws  of  the  State,  to  pro- 
cure a  judgment,  vacating  or  annulling  the  act  of  incor- 
poration, or  any  act  renewing  the  corporation,  or  con- 
tinuing its  corporate  existence,  upon  the  ground  that  the 
act  was  procured  upon  a  fraudulent  suggestion,  or  the 
concealment  of  a  material  fact,  made  by  or  with  the 
knowledge  and  consent  of  any  of  the  persons  incorpo- 
rated.    (Co.  Civ.  Proc.  §  1797). 

Upon  leave  being  granted,  as  prescribed  in  section 
seventeen  hundred  and  ninety-nine,  the  attorney-general 
may  bring  an  action  against  a  corporation  created  by  or 
under  the  laws  of  the  State,  to  procure  a  judgment, 
vacating  the  charter  or  annulling  the  existence  of  the 
corporation,  upon  the  ground  that  it  has,  either: 

1.  Offended  against  any  provision  of  an  act,  by  or 
under  which  it  was  created,  altered  or  renewed,  or  an 
act  amending  the  same,  and  applicable  to  the  corpora- 
tion; or, 

2.  Violated  any  provision  of  law,  whereby  it  has  for- 
feited its  charter,  or  become  hable  to  be  dissolved,  by  the 
abuse  of  its  powers;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  a  failure  to 
exercise  its  powers;  or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  or  franchises;  or, 

6.  Exercised  a  privilege  or  franchise,  not  conferred 
upon  it  by  law.     (Co.  Civ.  Proc.  §  1T98). 

Before  granting  leave,  the  court  may,  in  its  discretion, 
require  such  previous  notice  of  the  application  as  it  thinks 
proper,  to  be  given  to  the  corporation,  or  any  officer 
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thereof,   and  may  hear  the  corporation  in  opposition 
thereto.     (Co.  Civ.  Proc.  §  ITgQ). 

As  to  the  leave  to  sue  in  such  cases,  see  vol.  I,  p.  96 
et  seq.  A  domestic  corporation  is  a  creature  of  the  law 
and  is  absolutely  amenable  to  the  law ;  and  where  it  vio- 
lates the  very  law  of  its  existence,  or  any  of  the  pro- 
visions of  that  law,  or  abuses  its  powers  or  does  or  omits 
to  do  acts  which  amount  to  a  forfeiture  or  surrender  of 
its  corporate  rights,  it  opens  the  door  at  once  to  having 
its  charter  taken  away  and  its  existence  annulled.  The 
legislature  usually  in  creating  a  corporation  by  special 
act,  and  in  general  acts  under  or  by  virtue  of  which  cor- 
porations may  be  organized,  provides  by  specially  re- 
serving to  itself  that  power,  the  right  to  amend,  modify 
or  annul  any  corporation  created  by  it.  But  the  vested 
rights  of  parties  who  have  dealt  with  the  corporation  are, 
however,  to  be  protected,  so  far  as  lies  in  the  power  of 
the  courts.  Where  the  law  creating  a  corporation  gives 
it  certain  powers,  the  mere  omission  to  exercise  those 
powers  is  not  such  an  abuse  of  its  powers  or  privileges  as 
to  work  a  forefeiture.  {Atty-Oenl.  v.  Bank  of  Niagara, 
Hopk.  Ch.  354).  But  suffering  an  act  to  be  done  which 
destroys  the  end  and  object  of  its  creation,  is  equivalent 
to  a  surrender.  {8lee  v.  Bloom,,  19  John.  456).  Where 
the  legislature  reserves  the  right  to  repeal  the  act  of  in- 
corporation, it  may  by  a  subsequent  act  exercise  that 
power,  and  annul  the  corporation.  {People  v.  O'Brien, 
45  Hun,  519;  10  JST.  Y.  S.  Rep.  596).  It  may  annex  any 
condition  to  the  charter  that  it  pleases.  (Id).  But  the 
rights  reserved  by  the  legislature  to  repeal,  modify  or 
amend  the  charter  affect  only  its  relation  to  the  state  ; 
and  such  right  cannot  be  applied  to  the  prejudice  of  in- 
dividuals {Miner  v.  N.  Y.  C.  & H.  B.  B.  b'.  Co.  46  Hun, 
612);  or  of  other  corporations.  {People  v.  Alb.  &  Ver- 
mont B.  B.  Co.  11  N.  Y.  232).  The  last  case  was 
where  a  railroad  company  had  leased  part  of  its  road  to 
another  company,  and  in  an  action  to  vacate  the  charter 
of  the  said  first  road,  it  was  held  that  the  rights  of  the 
lessee  were  such  that  it  was  entitled  to  be  joined  in  such 
action  so  as  to  disclose  its  rights  in  the  premises  to  the 
court,  for  the  purpose  of  having  them  protected.    Where 
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a  corporation  engages  in  transactions  upon  which  its 
charter  is  silent,  it  assumes  the  same  liabilities  that  an 
individual  would  by  engaging  in  the  same  trans- 
actions. {Smith  V.  Oold  Stock  Tel.  Co.  42  Hun,  454).  In 
most,  if  not  all  of  the  cases  in  the  books,  where  the 
action  is  brought  to  annul  a  corporation  on  the  ground 
that  it  has  suspended  its  business  for  more  than  a  year, 
actual  abandonment  of  the  business  has  been  shown,  or 
a  suspension  for  more  than  a  year  with  no  effort  what- 
ever to  carry  it  on,  and  no  intention  to  resume  ;  and  such 
intention  has  generally  been  accompanied  by  insolvency 
or  pecuniary  embarrassment ;  but  where  such  facts  are 
not  shown,  the  court  is  not  at  liberty  to  find  such  an 
abandonment,  even  though  the  corporation  parted  with 
certain  of  its  rights,  and  ommitted  in  some  years  to  elect 
trustees,  and  its  business  was  conducted  under  a  new 
control.  {Kelsey  v.  Pfaudler  Process  Co.  45  Hun.  10). 
A  cause  which  is  sufiicient  to  forfeit  a  charter  cannot  be 
taken  advantage  of  collaterally,  or  in  any  other  mode 
than  by  a  direct  proceeding  for  that  purpose.  {Magee  v. 
Oenesee  AcadsTny,  17  N.  Y.  S.  Rep.  221).  If  no  direct 
action  on  that  ground  has  been  brought,  that  fact  is  a 
perfect  defense  to  an  action  to  distribute  the  corporate 
funds  of  such  corporation,  although  there  has  been  a 
discontinuance  of  the  exercise  of  the  corporate  ■^owers. 
(Id). 

Sec.  2.  Proceedings  in  the  action. 

The  proceedings  in  the  action  are  the  same  as  i.a  an 
action  to  dissolve  a  corporation.  In  an  action,  to  annul 
a  corporation,  an  injunction  order  may  be  granted,  at 
any  stage  of  the  action,  restraining  the  corporation,  and 
any  or  all  of  its  directors,  trustees,  and  other  officers, 
from  exercising  any  of  its  corporate  rights,  privileges,  or 
franchises  ;  or  from  exercising  certain  of  its  corporate 
rights,  privileges,  or  franchises,  specified  in  the  injunc- 
tion order ;  or  from  exercising  any  franchise,  liberty,  or 
privilege,  or  transacting  any  business,  not  allowed  by 
law.  Such  an  injunction  is  deemed  one  of  those  speci- 
fied in  section  six  hundred  and  three  of  the  Code,  and  all 
the  provisions  of  title  second  of  chapter  seventh  of  the 
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Code,  applicable  to  an  injunction  specified  in  that  sec- 
tion, apply  to  an  injunction  granted  as  prescribed  in  this 
section,  except  that  it  can  be  granted  only  by  the  court. 
(Co.  Civ.  Proc.  §  1802). 

A  receiver  of  its  property,  an  order  requiring  the  cred- 
tors  to  prove  their  claims,  or  requiring  a  stockholder  or 
other  officer  of  the  corporation  to  testify  in  an  action, 
and  the  power  to  amend  the  complaint  in  case  of  a  mis- 
joinder of  parties,  are  aU  the  same  in  this  action  as  in 
the  action  to  dissolve  a  corporation,  and  have  been 
treated  of  in  article  IT,  supra. 

An  action  to  annul  a  corporation,  is  triable,  of  course 
and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in 
section  nine  hundred  and  sixty-eight,  and  without  pro- 
curing an  order,  as  prescribed  in  section  nine  hundred 
and  seventy  of  the  Code.  (Co.  Civ.  Proc.  §  1800).  As 
to  the  settlement  of  issues  in  such  an  action,  see  vol.  II, 
p.  197. 

Sec.  3.  Final  judgment. 

Where  any  of  the  matters,  specified  in  section  seven- 
teen hundred  and  ninety-seven  or  section  seventeen  hun- 
dred and  ninety-eight  of  the  Code,  are  established  in  an 
action,  brought  as  prescribed  in  either  of  those  sections, 
the  court  may  render  final  judgment  that  the  corpora- 
tion, and  each  officer  thereof,  be  perpetually  enjoined 
from  exercising  any  of  its  corporate  rights,  privileges, 
and  franchises  ;  and  that  it  be  dissolved.  The  judgment 
must  also  provide  for  the  appointment  of  a  I'eceiver,  the 
taking  of  an  account,  and  the  distribution  of  the  property 
of  the  corporation,  among  its  creditors  and  stockholders, 
as  where  a  corporation  is  dissolved  upon  its  voluntary 
application,  as  prescribed  in  chapter  seventeenth  of  the 
Code.     vCo.  Civ.  Proc.  §  1801). 

Where  final  judgment  is  rendered  against  a  corpora- 
tion, in  an  action,  brought  to  annul  a  corporation,  the 
attorney-general  must  cause  a  copy  of  the  judgment-roU 
to  be  forthwith  filed  in  the  office  of  the  secretary  of 
State  ;  who  must  cause  a  notice  of  the  substance  and 
efPect  of  the  judgment,  to  be  published,  for  four  weeks, 
in  the  newspaper  printed  at  Albany,  in  which  legal 
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notices  are  required  to  be  published,  and  also  in  a  news- 
paper printed  in  the  county,  wherein  the  principal  place 
of  business  of  the  corporation  was  located.  (Co.  Civ. 
Proc.  §  1803).     See  also  vol.  II,  p.  568. 

A  corporation  may  be  dissolved  by  a  surrender  of  its 
charter  and  its  acceptance  by  the  State  ;  but  it  cannot 
be  held  to  be  actually  dissolved  until  so  adjudged  and 
determined  either  by  judicial  sentence  or  sovereign  will. 
(Magee  v.  Oenesee  Academy,  IT  N.  Y.  S.  Eep.  221). 

The  manner  of  conducting  the  proceeding  by  the  attor- 
ney-general and  of  the  filng  of  the  judgment-roll  and 
the  publication  of  the  notice  is  of  course  of  importance 
principally  to  that  officer,  and  does  not  need  much  con- 
sideration for  general  practice. 
36 


CHAPTER  LVII. 

ACTIONS  RELATING  TO  THE  ESTATE  OF  A  DECEDENT. 


ARTICLE  I. — Action  by  or  against  executors  or  administrators. 
ARTICLE  II. — Reference  of  claims  against  the  estate  of  a  decedent. 
ARTICLE  III. — Action  by  creditor  of  decedent  against  next  of-kin, 

legatee,  heir  or  devisee. 
ARTICLE  IV. — Action  to  establish  or  impeach  a  will. 


ARTICLE  I. 

ACTION  BY   OR  AGAINST  EXECUTORS    OR   ADMINISTRATORS. 

BECTIOlSr. 

1.  In  what  way  action  may  oe  Drought  by  or  against  them 

2.  Action  for  legacy  or  distributive  share. 

3.  Regulations  respecting  action  by  or  against  executors  or  adminis- 

trators. 

4.  Effect  of  judgment  against  heir  for  same  cause. 

Sec.  1 .  In  -what  way  action  may  be  brought  by  or  against  them. 

An  action  or  special  proceeding,  hereafter  commenced 
by  an  executor  or  administrator,  upon  a  cause  of  action, 
belonging  to  him  in  his  representative  capacity,  or  an 
action  or  special  proceeding,  hereafter  commenced 
against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  against  him  in  his 
representative  capacity.   (Co.  Civ.  Proc.  §  1814). 

An  action  may  be  brought  against  an  executor  or  ad- 
ministrator, personally,  and  also  in  his  representative 
capacity,  in  either  of  the  following  cases : 

1.  Where  the  complaint  sets  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  which 
render  it  uncertain,  in  which  capacity  the  cause  of  action 
exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes 
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of  action  against  the  defendant,  in  different  capacities, 
all  of  which  grow  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action;  do 
not  require  different  places  or  modes  of  trial;  and  are 
not  inconsistent  with  each  other.  (Co.  Oiv.  Proc.  §  1815). 
The  authorities  upon  the  question  whether  an  execu- 
tor should  sue  or  be  sued  individually  or  in  his  repre- 
sentative capacity,  are  found  at  volume  I,  page  112. 
Section  eighteen  hundred  and  fourteen  above  quoted 
includes  only  such  causes  of  action  as  accrued  during 
the  life  time  of  the  decedent,  or  are  founded  upon  a  con- 
tract made  by  him.  {BucMand  v.  Gallup,  105  N.  Y. 
453).  The  effect  of  the  section  and  the  change  produced 
by  it,  is  upon  the  class  of  cases  in  which  the  action 
could  have  been  maintained  in  either  form;  as  where 
upon  a  contract  made  with  the  testator  the  cause  of 
action  accrued  after  his  death;  or  where  upon  a  debt  or 
obligation  due  to  the  deceased,  the  executor  or  adminis- 
trator has  taken  a  new  security  or  evidence  of  debt. 
(Thompson  v.  Whitmarsh,  100  N.  Y.  35).  The  distinction 
is  between  a  cause  of  action  accruing  on  the  contract 
made  with  the  representative,  as  distinguished  from  one 
devolving  upon  him  in  that  capacity  by  the  creation  of 
the  trust  or  representative  relation.  (BucMand  v.  Gal- 
lup, supra).  This  section  has  made  no  change  in  the 
law  which  existed  before  its  passage.  (Bingham  v. 
Marine  Nat"  I  Bank,  41  Hun,  377).  Where  the  business 
of  the  testator  was  carried  on  by  the  executor  pursuant 
to  directions  contained  in  the  will,  and  in  doing  so,  the 
executor  contracted  debts  and  it  appears  that  he  is  per- 
sonally insolvent,  an  action  may  be  maintained  by  the 
owner  of  such  debts  against  the  executor  in  his  repre- 
sentative capacity.  (Willis  v.  Sharp,  43  Hun,  434). 
Where  the  real  estate  of  the  testator  is  to  be  converted 
into  personalty,  and  the  executor  is  empowered  to  sell, 
and  is  entitled  to  the  possession  of  the  realty,  he  may 
bring  an  action  in  his  representative  capacity  to  re- 
cover damages  for  waste.  (Ogsbury  v.  Ogsbury,  45  Hun, 
388).  Where  the  action  is  brought  by  or  against  the 
executor  upon  a  contract  made  by  him  with  regard  to 
the  affairs  of  the  estate,  claims  due  from  or  to  the  de- 


284  PRACTICE. 

cedent  are  not  proper  subjects  of  counterclaim.  {Thomp- 
son V.  Whitmarsh,  100  N.  Y.  35;  Blood  v.  Kane,  52  Hun, 
225).  It  is  stated  in  Throop's  note  to  section  eighteen 
hundred  and  fifteen,  that  the  second  sub-division  of  that 
section  is  designed  to  extend  to  the  cases  therein  men- 
tioned the  same  rule  which  is  laid  down  in  section  four 
hundred  and  eighty-four  of  the  Code,  sub-division  9. 
(Vol.  I,  pp.  336,  339).  It  was  held  in  Ross  v.  Harden 
(44  Super.  26)  where  the  action  was  brought  for  ser- 
vices rendered  in  and  about  the  custody  and  preser- 
vation of  the  decedent's  estate,  after  his  decease,  but  at 
his  request,  as  well  as  the  request  of  the  personal  repre- 
sentatives, that  the  cause  of  action  upon  the  request  of 
the  decedent,  could  not  be  joined  with  that  against  the 
personal  representatives,  although  both  accrued  out  of 
the  same  transaction.  The  second  sub-division  of  section 
eighteen  hundred  and  fifteen  changes  the  rule  in  that 
respect. 

Sec.  2.  Action  for  legacy  or  distributive  share. 

If,  after  the  expiration  of  one  year  from  the  granting 
of  letters  testamentary  or  letters  of  administration,  an 
executor  or  administrator  refuses,  upon  demand,  to  pay 
a  legacy,  or  distributive  share,  the  person  entitled  thereto 
may  maintain  such  an  action  against  him,  as  the  case 
requires.  But  for  the  purpose  of  computing  the  time, 
within  which  such  an  action  must  be  commenced,  the 
cause  of  action  is  deemed  to  accrue,  when  the  executor's 
or  administrator's  account  is  judicially  settled,  and  not 
before.     (Co.  Civ.  Proc.  §  1819). 

The  revised  statutes  (2  Eev.  Stat.  114,  §  9)  which 
authorized  an  action  for  a  legacy,  required  that  it  must 
appear  that  the  personal  representative  had  more  than 
sufficient  assets  to  discharge  the  debts  of  the  decedent, 
and  that  before  bringing  the  action  the  plaintiff  should 
give  a  bond  to  refund  the  legacy  recovered  by  him  or  so 
much  as  might  be  necessary  to  pay  any  debts  which 
might  thereafter  be  established.  These  things  are  not 
required  by  section  eighteen  hundred  and  nineteen  of  the 
Code.  The  fact  of  the  existence  of  assets,  is  now  only 
the  subject  of  inquiry  before  the  surrogate  on  application 
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for  leave  to  issue  execution.  Except  for  the  statute,  the 
remedy  against  an  executor  who  refused  to  pay  a  legacy 
was  one  in  equity.  {Pelletreau  v.  Bathbone,  18  John. 
428).  The  action  cannot  now  be  brought  under  this 
statute  for  a  distributive  share  against  a  foreign  adminis- 
trator, except  upon  his  express  promise  to  pay  or  upon 
proof  that  there  is  property  or  assets  in  this  State  which 
may  be  apphed  to  its  payment.  Practically  the  courts 
act  in  rem  upon  the  property  through  the  form  of  an 
action  against  the  administrator.     {Fischer  v.  Fischer, 

50  Super,  li).  In  actions  for  a  legacy  each  legatee  may 
sue  separately  unless  he  is  a  residuary  legatee;  in  which 
case,  as  an  accounting  may  be  necessary,  other  legatees 
must  be  joined.  {Cromer  v.  Pinckney,  3  Barb.  Ch.  466;, 
Tonnelle  t.  Hall,  3  Abb.  Pr.  205).  If  the  legacy  sued 
for  is  a  charge  on  real  estate,  the  heir  or  devisee  is  a 
necessary  party  defendant.  {Tonnelle  v.  Hall,  supra). 
The  action  should  in  each  case,  be  brought  against  the 
executor  in  his  representative  capacity.  The  fact  that 
the  executor  has  failed  to  pay  the  full  amount  of  the 
legacy  will  not  authorize  an  action  individually,  unless 
it  appears  that  he  has  become  personally  liable  therefor, 
by  reason  of  some  illegal  or  improper  conduct,  or  that  he 
himself  claims  to  be  entitled  to  retain  the  money  out  of 
which  the  legacy  is  claimed.  {Hurlbut  v.  Durant,  21 
Hun,  481).  The  six  years  statute  of  limitations  applies 
to  these  actions.  {Bundle  v.  Allison,  34  N.  Y.  180). 
Before  the  Code  of  Civil  Procedure,  it  was  held  that  the 
statute  began  to  run  at  the  expiration  of  one  year  from- 
the  granting  of  letters.   {American  Bible  Soc.  v.  Hebard, 

51  Barb.  552).  This  rule  has  now  been  changed  by  sec- 
tion eigh  teen  hundred  and  nineteen  of  the  Code.  Section 
four  hundred  and  ten  of  the  Code  of  Civil  Procedure 
(vol.  I,  p.  84)  applies  to  these  actions;  and  the  statute 
begins  to  run  when  the  person  having  the  right  to  make- 
a  demand,  has  actual  knowledge  of  the  facts  on  which 
the  right  to  make  the  demand  depends.  {Estate  of  Clay- 
ton, 22  N.  Y.  S.  Eep.  886).  An  action  for  a  legacy 
brought  under  this  section  is  a  bar  to  proceedings  in  the 
surrogate's  court  to  compel  an  executor  to  pay  it.  {Lewis: 
V.  Moloney,  12  Hun,  207).     Where  the  defendant  denies. 
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that  a  demand  has  been  made  for  a  legacy,  an  issue  is 
raised,  which  must  be  tried.  {Kennagh  v.  McGolgan, 
21  K.  Y.  S.  Eep.  326). 

The  guardian  ad  litem  of  an  iniant,  in  whose  favor  an 
action  is  brought,  as  prescribed  in  section  eighteen  hun- 
dred and  nineteen,  must,  unless  he  is  also  the  general 
guardian,  execute  and  file  with  the  clerk,  before  the 
commencement  of  the  action,  a  bond  to  the  infant,  with 
at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a 
judge  of  the  court,  conditioned  that  the  guardian  will 
duly  account  to  the  infant,  when  he  attains  full  age,  or, 
in  case  of  his  death,  to  his  personal  representatives,  for 
all  money  or  property,  which  the  guardian  may  receive, 
by  reason  of  the  legacy  or  distributive  share.  (Co.  Civ. 
Proc.  §  1820). 

Sec.  3.  Begulations  respecting  action  by  or  against  executors 
or  administrators. 

Stjb-division  1. — Proceedings  in  the  Action. 

Proceedings  in  these  actions  are  the  same  as  those  in 
other  actions  of  the  same  nature. 

In  an  action  or  special  proceeding  against  two  or  more 
executors  or  administrators,  representing  the  same  de- 
cedent, all  are  considered  as  one  person  ;  and  those  who 
are  first  served"  with  process,  or  first  appear,  must  answer 
the  plaintiff.  Separate  answers,  by  different  executors 
or  administrators,  cannot  be  required  or  allowed,  except 
by  direction  of  the  court.  But  this  section  does  not 
affect  the  plaintiff's  right  to  bring  into  court  all  the 
executors  or  administrators,  who  are  parties.  (Co.  Civ. 
Proc.  §  1817).     See  also  vol.  I,  p.  112. 

One  of  two  or  more  executors,  to  whom  letters  testa- 
mentary have  not  been  issued,  is  not  a  necessary  party 
to  an  action  or  special  proceeding,  in  favor  of  or  against 
the  executors,  in  their  representative  capacity.  (Co. 
Civ.  Proc.  §  1818). 

All  of  the  personal  representatives  who  have  qualified 
must  be  joined  as  plaintiffs.  If  two  executors  are  nom- 
inated by  the  will  of  a  non-resident,  and  both  qualified  in 
the  country  of  the  residence,  but  one  only  takes  out  let- 
ters in  this  state,  he  alone  is  a  necessary  party  to  the 
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action  in  this  state.  {Lawrence  v.  Townsend,  88  N.  Y. 
24).  For  further  authorities  upon  the  subject  of  the 
necessity  of  joining  executors  or  administrators,  see  vol. 
I,  p.  112. 

The  pleadings  in  these  actions  are  the  same  and  gov- 
erned by  the  same  rules  as  pleadings  in  other  actions  for 
the  same  causes. 

In  an  action  against  an  executor  or  administrator,  in 
his  representative  capacity,  wherein  the  complaint  de- 
mands judgment  for  a  sum  of  money,  the  existence,  suf- 
ficiency, or  want  of  assets,  shall  not  be  pleaded  by  either 
party ;  and  the  plaintiff' s  right  of  recovery  is  not  affected 
thereby,  except  with  respect  to  the  costs  to  be  awarded, 
as  prescribed  by  law.     (Co.  Civ.  Proc.  §  1824). 

This  section  changes  the  rule  which  existed  at  common 
law ;  as  we  have  seen,  in  every  case,  the  question  of 
assets  is  only  to  be  considered  by  the  surrogate  on  motion 
for  relief  in  his  court. 

An  executor  or  administrator  cannot  be  made  person- 
ally liable  to  the  adverse  party,  for  a  debt  or  for  damages, 
by  reason  of  his  having  made  a  false  allegation  in  plead- 
ing.    (Co.  Civ.  Proc.  §  1831). 

In  an  action  or  special  proceeding,  to  which  an  execu- 
tor or  administrator  is  a  party,  wherein  the  question 
whether  he  has  administered  the  estate  of  the  decedent, 
or  any  part  thereof,  is  in  issue,  or  is  the  subject  of  in- 
quiry, and  the  inventory  of  assets,  filed  by  him,  is  given 
in  evidence,  either  party  may  rebut  the  same,  by  proof, 
either: 

1.  That  any  property  was  omitted  in  the  inventory,  or 
was  not  returned  therein  at  its  true  value  ;  or 

2.  That  any  property  has  perished,  or  has  been  lost, 
without  the  fault  of  the  executor  or  administrator ;  or 
has  been  fairly  sold  by  him,  at  private  or  public  sale,  at 
a  less  price  than  the  value  so  returned  ;  or  that,  since  the 
return  of  the  inventory,  it  has  deteriorated  or  enhanced 
in  value.     (Co.  Civ.  Proc.  §  1832). 

It  will  be  noticed  that  this  last  section  applies  to 
special  proceedings  as  well  as  to  actions,  and  to  cases 
where  an  executor  or  administrator  is  a  plaintiff,  as  well 
as  where  he  is  a  defendant. 
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In  such  an  action  or  special  proceeding,  the  executor 
or  administrator  shall  not  be  charged  with  a  demand  or 
right  of  action,  included  in  the  inventory,  unless  it  ap- 
pears that  the  same  has  been  collected,  or  might  have 
been  collected,  with  due  diligence.  (Co.  Civ.  Proc.  § 
1833). 

Sections  eighteen  hundred  and  thirty-two  and  eighteen 
hundred  and  thirty -three  do  not  vary  any  rule  pf  evi- 
dence, respecting  any  proof,  which  an  executor  or  ad- 
ministrator may  now  make.     (Co.  Civ.  Proc.  §  1834). 

An  executor,  administrator,  or  a  person  appointed  by 
the  surrogate,  as  prescribed  in  chapter  eighteenth  of  the 
Code,  to  dispose  of  the  real  property  of  a  decedent,  is 
deemed  a  trustee,  appointed  by  virtue  of  a  statute, 
within  the  meaning  of  that  expression,  as  used  in  section 
seven  hundred  and  sixty-six  of  the  Code.  (Co.  Civ. 
Proc.  §  1828). 

Section  seven-hundred  and  sixty-six  of  the  Code  refer- 
red to,  and  the  authorities  under  it  will  be  found  at 
volume  I,  page  607,  An  executor  who  was  removed 
after  ai)pealing  from  a  judgment  against  him,  has  the 
power  to  authorize  a  person  interested  in  the  estate  to 
prosecute  the  appeal,  where  the  administrator  with  the 
will  annexed  refuses  to  do  so.  {Place  v.  Hayward,  13- 
N.  Y.  S.  Eep.  288). 

Sub-division  2. — Judgment  and  Execution. 

Judgment  in  actions  by  or  against  executors  or  ad- 
ministrators, is  entered  in  the  usual  way.  When  entered 
against  the  personal  representatives,  it  should  appear 
clearly  whether  it  is  entered  against  them  personally  or 
in  their  representative  capacity.  If  it  is  against  a  per- 
sonal representative  in  his  capacity  as  such,  the  judg- 
ment should  state  that  it  is  to  be  collected  out  of  the 
assets  in  his  hands  as  executor  or  administrator.  In  the 
cases  mentioned  in  section  eighteen  hundred  and  fifteen, 
the  statute  requires  that  the  judgment  for  the  plaintiff 
for  a  sum  of  money,  must  distinctly  show  whether  it  is. 
awarded  against  the  defendant  personally  or  in  his  rep- 
resentative capacity.     (Co.  Civ.  Proc.  §  1815). 

In  a  case  specified  in  section  eighteen  hundred  and 
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fifteen,  or  where  costs,  to  be  collected  out  of  the  individual 
property  of  an  executor  or  administrator,  are  awarded  in 
an  action  by  or  against  him  in  his  representative  capacity, 
so  much  of  the  judgment,  as  awards  a  sum  of  money 
against  him  personally,  may  be  separately  docketed,  and 
a  separate  execution  may  be  issued  thereupon,  as  if  the 
judgment  contained  no  award  against  him  in  his  repre- 
sentative capacity.     (Co.  Civ.  Proc.  §  1816). 

Where  part  of  the  executors  or  administrators  only 
have  been  served,  and  one  appears  for  all,  judgment  in 
favor  of  the  plaintiff  may  be  entered,  and  in  a  proper 
case  execution  may  be  issued  against  all  of  the  defend- 
ants as  if  they  had  all  appeared.  If  it  is  intended  that 
the  judgment  should  be  a  lien  upon  the  real  estate  of  the 
testator,  it  must  be  so  stated;  and  such  real  estate  is  not 
bound  unless  the  judgment  is  expressly  made  by  its 
terms  a  lien  upon  specific  real  property,  therein  described, 
or  expressly  directs  the  sale  thereof.  (Co.  Civ.  Proc.  § 
1823).  As  to  the  costs  in  such  actions,  see  vol.  II,  pp. 
479,  482.  As  to  the  issue  of  execution  see  vol.  II,  p.  799, 
et  seq. 

Sub-division  3. — Effect  of  Judgment. 

Eeal  property,  which  belonged  to  a  decedent,  is  not 
bound,  or  in  any  way  affected,  by  a  judgment  against 
his  executor  or  administrator,  and  is  not  liable  to  be  sold 
by  virtue  of  an  execution  issued  upon  such  a  judgment, 
unless  the  judgment  is  expressly  made,  by  its  terms,  a 
lien  upon  specific  real  property  therein  described,  or  ex- 
pressly directs  the  sale  thereof.     (Co.  Civ.  Proc.  §  1823). 

A  judgment  in  an  action  against  an  executor  or  ad- 
ministrator is  not  evidence  of  assets  in  his  hands.  (Co. 
Civ  Proc.  §  1824).  A  judgment  by  default  is  not  an  ad- 
mission of  assets.  {Butler  v.  Hemstead,  18  Wend.  666). 
A  judgment  or  decree  against  an  executor  or  adminis- 
trator rendered  upon  a  trial  upon  the  merits  is  prima 
facie  and  presumptive  evidence  of  the  debt  upon  any 
hearing  before  the  surrogate.  (Co.  Civ.  Proc.  §  2756).  A 
judgment  taken  after  inquest  by  default  is  a  judgment 
upon  the  merits  within  this  section.  {Estate  of  Bosen- 
field,  5  N.  Y.  S.  Eep.  339).  Judgment  against  a  personal 
37 
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representative  does  not  entitle  the  judgment  creditor  to 
preference  over  other  creditors  of  the  sarne  class.  (4 
Eev.  Stat.  [8th  ed.J  2561,  §  28).  Such  a  judgment  is  not 
evidence  against  the  heirs  or  devisees  of  the  decedent  in 
any  proceedings  against  them.  (Sharpe  v.  Freeman,  45 
N.  Y.  802).  Judgment  for  costs  recovered  by  the  de- 
fendant in  an  action  brought  against  him  by  an  execu- 
tor, does  not  make  him  a  creditor  vs^ithin  those  sections 
of  the  Code  of  Civil  Procedure  which  authorize  credit- 
ors to  petition  the  surrogate's  court  for  a  decree  direct- 
ing an  executor  to  pay  his  claim.  {Hall  v.  Dusenhury, 
38  Hun,  125). 

Sub-division  4.  Effect  op  Judgment  Against  Heir  or 
Devisee  for  Same  Cause. 
A.  final  judgment  against  an  heir  or  devisee  bars  an 
action  against  the  executor  or  administrator  of  the  dece- 
dent, for  the  same  cause,  and  every  other  remedy  to 
enforce  payment  thereof  out  of  the  decedent's  property, 
unless  an  execution  against  property,  issued  upon  the 
judgment,  has  been  returned  wholly  or  partly  unsatis- 
fied, or  sufficient  real  property  to  satisfy  the  judgment 
has  not  descended,  or  been  devised,  to  the  judgment 
debtor.  But,  if  the  judgment  was  recovered  for  a  debt 
or  legacy,  expressly  charged  upon  the  estate  descended 
or  devised,  the  bar  is  absolute.     (Co.  Civ.  Proc.  §  1821). 

AKTICLE  II. 

reference  of  claims  against  estate  of  decedent. 

SECTION. 

1.  Wliat  claims  may  be  referred. 

2.  How  reference  procured. 

3.  Proceedings  upon  tlie  reference. 

4.  Proceedings  upon  the  report. 

5.  Motion  for  a  new  trial. 

6.  Costs. 

Sec.  1.  What  claims  may  be  referred. 

Any  executor  or  administrator,  at  any  time,  at  least 
six  months  after  the  granting  of  the  letters  testament- 
ary or  of  administration,  may  insert  a  notice  once  in  each 
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week  for  six  months,  in  a  newspaper  printed  in  the 
county,  and  in  so  many  other  newspapers,  as  the  surro- 
gate may  deem  most  likely  to  give  notice  to  the  creditors 
of  the  deceased,  requiring  all  persons  having  claims 
against  the  deceased,  to  exhibit  the  same  with  the  vouch- 
ers thereof,  to  such  executor  or  administrator,  at  the 
place  of  his  residence,  or  transaction  of  business,  to  be 
specified  in  such  notice,  at  or  before  the  day  therein 
named,  which  shall  be  at  least  six  months  from  the  day 
of  first  publication  of  such  notice.  (2  Eev.  Stat.  88, 
§  34;  4  Eev.  Stat.  8th  ed.  2561,  §  34). 

Upon  any  claim  being  presented  against  the  estate  of 
any  deceased  person,  the  executor  or  administrator  may 
require  satisfactory  vouchers  in  support  thereof,  and 
also  the  affidavit  of  the  claimant  that  such  claim  is  justly 
due,  that  no  payments  have  been  made  thereon,  and 
that  there  are  no  offsets  against  the  same  to  the  knowl- 
edge of  such  claimant ;  which  oath  may  be  taken  before 
any  justice  of  the  peace,  or  other  officer  authorized  to 
administer  oaths.  (2  Eev.  Stat.  88,  §  35;  4  Eev.  Stat. 
8th  ed.  2561,  §  35). 

If  the  executor  or  administrator  doubt  the  justice  of 
any  claim  so  presented,  he  may  enter  into  an  agreement 
in  writing,  with  the  claimant,  to  refer  the  matter  in 
controversy  to  three  disinterested  persons,  or  to  a  disin- 
terested person,  to  be  approved  by  the  surrogate,  and 
upon  fihng  such  agreement  and  approval  of  the  surro- 
gate in  the  office  of  the  clerk  of  the  supreme  court  in 
the  county  in  which  the  parties,  or  either  of  them,  reside, 
a  rule  shall  be  entered  by  such  clerk,  either  in  vacation 
or  term,  referring  the  matter  in  controversy  to  the  per- 
son or  persons  so  selected.  (2  Eev.  Stat.  88,  §  36;  4 
Rev.  Stat.  8th  ed.  2561,  §  36). 

Any  disputed  claim  against  the  estate  of  a  decedent 
whether  legal  or  equitable  ( White  v.  Story,  43  Barb.  124), 
or  for  a  tort  of  the  decedent  against  property  {Brockett 
V.  Bush,  18  Abb.  Pr.  337)  may  be  referred  under  this 
statute.  A  contingent  claim  may  also  be  referred  as 
well  as  one  where  the  liability  is  certain  and  fixed. 
{Comes  V.  Wilkin,  79  N.  Y.  129).  But  to  warrant  a 
reference,  it  is  necessary  that  the  claim  should  have 
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accrued  against  the  decedent  in  his  life-time,  or  that  it 
should  be  one  which  would  have  accrued  against  him 
had  he  lived.  {Godding  v.  Porter,  11  Abb.  Pr.  3T4;. 
Sands  v.  Craft,  10  id.  216).  If  the  executor  has  died, 
leaving  assets,  the  claim  of  his  co-executor  for  such 
assets  is  not  referrable  under  this  statute.  {Sands  v. 
Craft,  supra).  Only  such  claims  can  be  referred  as  will 
authorize  a  judgment  for  money.  The  referee  cannot 
order  judgment  for  equitable  relief.  {Myers  v.  Cronk, 
45  Hun,  401).  The  statute  is  broad  enough  to  warrant 
a  reference  of  a  claim  of  a  surviving  partner  against  the 
estate  of  his  deceased  partner,  accruing  out  of  the  firm 
business.  {Francisco  v.  Fitch,  25  Barb.  130).  Several 
claims  of  different  persons  cannot  be  referred  and  tried 
in  one  action  or  proceeding.  {Myers  v.  Cronk,  45  Hun, 
401). 

Sec.  2.  Ho'wr  reference  procured. 

■  An  agreement  for  a  reference  between  the  claimant  and 
the  executor  must  be  in  writing.  The  person  selected  as 
referee  must  be  approved  by  the  surrogate  ;  and  the 
agreement  and  the  approval  of  the  surrogate  must  be 
filed  in  the  ofSce  of  the  county  clerk  of  the  county  in 
which  one  of  the  parties  resides,  and  the  order  must  be 
entered  in  that  county,  referring  the  matter  in  contro- 
versy to  the  person  selected  as  referee.  (2  Rev.  Stat.  88 
§  33  ;  4  Rev.  Stat.  8th  Ed.  2561  §  36).  A  reference  under 
the  statute  is  not  an  action  but  a  special  proceeding. 
Denise  v.  Denise,  110  'N.  Y.  562).  An  agreement  to  re- 
fer is  deemed  to  be  the  commencement  of  the  proceed- 
ing, for  the  purpose  of  the  application  of  the  statute  of 
limitations.  {Woouin  v.  Bagley,  13  Wend.  453;  Sail  ford 
V.  Savford,  2  Hun,  94).  To  confer  jurisdiction  so  as  to 
make  a  judgment  valid,  every  step  required  by  statute 
must  be  taken.  {Burnett  v.  Gould,  27  Hun,  366).  There 
must  be  an  agreement  in  writing  ;  the  person  agreed  on 
as  referee  must  be  approved  by  the  surrogate,  the  agree- 
ment and  approval  must  be  filed  in  the  county  clerk' s 
office  ;  and  the  order  referring  the  claim  must  be  entered 
in  the  supreme  court.  {Bucklin  v.  Chapin,  53  Barb. 
488).     One  executor  may  make  an  agreement  to  refer  for 
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himself  and  his  co-executor.  (  Waite  v.  Van  Demark,  18 
N.  Y.  S.  Rep.  1).  The  agreement  to  refer  should  state 
clearly  the  claim  upon  which  it  is  based.  At  one  time  it 
was  suggested  that  the  agreement  should  also  state  the 
defense  .and  that  it  took  the  place  of  the  declaration 
and  plea  ( Woodln  v.  Bagley,  13  Wend.  453);  but  such 
has  not  been  the  practice.  It  has  been  customary  simply 
to  state  in  the  agreement  that  the  executor  doubted  the 
iustice  of  the  claim ;  and  no  statement  of  the  defense 
has  been  usual,  or  is  required.  The  referee  cannot  be 
selected  by  the  surrogate  unless  the  party  authorized 
him  to  do  so.  His  power  is  exhausted  by  the  approval  of 
the  referee.  {Tilney  v.  Clendenning,  1  Dem.  212).  It 
has  been  held  that  the  approval  of  the  surrogate  obtained 
after  the  proofs  before  the  referee  closed,  was  sufficient  to 
give  validity  to  the  judgment  entered  upon  the  report. 
(  Waite  V.  Van  DemarJc,  18  N.  Y.  S.  Rep.  1).  That  case 
was  decided  on  the  authority  of  Bucklin  v.  Gliapin  (53 
Barb.  488);  which  it  followed  with  some  hesitation. 

The  order  entered  upon  the  agreement  is  the  usual 
order  of  course,  reciting  that  it  is  entered  upon  the  filing 
of  the  agreement  and  approval  It  is  not  usually  entered 
as  a  court  order;  but  the  fact  that  it  is  entitled  as  a 
special  term  order  does  not  invalidate  it.  {Waite  v. 
Van  DemarJc,  supra).  It  was  held  at  an  early  date  that 
unless  such  agreement  to  refer  was  filed  and  the  order 
entered  as  required  by  the  statute,  the  court  had  no 
jurisdiction  in  the  action.  {Comstock  v.  Olmstead,  6 
How.  Pr.  77).  But  the  latter  case  of  Bucklin  v.  Chapin 
{53  Barb.  488)  decided  that  the  filing  of  the  agreement 
was  sufficient  to  give  jurisdiction;  and  that  the  order 
might  be  entered  nunc  pro  tunc  after  the  making  of  the 
report.  In  that  case,  however,  the  papers  had  been  filed 
in  the  county  clerk's  office,  the  hearing  had  been  had  be- 
fore the  referee,  his  report  made,  judgment  entered 
upon  it,  and  an  appeal  taken  to  the  general  term;  and 
the  court  held  that  the  appearance  of  the  parties  before 
the  referee  after  their  consent  to  refer,  conferred  juris- 
diction; and  that  it  was  a  waiver  of  the  right  to  object 
that  the  order  had  not  been  filed  or  entered.  Although 
the  proceedings  are  not  in  precisely  the  form  required 
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by  the  statute,  it  is  not  thereby  changed  into  an  arbitra- 
tion, unless  it  is  clear  that  such  was  the  intention  of  the 
parties.  {Hovey  v.  Hovey,  46  Hun,  Yl).  Where  during 
the  progress  of  the  trial,  it  appeared  that  some  of  the 
items  of  the  claim  presented  by  the  claimant  were  not 
referable  under  the  statute,  and  an  oral  agreement  was 
made  between  the  parties  to  the  effect  that  the  referee 
might  be  authorized  to  pass  upon  all  matters  existing 
between  the  parties  and  appearing  before  it,  it  was  held 
that  the  proceeding  was  not  thereby  changed  into  an  ar- 
bitration. {Hovey  v.  Hovey,  supra).  Where,  however, 
the  agreement  between  the  parties  was  that  they  would 
submit  the  matters  in  controversy  to  three  individuals 
named  to  determine  and  award  upon  the  same,  and  that 
the  judgment  should  be  entered  upon  such  award  and 
determination,  it  was  held  that  the  proceeding  was  not 
a  reference  under  the  statute,  but  an  arbitration.  (AJcely 
V.  ATcelp,  IT  How.  Pr.  21). 

Sec.  3.  Proceedings  upon  the  reference. 

No  pleadings  are  necessary  in  these  cases.  {Mbwry  v. 
Peet,  88  K  Y.  453).  Although  the  claim  may  be  an  ac- 
count against  a  decedent,  the  provisions  of  section  five 
hundred  and  thirty-one  of  the  Code  (vol.  I,  p.  252)  do  not 
apply;  and  the  penalty  for  omitting  to  serve  a  bill  of 
items  prescribed  by  that  section  cannot  be  imposed. 
{Townsend  v.  iV".  Y.  Life  Ins.  Co.  4  Civ.  Pro.  E.  398). 
It  was  held  in  Mowry  v.  Peet  (13  Wkly.  Dig.  16)  that 
the  court  in  such  proceedings  had  the  power  to  order  a 
bill  of  particulars.  That  case  was  afterwards  reversed 
by  the  court  of  appeals  (88  N.  Y.  453)  but  without  pass- 
ing upon  that  point.  But  the  referee  cannot  require  a 
bill  of  particulars.  (Eldred  v.  Eames,  26  N.  Y.  S.  Rep. 
211,  278).  The  question  submitted  to  the  referee  being 
whether  the  claim  is  a  just  claim  against  the  estate  of 
the  deceased,  the  referee  may  consider  and  pass  upon 
any  defense,  legal  or  equitable;  and  any  off -set  which 
the  executors  may  give  in  evidence  for  the  purpose  of 
reducing  or  extinguishing  the  demand  of  the  claimant 
{Mowry  v.  Peet,  88  N.  Y.  453);  and  the  defendant  may 
rely  upon  the  statute  of  limitations,  without  pleading  it. 
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{Converse  v.  Miner,  21  Hun,  367,  372).  The  executor  is 
not  estopped  from  relying  upon  the  statute  of  Umitations, 
by  the  failure  to  object  to  an  account  {BucMin  v.  Chapin, 
1  Lans.  443);  nor  does  he  waive  the  statute  by  offering 
to  submit  the  controversy  without  action,  under  the 
Code.  To  have  that  effect,  the  offer  must  have  been 
accepted,  and  the  submission  made.  {Comes  v.  Wilhin, 
79  N.  Y.  129).  The  plaintiff  may  give  any  pertinent 
proof  to  sustain  his  claim,  and  the  defendant  may  intro- 
duce any  evidence  which  goes  to  defeat  it.  {Eldred  v. 
Eames,  26  N.  Y.  S.  Eep.  277).  The  court  may  after  the 
order  of  reference  is  entered,  order  other  persons  to  be 
brought  in,  if  their  presence  is  necessary  to  the  determi- 
nation of  the  controversy.  {Mowry  v.  Peet,  7  Abb.  N. 
C  195).  There  is  no  authority  given  to  grant  any  pro- 
visional remedy  in  the  proceeding. 

The  hearing  before  the  referee  is  brought  on  in  the 
same  manner  and  upon  the  same  notice  as  in  an  action 
which  has  been  referred  to  hear  and  determine.  (Vol.  II, 
p.  366).  The  referee  shall  proceed  to  hear  and  determine 
the  matter,  and  make  his  report  thereon  to  the  court  in 
which  the  rule  for  his  appointment  shall  have  been 
entered.  The  same  proceedings  shall  be  had  in  all  re- 
spects; the  referee  shall  have  the  same  powers,  and  be 
subject  to  the  same  control  and  entitled  to  the  same  com- 
pensation as  if  the  reference  had  been  in  an  action  in 
which  the  court  might  by  law  direct  a  reference.  (2  Eev. 
Stat.  89,  §  37;  4  Rev.  Stat.  8th  ed.  2562,  §  37).  The 
referee  in  these  proceedings  has  not  the  same  power  as  a 
referee  to  hear  and  determine  an  action  which  was  pend- 
ing at  the  time  of  his  appointment,  but  only  such  as  are 
expressly  conferred  by  the  statute,  or  are  fairly  infer- 
able from  its  provisions.  {Eldred  v.  Eames,  26  N.  Y.  S. 
Rep.  277).  He  cannot  allow  the  plaintiff  to  withdraw  a 
part  of  his  claim,  or  to  amend  the  claim,  as  a  referee 
might  allow  an  amendment  of  the  complaint.  (Id).  He 
can  only  try  the  claim  which  was  rejected  by  the  execu- 
tor, and  has  no  power  to  vary  or  enlarge  it  at  the  trial. 
(Id).  The  referee  has  power  to  take  an  account  if  it  is 
necessary,  and  strike  a  balance  and  direct  judgment 
against  the  defendant  for  the  amount  found  due  from 
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him  {Skidmore  v.  Post,  32  Hun,  54);  but  he  cannot  order 
an  affirmative  judgment  for  the  executor  upon  a  counter- 
claim. {Mowry  v.  Feet,  88  N.  Y.  453).  The  executors 
can  undoubtedly  avail  themselves  of  their  set-off  or 
counterclaim  to  the  extent  necessary  to  extinguish  the 
demand  of  the  claimant.  The  court  did  not  consider,  in 
the  last  case  above  cited,  and  declined  to  decide,  vphat 
effect  their  so  doing  would  have  upon  an  action  after- 
wards brought  by  them  for  the  residue,  if  any,  of  their 
claim,  or  whether  they  could  divide  their  claim  by  set- 
ting off  part  and  bringing  an  action  for  the  residue. 
{Mowry  v.  Peet,  88  N.  Y.  453).  The  report  of  the  referee 
should  be  made  in  the  usual  form  as  in  the  case  of  a 
reference  to  hear  and  determine  an  action.  (Vol.  II,  p. 
374).  Exceptions  should  be  filed  as  in  other  actions. 
(Vol.  II,  p.  376).  The  referee  cannot  allow  costs;  that 
can  only  be  done  by  the  court. 

Sec.  4.  Proceedings  upon  the  report. 

The  court  may  set  aside  the  report  of  the  referee  and 
appoint  another  in  his  place,  or  may  confirm  such  report 
and  adjudge  costs  as  in  actions  against  executors  ;  and 
the  judgment  of  the  court  thereupon  shall  be  valid  and 
effectual  in  all  respects  as  if  the  same  had  been  rendered 
in  a  suit  commenced  by  the  ordinary  process.  (2  Eev. 
Stat.  89,  §  37;  4  Eev.  Stat.  8th  ed.  2562).  The  court  has 
the  same  power  to  set  aside  the  report  on  motion  as 
though  the  reference  were  one  to  hear  and  determine 
an  action ;  as  to  which,  see  vol.  II,  p.  381.  It  is  irre- 
gular to  enter  judgment  in  these  proceedings  without 
special  order  of  the  court.  {Raclley  v.  Fisher,  24  How. 
Pr.  404).  The  usual  practice  in  these  proceedings  is  to 
move  at  special  term  for  the  confirmation  of  the  report. 
If  the  motion  is  based  upon  the  report,  the  only  ques- 
tions brought  up  for  review  are  the  regularity  of  tlie  pro- 
ceedijags,  and  whether  the  conclusions  of  law  are  sustained 
by  the  findings  of  fact  appearing  in  the  report.  {Eigh- 
mie  V.  Strong,  49  Hun,  16).  If  the  moving  papers 
show  that  the  claim  upon  which  the  agreement  was 
based  was  not  referrable,  a  motion  to  confirm  the  report 
will  be  denied.     {Goddiny  v.  Porter,  17  Abb.  Pr.  374). 
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If  the  motion  to  confirm  the  report  is  not  opposed,  and 
no  motion  for  a  new  trial  is  subsequently  made,  no 
appeal  lies  from  the  judgment  entered  upon  the  report. 
{Frane  v.  Vantine,  16  Hun,  528).  The  court  has  no 
power  to  order  a  judgment  against  the  report  of  the 
referee.  It  must  either  be  confirmed,  or  set  aside  upon 
motion  ;  and  if  it  is  set  aside,  a  new  trial  follows  before 
the  same  referee  or  another  referee  to  be  appointed  by 
the  court.  (Coe  v.  Coe,  14  Abb.  Pr.  86;  37  Barb.  232). 
The  rulings  made  upon  the  hearing  as  to  the  admission 
or  rejection  of  evidence,  and  questions  whether  the  evi- 
dence sustains  and  justifies  the  findings  of  fact,  can 
■only  be  reviewed  upon  motion  for  a  new  trial.  {Eigh- 
mie  V.  Strong,  49  Hun,  Id). 

Sec.  5.  Motion  for  a  ne'w  trial. 

In  these  proceedings  a  motion  for  a  new  trial  must 
always  be  made  in  the  first  instance  at  special  term. 
{Smith  V.  Velie,  60  N.  Y.  106).  As  it  is  a  special  pro- 
ceeding, and  not  an  action,  the  provisions  of  section  ten 
hundred  and  two  of  the  Code  of  Civil  Procedure  have  no 
application  to  it.  {Denise  v.  Denise,  41  Hun,  9).  The 
usual  course  is  for  the  defeated  party  to  move  on  a  case 
and  exceptions  for  a  new  trial  at  the  time  of  the  hearing 
of  the  motion  for  the  confirmation  of  the  report  {Eigh- 
mie  V.  Strong,  49  Hun,  16);  and  if  necessary  the  hearing 
of  the  motion  to  confirm  the  report  would  be  suspended 
to  enable  a  case  and  exceptions  to  be  made  and  prepared 
for  the  hearing.  {Coe  v.  Coe,  37  Barb.  232).  This  is 
said  to  be  the  better  practice.  But  a  motion  for  a  new 
trial  may  be  made  upon  a  case  and  exceptions  after  the 
confirmation  of  the  report  and  after  judgment  has  been 
entered  upon  it.  {Schreyer  v.  Holborrow,  26  Hun,  468; 
Eighmie  v.  Strong,  49  id.  16).  If  the  motion  for  a  new 
trial  had  been  denied,  the  appeal,  if  taken,  should  be 
from  the  judgment  entered  upon  the  report.  {Young  v. 
Cuddy,  23  Hun,  249;  Somerville  v.  CrooJi,  9  id.  644). 
The  case  of  Young  v.  Cuddy  {supra)  was  disapproved  in 
Denise  v.  Denise  (41  Hun,  9);  and  it  was  there  stated 
that  an  appeal  should  in  all  cases  be  taken  from  the 
38 
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order  confirming  tlie  report  and  denying  the  new  trial. 
(See  also  Hatch  v.  Stewart,  5  N.  Y.  S.  Eep.  180).  But 
in  the  case  of  Denise  \.  Denise,  a  motion  to  confirm  the 
report  of  the  referee  had  been  denied  and  a  new  tiial 
ordered;  and  the  appeal  was,  as  it  necessarily  must  have 
been,  from  the  order  denying  the  new  trial.  So  that 
what  was  said  in  that  case  as  to  the  appeal  from  a  judg- 
ment, was  not  necessary  to  the  decision  of  the  case.  The 
order  granting  a  new  trial  is  not  appealable  to  the  court 
of  appeals.  {Roe  v.  Boyle,  81  N.  Y.  305).  If  a  new 
trial  is  granted,  the  special  term  may  appoint  a  new 
referee,  without  the  consent  of  the  parties.  {Hasten  v. 
Budington,  18  Hun,  105).  Judgment  upon  the  claim 
referred,  does  not  make  it  a  judgment  debt  as  against 
the  heirs  {Sharpe  v.  Freeman,  45  N.  Y.  802);  but  the 
judgment  is  conclusive  in  the  surrogate's  court,  on  the 
settlement  of  the  account  of  the  executors.  {Matter  of 
Gray,  42  Hun,  411). 

Sec,  6.  Costs. 

The  prevailing  party  is  entitled  to  disbursements  as  a 
matter  of  right.  {LarMns  v.  Maxon,  103  N.  Y.  680). 
Former  cases  to  the  contrary  since  the  Code  of  Civil  Pro- 
cedure are  disapproved  by  that  case.  No  other  costs  can 
be  entered  in  the  judgment  unless  allowed  by  the  court 
on  motion.  {Ely  v.  Taylor,  42  Hun,  205).  The  usual 
course  where  costs  are  desired,  is  to  ask  for  costs  on  the 
motion  for  confirmation  at  the  special  term,  at  which 
time  affidavits  showing  the  propriety  of  allowing  them, 
which  should  be  served  with  the  motion  papers,  may  be 
read.  (Id.).  Any  reasons  which  exist  for  the  refusal  of 
costs  should  be  shown  by  the  opposing  affidavits.  The 
right  to  costs  in  these  proceedings  is  not  controlled  by 
section  eighteen  hundred  and  thirty-five  and  eighteen 
hundred  and  thirty-six  of  the  Code.  {Denise  v.  Denise, 
110  N.  Y.  562).  The  court  has  power  to  award  costs  to 
the  plaintiff,  although  the  claim  was  not  presented  within 
the  time  limited  by  notice  requiring  creditors  to  present 
their  claims.  (Id).  No  certificate  of  the  referee  is  re- 
quired to  enable  the  court  to  award  costs.  {Hendricks 
V.  Isaacs,  52  Hun,  100).     This  being  a  special  proceed- 
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ing,  an  additional  allowance- cannot  be  granted.,  (Id).  If 
the  plaintiff  recover  nominal  damages,  it  is  error  to  give 
costs  to  the  defendant.  {Hopkins  v.  Lott,  111  N.  Y. 
5T7).  The  rules  which  govern  the  court  in  allowing  costs 
in  these  proceedings  are  found  at  volume  II,  p.  484, 

ARTICLE  III. 

ACTION  BY  CREDITOR  OF   DECEDENT   AGAINST  NEXT  OF  KIN, 
LEGATEE,  HEIR   OR  DEVISEE. 

SECTION. 

1.  When  the  action  lies. 

2.  Regulations  with  regard  to  action  against  next  of  kin  and  legatees. 

3.  Regulations  with  regard  to  actions  against  devisees  and  heirs-at-law. 

4.  Preference  of  debts. 

Sec.  1.  When  the  action  lies. 

An  action  may  be  maintained,  as  prescribed  in  article 
two  of  title  three  of  chapter  fifteen  of  the  Code,  against 
the  surviving  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees 
of  a  testator,  to  recover,  to  the  extent  of  the  assets  paid 
or  distributed  to  them,  for  a  debt  of  the  decedent,  upon 
which  an  action  might  have  been  maintained  against  the 
executor  or  administrator.  The  neglect  of  the  creditor  to 
present  his  claim  to  the  executor  or  administrator,  within 
the  time  prescribed  bylaw  for  that  purpose,  does  not  im- 
pair his  right  to  maintain  such  an  action.  (Co.  Civ. 
Proc.  §  1837). 

The  term,  "next  of  kin,"  as  used  in  this  action,  in- 
cludes all  those  entitled,  under  the  provisions  of  law  re- 
lating to  the  distribution  of  personal  property,  to  share 
in  the  unbequeathed  assets  of  a  decedent,  after  payment 
of  debts  and  expenses,  other  than  a  surviving  husband 
or  wife.     (Co.  Civ.  Proc.  §  1870). 

The  right  to  maintain  an  action  to  compel  one  who 
had  received  a  portion  of  the  assets  of  the  decedent,  to 
pay  them  to  the  creditors,  if  there  was  a  deficiency  from 
any  cause,  does  not  arise  by  statute.  {Lupton  v.  Lupton, 
2  John.  Ch.  613;  Colgan  v.  Dunne,  21  N.  Y.  S.  Rep.  315). 
Without  the  statute,  the  legatees  who  had  been  paid  could 
be  compelled  to  refund  for  the  benefit   of   creditors^ 
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whether  the  deficiency  was  original,  or  caused  by  the 
waste  of  the  executor.  {Lupton  v.  Lupton,  supra). 
But  although  the  remedy  was  not  given  by  the  statute, 
it  must  be  pursued  in  the  manner  and  subject  to  the 
limitations  imposed  by  the  statute.  {Dodge  v.  Stevens, 
94  N.  Y.  209).  The  legatees  or  next  of  kin  ctui  only  be 
made  liable  now  upon  the  contracts  of  the  decedent  or 
for  his  debts  in  the  cases  and  in  the  manner  which  the 
statute  prescribed.  {Selover  v.  Coe,  63  N.  Y.  438).  The 
provisions  of  the  Code  of  Civil  Procedure  in  this  regard 
are  the  same  as  those  of  the  revised  statutes,  except  that 
the  words  "surviving  husband  or  wife"  have  been  in- 
serted. It  was  said  in  Schermerhorn  v.  Barhydt  (9  Paige, 
28)  that  each  creditor  of  the  decedent  must  proceed  sepa- 
rately against  the  heir  or  devisee  to  recover  a  debt  due 
from  the  decedent;  but  it  would  seem  from  the  subse- 
quent cases,  that  one  creditor  might  sue  in  behalf  of  aU 
the  other  creditors.  {Stuart  v.  Kissam,  11  Barb.  271; 
Van  Wezel  v.  Wyckoff,  3  Sand.  Ch.  528).  If  the  claim 
has  been  presented  to  the  executors  and  rejected,  and  six 
months  have  elapsed  without  bringing  an  action  to 
enforce  it,  so  that  the  short  statute  of  limitations  has  be- 
come a  defense,  it  is  available  as  well  to  the  legatees  or 
next  of  kin  or  heirs  or  devisees  as  to  the  executors. 
{Selover  v.  Coe,  63  W.  Y.  438).  The  fact  that  a  creditor 
has  taken  the  note  of  the  executor  for  the  amount  of  his 
debt  is  not  a  defense,  unless  it  appears  that  the  note  was 
taken  in  payment.  {Glenn  v.  Burrows,  37  Hun,  602). 
If  the  action  was  brought  originally  against  the  decedent, 
it  cannot  after  his  death  be  revived  against  the  persons 
made  liable  by  section  eighteen  hundred  and  thirty-seven, 
as  well  as  the  executors;  they  can  only  be  proceeded 
against  in  a  subsequent  action.  {Green  v.  Martine,  1 
Civ.  Pro.  E.  129). 

This  article  (art.  2,  title  3,  chap.  15  of  the  Code)  does 
not  affect  the  liability  of  an  heir  or  devisee,  for  a  debt 
of  a  testator,  where  the  will  expressly  charges  the  debt 
exclusively  upon  the  real  property  descended  or  devised, 
or  makes  it  payable  exclusively  by  the  heir  or  devisee,  or 
out  of  the  real  property  descended  or  devised,  before 
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resorting  to  the  personal  property,  or  to  any  other  real 
property  descended  or  devised.     (Co.  Civ.  Proc.  §  1859). 

Where  a  person,  who  takes  real  property  of  a  decedent 
by  devise,  and  also  by  descent ;  or  who  takes  personal 
property  as  next  of  kin,  and  also  as  legatee ;  or  who 
takes  both  real  and  personal  property  in  either  capacity; 
or  who  is  executor  or  administrator,  and  also  takes  in 
either  of  the  before  mentioned  capacities ;  would  be 
liable,  in  one  capacity,  for  a  demand  against  the  de- 
cedent, after  the  exhaustion  of  the  remedy  against  him 
in  another  capacity  ;  the  plaintiff,  in  any  action  to  charge 
him,  which  can  be  maintained,  without  joining  with 
him  any  other  person,  except  a  person  whose  liability 
is  in  all  respects  the  same,  riiay  recover  any  sum,  for 
which  he  is  liable,  although  the  remedy  against  him  in 
another  capacity  was  not  exhausted.  But  this  section 
does  not  increase  the  sum,  which  the  jjlaintifE  is  entitled 
to  recover  against  him,  in  the  capacity  in  which  he  is 
actually  liable  ;  nor  does  it  charge  a  defendant  indi- 
vidually, who  is  liable  only  in  a  representative  capacity. 
(Co.  Civ.  Proc.  §  1860). 

A  child,  born  after  the  making  of  a  will,  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  prop- 
erty of  the  testator,  or  a  subscribing  witness  to  a  will, 
who  is  entitled  to  succeed  to  a  share  of  such  property, 
may  maintain  an  action  against  the  legatees  or  devisees, 
as  the  case  requires,  to  recover  his  share  of  the  property; 
and  he  is  subject  to  the  same  liabilities,  and  has  the 
same  rights,  and  is  entitled  to  the  same  remedies,  to 
compel  a  distribution  or  partition  of  the  property,  or  a, 
contribution  from  other  persons  interested  in  the  estate, 
or  to  gain  possession  of  the  property,  as  any  other  per- 
son who  is  so  entitled  to  succeed.  (Co.  Civ.  Proc. 
§  1868). 

A  child  who  is  entitled  to  bring  an  action  in  a  case 
provided  in  this  section,  may  follow  the  land,  although 
it  has  been  sold  by  the  executor  under  a  power  of  the 
will.  The  child  in  such  case  takes  title  as  heir-at-law  of" 
the  ancestor,  and  not  under  the  will.  {Smith  v.  Robert- 
son, 89  N.  Y.  555). 
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Sec.  2.  Regulations  -with  regard  to  actions  against  next-of-kin 
and  legatees. 

Sub-division  1. — "Who  are  Proper  Parties. 

An  action,  specified  in  section  eighteen  hundred  and 
thirty-seven  must  be  brought,  either  jointly  against  the 
surviving  husband  or  wife,  and  all  the  legatees  or  all  the 
next  of  kin,  as  the  case  may  be,  or  at  the  plaintiff's  elec- 
tion, against  one  of  them  only.  But  vphere  a  legacy  is 
received  by  tvpo  or  more  persons  jointly,  they  are  deemed 
one  legatee,  within  the  meaning  of  each  provision  of  the 
article,  relating  to  legatees.     (Co.  Civ,  Proc.  §  1888). 

The  action  must  be  brought  either  against  all  the  leg- 
atees and  next  of  kin  or  against  one  of  them  only,  it  can- 
not be  brought  against  a  part,  and  less  than  all.  ( Wam- 
haugTi  v.  Gates,  11,  Paige,  505). 

Section  four  hundred  and  fifty-four  of  the  Code  of 
Civil  Procedure  (vol.  I,  p.  123)  does  not  apply  to  this 
action.  One  of  the  next  of  kin  who  has  sold  his  dis- 
tributive share,  is  liable  as  though  it  had  actually  come 
into  his  possession.  {Merchants''  Ins.  Co.  v.  Hinman, 
34  Barb.  410).  So  also  is  an  infant  whose  share  has  been 
paid  to  his  general  guardian.  (Id).  The  husband  of  one 
of  the  next  to  kin  is  not  a  proper  party  defendant  in  the 
action.  (Id).  Where  the  will  directs  that  the  real  estate 
should  be  converted  into  money,  and  the  legacies  should 
be  paid  out  of  it,  legatees  who  elected  to  take  real  estate 
instead  of  the  proceeds  of  the  sale  of  it,  are  liable  as  leg- 
atees or  devisees  under  the  Code.  {Armstrong  v.  Mc- 
Kelvey,  39  Hun,  213;  aff'd.  104  K.  Y.  179).  Where  some 
of  the  legatees  are  preferred  to  others,  an  action  may  be 
maintained  as  prescribed  in  the  sections  of  the  Code 
quoted  above  in  this  article,  against  one  or  all  of  those  who 
are  equally  preferred  or  equally  deferred,  as  if  the  leg- 
atees of  that  class  were  all  the  legatees.  (Co.  Civ.  Proc. 
§  1842).  This  section  is  new  and  passed  to  provide  for 
omissions  in  the  revised  statutes.  The  heirs  or  de- 
visees cannot  be  joined  in  the  action  against  the  legatees 
or  next  of  kin.  Those  who  take  the  real  estate  cannot 
be  made  liable  unless  it  appears  that  there  is  not  only  a 
deficiency  of  assets  in  the  hands  of  the  executors,  but 
also  that  there  is  no  personal  property  from  which  the 
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debt  of  the  decedent  can  be  collected.     ( WamhaugJi  v. 
Oates,  11  Paige,  605;  Gere  v.  Clarke,  6  Hill,  350). 

Sub-division  2. — Pleadings  and  Proceedings. 

The  action  is  to  be  brought  in  the  same  manner  as  in 
any  other  action.  It  is  regarded  as  brought  on  the  debt 
of  the  decedent.  The  statute  of  limitations  applies  pre- 
cisely as  though  it  were  brouglit  against  him.  {Colgan 
V.  Dunne,  21  N.  Y.  S.  Eep.  315).  The  complaint  should 
allege  everything  necessary  to  show  a  cause  of  action 
against  the  decedent,  his  death,  and  the  appointment  of 
personal  representatives;  that  a  portion  of  the  assets 
have  been  paid  to  the  defendants,  either  as  legatees  or 
next-of-kin;  and  if  the  action  is  against  legatees,  the 
other  facts  required  by  section  eighteen  hundred  and 
forty-one  of  the  Code  of  Civil  Procedure  which  is  cited 
below  should  also  be  alleged.  If  part  of  the  debt  has 
been  collected  from  the  personal  representatives  or  from 
other  legatees  or  next-of-kin,  or  a  surviving  husband  or 
wife  of  the  decedent,  that  fact  should  be  alleged,  and  the 
amount  collected  should  be  stated.  (Co.  Civ.  Proc.  § 
1850).  The  legatees  are  not  sureties  for  each  other,  and 
each  one  is  liable  only  for  his  own  portion  of  the  debt. 
( WiUces  v.  Harper,  1  N.  Y.  586).  The  defendant's  plead- 
ings are  governed  by  the  same  rules  as  in  all  other  cases. 
There  are  no  statutory  provisions  with  regard  to  them. 
If  the  defendant  is  liable  for  debts  of  a  class  preferred  to 
that  of  the  plaintiff,  that  fact  should  be  set  up.  The  de- 
fendant cannot  set  up  as  a  counterclaim  a  claim  existing 
in  favor  of  the  testator  against  the  plaintiff,  unless  it  ap- 
pears that  there  are  some  special  circumstances  or 
peculiar  equities  existing  to  justify  it;  as  that  the  plaint- 
is  insolvent,  or  the  claim  against  him  is  barred  by  the 
statute  of  limitations.  {Armstrong  x.McKelvey.  39  Hun, 
313;  afif'd  104  N.  Y.  179).  If  default  if  made  ia  appear- 
ing or  answering,  the  plaintiff  can  only  take  judgment 
upon  application  to  the  court.  The  action  is  triable  by 
jury.  It  is  to  be  put  upon  the  calendar  and  brought  to 
trial  in  the  same-manner  as  other  actions  of  that  kind. 

If  the  action  is  brought  against  a  legatee,  or  against 
aU  the  legatees,  the  plaintiff  must  show,  either: 
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1.  That  no  assets  were  delivered  by  the  executor  or 
administrator  of  the  decedent,  to  the  surviving  husband 
or  wife,  or  next-of-kin;  or 

2.  That  tlie  value  of  assets,  so  delivered,  has  been  re- 
covered by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of 
administration  and  preferred  demands,  are  not  sufficient 
to  satisfy  the  demand  of  the  plaintiff;  in  which  case,  he 
can  recover  only  for  the  deficiency.  (Co.  Civ.  Proc.  § 
1841). 

Where  the  action,  is  brought  against  a  preferred  lega- 
tee or  a  class  of  pref^-rred  legatees,  the  plaintiff  must 
show  in  addition  to  the  matters  with  respect  to  the  next- 
of-kin  required  by  the  provisions  of  the  section  last  cited» 
the  same  matters  with  respect  to  each  legatee  or  class  of 
legatees  to  whom  the  defendant  or  defendants  are  pre- 
ferred.    (Co.  Civ.  Proc.  §  1842). 

Sub-division  3. — Judgmeisit. 

The  rules  for  entering  jugment  are  found  in  vol.  II, 
p.  562  et  seq. 

Where  a  joint  action  is  brought,  as  prescribed  in  sec- 
tion eighteen  hundred,  and  thirty-eight,  the  whole  sum, 
which  the  plaintiff  is  entitled  to  recover,  must  be  appor- 
tioned among  the  defendants,  in  proportion  to  the  legacy 
or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award, 
against  each  defendant  separately,  the  proportionate  sum 
thus  ascertained.  The  costs  of  the  action,  if  the  plaintiff 
is  entitled  to  costs,  must  be  apportioned  in  like  manner; 
except  that  the  expenses  of  serving  the  summons  upon 
each  defendant  must  be  taxed  against  him  only;  and  one 
sheriff's  fee,  for  returning  an  execution,  may  be  taxed 
against  each  defendant,  against  whom  any  sum  is 
awarded.     (Co.  Civ.  Proc.  §  1839). 

Where  an  action  is  brought  against  the  surviving  hus- 
band or  wife  only,  or  against  one  only  of  the  next  of  kin 
or  legatees,  the  sum,  vi'hich  the  plaintiff  is  entitled  to  re- 
cover, cannot  exceed  the  sum  which  he  would  have  been 
entitled  to  recover  from  the  same  defendant,  in  an  action 
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brought,  as  prescribed  in  section  eighteen  hundred  and 
thirty-nine  of  the  Code.     (Co.  Civ.  Proc.  §  1840). 

The  plaintiff  is  entitled  to  costs,  as  of  course,,  upon  a  re- 
covery. (Vol.  II,  p.  461).  The  manner  in  which  costs 
are  apportioned  is  prescribed  in  section  eighteen  hundred- 
and  thirty -nine  {supra).  If  there  is  only  one  defendant, 
he  is  liable  for  all  of  the  costs  of  the  action,  and  they  are 
not  to  be  apportioned  at  aU.  {Fink  v.  Birg,  50  Hun,  211). 

Sec.  3.   Regulations  with  regard  to  actions  against   devisees 
and  heirs  at  la^^. 

SuB-DivTSiON  1. — Who  Should  be  Parties. 

The  heirs  of  an  intestate,  and  the  heirs  and  devisees  of 
a  testator,  are  respectively  liable  for  the  debts  of  the  de- 
cedent, arising  by  simple  contract,  or  by  specialty,  to  the 
extent  of  the  estate,  interest,  and  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  effectually 
devised  to  them  by,  the  decedent.    (Co.  Civ.  Proc.  §  1843) 

The  liability  of  the  defendant  in  these  actions  is  per- 
sonal; and  it  is  not  a  charge  on  the  land(i^mA:  v.  Birg,  50 
Hun,  211);  but  it  is  made  a  liea  upon  the  land  by  the 
judgment,  if  it  has  not  been  aliened  by  the  heir-at-law  or 
devisee.  (Co.  Civ.  Proc.  §  1852).  The  liability  only  ex- 
tends to  real  property  which  has  been  received  from  the 
decedent.  The  heirs  are  not  liable  for  insurance  money 
which  they  have  received  for  property  inherited  by  them 
which  was  destroyed  by  fire.  {HerMmer  v.  Rice,  27  N.  Y. 
163).  The  liability  of  a  devisee  exists  although  the  legal  title 
is  not  in  him,  if  he  has  the  entire  equitable  interest  and 
right  to  enforce  the  conveyance  of  the  legal  title.  {Arm- 
strong V.  MeKelvey,  104  N.  Y.  179).  If  real  property 
has  been  devised  and  has  decended  on  the  death  of  the 
devisee  to  his  heirs,  it  may  be  subjected  to  the  payment 
of  the  devisor's  debts  in  like  manner  as  before  the  death 
of  the  devisee.  {Traud  v.  Magnes,4d  Super.  309).  If 
an  heir  or  devisee  aliens  the  property,  he  is  personally 
liable  for  the  debt,  to  the  amount  of  the  value  of  the 
property.  (Co.  Civ.  Proc,  §  1854).  If  he  dies  after  the 
alienation,  his  personal  representatives  are  liable  to  the 
same  extent  {Traud  v.  Magnes,  49  Super.  309);  but  upon 
39 


306  PRACTICE. 

Ms  death,  nis  heir-at-law  is  not  liable  for  the  debts  of  the 
original  testator.  {Finh  v.  Birg,  50  Hun,  211).  An  heir 
at  law  or  devisee  is  not  liable  for  rents  or  profits  before 
judgment  entered  in  an  action,  although  the  estate  of  tbe 
decedent  was  insolvent.  {Glift  v.  Moses,  44  Hun,  312). 
A  judgment  against  an  executor  is  not  evidence  against 
the  heir  or  devisee  {Dodge  v.  T7iompson,  13  Wkly.  Dig. 
104;  Armstrong  v.  McKelvey,  89  Hun,  213);  but  if  a 
judgment  has  been  recovered  against  the  personal  re- 
presentatives, the  creditor  cannot  in  an  action  against 
the  heir  or  devisee  recover  a  greater  amount  than  the 
judgment  against  the  executor.  {RocTcwell  v..  Oeery, 
4  Hun,  606).  The  liability  only  exists  for  actual  debt 
resting  on  contract;  and  the  amount  of  which  is  fixed  or 
is  ascertained;  if  a  mortgage  made  by  the  decedent  has 
been  foreclosed,  the  heir  or  devisee  is  only  liable  after 
judgment  for  deficiency  has  been  entered,  and  for  the 
amount  of  such  Judgment.  {Lockwood  v.  Fawcett,  17 
Hun,  146.) 

An  action  against  heirs  or  devisees,  brought  as  pre- 
scribed in  the  last  three  sections  (eighteen  hundred  and 
forty-three,  eighteen  hundred  and  forty -four  and  eighteen 
hundred  and  forty-five),  must  be  brought  jointly  against 
all  the  heirs,  to  whom  any  real  property  descended  from 
the  decedent,  or  jointly  against  all  the  devisees,  as  the 
case  may  be.     (Co.  Civ.  Proc.  §  1846). 

Usuklly  the  heirs  and  devisees  cannot  be  joined  with 
the  executor  in  an  action  to  recover  the  debt  of  the  de- 
cedent {Greene v-Martine,  21  Hun,246);  butthat  rule  does 
not  apply  where  a  creditor  has  established  his  demand 
before  the  surrogate  and  it  appears  that  the  personal 
estate  of  the  decedent  has  been  concealed  or  wasted. 
{Littell  V.  Sayre,  7  Hun,  485).  An  action  cannot  be 
maintained  at  the  same  time  against  the  next  of  kin  and 
legatees,  and  the  heirs  and  devisees.  (Art.  HI,  §  2,  sub. 
1,  supra). 

StJB-DivisiON  2. — Conditions  Precedent  to  the  Action. 

An  action,  to  enforce  the  liability  declared  in  sec- 
tion eighteen  hundred  and  forty  three,  cannot  be  main- 
tained, except  in  one  of  the  following  cases: 
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1.  Where  three  years  have  elapsed  since  the  death  of 
the  decedent,  and  no  letters  testamentary,  or  letters  of 
administration,  upon  his  estate,  have  been  granted  within 
the  State. 

2.  Where  three  years  have  elapsed,  since  letters  testa- 
mentary, or  letters  of  administration,  upon  his  estate, 
were  granted,  within  the  State.     (Co.  Civ.  Proc.  §  1844). 

If  it  appears  that  three  years  have  not  elapsed  as  re- 
quired by  this  section,  the  complaint  must  be  dismissed. 
{Selover  v.  Coe,  63  N.  Y.  438). 

Where  it  appears  that,  at  the  time  of  the  commence- 
ment of  such  an  action,  a  petition,  seasonably  presented, 
as  prescribed  by  law,  praying  for  a  decree  to  dispose  of 
real  property  of  the  decedent,  for  the  payment  of  his 
debts,  was  pending  in  a  surrogate's  court,  having  juris- 
diction, the  proceedings  in  the  action,  subsequent  to  the 
complaint,  must  be  stayed  by  the  court,  until  the  petition 
is  disposed  of,  unless  the  plaintiff  elects  to  discontinue. 
If  a  decree  to  dispose  of  real  property,  pursuant  to  the 
prayer  of  the  petition,  is  granted,  the  action  must  be 
dismissed,  unless  the  plaintiff  has  alleged  in  his  com- 
plaint, or  alleges  in  a  supplemental  complaint,  that  real 
property,  other  than  that  included  in  the  decree,  des- 
cended or  was  devised  to  the  defendants.  If  the  plaint- 
iff elects  to  proceed  under  such  an  allegation,  he  is  en- 
titled to  a  preference  in  payment,  out  of  the  real  prop- 
erty, with  respect  to  which  the  allegation  is  made;  but 
he  cannot  share,  as  a  creditor,  in  the  distribution  of  the 
money,  arising  from  the  disposal  of  the  real  property, 
described  in  the  decree;  and  the  judgment  in  the  action 
does  not  charge,  or  in  any  way  affect,  that  property. 
(Co.  Civ.  Proc.  §  1845). 

The  right  to  apply  to  the  surrogate's  court  to  sell 
property  for  the  payment  of  the  debts  under  section 
twenty-seven  hundred  and  fifty  of  the  Code,  continues 
for  three  years,  and  it  cannot  be  exercised  after  that 
time.     {Hamilton  v.  Smith,  12  N.  Y.  S.  Eep.  111). 

Sub-division  3. — Pleadings  and  Proceedings. 

The  action  is  to  be  commenced  and  prosecuted  in  the 
usual  way.     The  complaint  and  notice  of  the  pendency 
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of  the  action  should  be  filed.  (Vol.  I,  p.  181  et  seq. ;  Co. 
Civ.  Proc.  §§  1853,  1854).  The  complaint  should  state  a 
cause  of  action  against  the  decedent,  his  death  and  the 
appointment  of  his  personal  representatives  ;  and  that 
the  assets  are  exhausted  and  are  not  enough  to  pay,  or 
that  the  plaintiff  has  been  unable  with  due  diligence  to 
collect  his  debt  by  proceedings  in  the  proper  court.  (Co. 
Civ.  Proc.  §  1848).  The  evidence  of  these  facts  need  not 
be  stated.  {Hauselt  v.  Fine,  3  N.  Y.  S.  Eep.  191).  If 
the  action  is  against  devisees,  the  complaint  must  allege- 
the  facts  required  by  section  eighteen  hundred  and  forty- 
nine,  vv^hich  is  cited  below. 

Where  the  assets,  applicable  to  the  plaintiff's  debt, 
were  sufficient  to  pay  a  part  thereof,  or  a  part  thereof 
has  been  collected  from  the  executor,  or  administrator, 
or  from  the  surviving  husband  or  wife,  next  of  kin,  or 
legatees,  the  plaintiff  can  recover  only  for  the  residue, 
remaining  unpaid  or  uncollected  ;  and  if  the  action  is 
against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his 
recovery  against  the  heirs,  is  insufficient  to  discharge. 
(Co.  Civ,  Proc.  §  1850). 

If  the  action  is  within  this  section,  the  facts  required 
thereby  should  be  sta  ted,  and  also  the  amount  which  has 
already  been  recovered.  If  the  plaintiff  is  unable  to  de- 
scribe the  lands  he  is  entitled  to  an  examination  of  the 
party  to  enable  him  to  frame  his  complaint.  {Parsons 
V.  Bowne,  1  Paige,  354).  There  are  no  special  statutory 
rules  with  regard  to  the  answer  of  the  defendant.  If 
there  are-  claims  which  are  entitled  to  preference  over 
those  of  the  plaintiff,  and  for  which  he  might  be  liable, 
or  if  he  has  paid  his  proportion  of  the  debts  of  the  de- 
cedent, that  fact  should  be  stated  in  the  answer.  Judg- 
ment upon  default  can  only  be  taken  on  application  to 
the  court.     The  action  is  triable  by  a  jury. 

Where  the  action  is  brought  against  heirs,  the  plaintiff 
must  show,  either  : 

1.  That  the  decedent's  assets,  if  any,  within  the  State, 
were  not  sufficient  to  pay  the  plaintiff's  debt,  in  addition 
to  the  expenses  of  administration,  and  debts  of  a  prior 
class ;  or 
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2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
•with  due  diligence,  to  collect  his  debt,  by  proceedings  in 
the  proper  surrogate's  court,  and  by  action  against  the 
executor  or  administrator,  and  against  the  surviving 
husband  or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered 
to,  and  settled  by,  the  surrogate,  may  be  used  as  pre- 
sumptive evidence  of  any  of  the  facts,  required  to  be 
shown  by  this  section.     (Co.  Civ.  Pro.  §  1848). 

Where  the  action  is  brought  against  devisees,  the 
plaintiff  must  show,  in  addition  to  the  matters  specified 
in  section  eighteen  hundred  and  forty-eight,  either  that 
the  real  property  of  the  decedent,  which  descended  to  his 
heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or 
that  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt  by  an  action  against  the 
heirs.     (Co.  Civ.  Proc.  §  1849). 

If  the  debt  accrued  before  the  Code  of  Civil  Procedure 
went  into  effect,  the  plaintiff  must  show  either  that  the 
deceased  left  no  personal  assets  within  the  State,  or  his 
personal  assets  were  not  sufficient  to  pay  or  discharge 
liis  debt,  or  that  proceedings  had  been  had  before  the 
proper  surrogate's  court,  and  at  law,  and  the  creditor  had 
not  been  able  to  collect  his  debt  from  the  personal  repre- 
sentatives, or  from  the  next-of-kin  or  legatees.  {Reed  v. 
Lozier,  48  Hun,  50). 

Section  eighteen  hundred  and  forty-eight,  above  cited, 
does  not  require  that  it  should  appear  that  proceedings 
have  been  had  in  all  cases  to  collect  the  debt  of  the  per- 
sonal representatives,  or  of  the  next-of-kin  or  legatees. 
The  inability  to  collect  may  be  made  to  appear  in  any 
other  way.  The  fact  that  the  administrator  is  a  non- 
resident, did  not  before  the  Code  of  Civil  Procedure,  ex- 
cuse a  failure  to  take  proceedings  before  the  surrogate  to 
■compel  the  payment  by  him.  {Mersereaue  v.Eyerss,  3  JST. 
Y.  261). 

An  action  against  heirs  or  devisees,  brought  as  pre- 
scribed in  this  article  (Art.  2,  title  3,  chap.  15  of  the 
Code),  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  infancy  of  any  of  the  parties; 
■except  that  an  execution  shall  not  be  issued  against  an 
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infant  heir  or  devisee,  until  the  expiration  of  one  year 
after  final  judgment  is  rendered,  and  the  judgment-roll 
filed.     (Co.  Civ.  Proc.  §  1858). 

The  statute  of  limitations  does  not  begin  to  run  until 
three  years  have  expired  from  the  death  of  the  decedent. 
The  action  may  therefore  be  brought  at  any  time  within 
nine  years  after  his  death.  {Mead  v.  Jenkins,  '2i1  Hun, 
570). 

Sub-division  4. — Judgment. 

Judgment  shall  be  entered  and  docketed  in  the  same 
manner  as  judgments  in  other  actions.  A  separate  judg- 
ment must  be  entered  against  each  defendant  for  his 
share.     As  to  costs  see  vol.  II,  p.  461. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  en- 
titled to  recover,  for  damages  and  costs,  must  be  appor- 
tioned among  all  the  defendants,  in  proportion  to  the 
value  of  the  real  property  descended  to  each  heir,  or  de- 
vised to  each  devisee,  as  the  case  may  be,  as  prescribed  in 
section  eighteen  hundred  and  thirty-nine  of  the  Code,  for 
a  similar  apportionment  among  legatees  or  next  of  kin, 
in  proportion  to  the  assets  received  by  them.  The  final 
judgment  must,  in  like  manner,  award  against  each  de- 
fendant the  proportionate  sum,  with  which  he  is  charge- 
able.    (Co.  Civ.  Proc.  §  184T). 

If  it  appears  that  any  of  the  real  property,  which  de- 
scended or  was  devised  to  a  defendant,  had  not  been 
aliened  by  him  at  the  time  of  the  commencement  of  the 
action,  the  final  judgment  must  direct,  that  the  debt  of 
the  plaintiff,  or  the  proportion  thereof  which  he  is  en- 
titled to  recover  against  that  defendant,  be  collected  out 
of  that  real  property.  Such  a  judgment  is  preferred,  as 
a  lien  upon  that  property,  to  a  judgment  obtained  against 
the  defendant,  for  his  individual  debt  or  demand.  (Co. 
Civ.  Proc.  §  1852). 

The  lien  of  the  judgment  is  superior  to  any  lien  created 
by  the  heir,  the  devisee,  or  any  incumbrance  against  him, 
and  a  sale  upon  an  execution  overrides  all  liens  suffered 
by  him.  {Morris  v.  Mowatt,  2  Paige,  586).  The  judg- 
ment is  not  a  lien  on  land  which  had  been  aliened  by  the 
devisee  or  heir-at-law  to  a  purchaser  in  good  faith  before 
the  filing  of  the  notice  of  pendency  of  action  or  before 
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the  entry  of  final  judgment  if  no  lis  pendens  was  filed. 
{Smith  V.  Soper,  32  Hun,  46). 

But  a  judgment,  rendered  as  prescribed  in  section 
eighteen  hundred  and  fifty-two,  does  not  bind,  and  the 
execution  thereupon  cannot  in  any  way  affect,  the  title 
of  a  purchaser,  in  good  faith  and  for  value,  acquired  be- 
fore a  notice  of  the  pendency  of  the  action  is  filed,  or 
final  judgment  is  entered,  and  the  judgment-roll  filed. 
(Co.  Civ.  Proc.  §  1853). 

This  section  accords  with  the  construction  given  to  the 
corresponding  section  of  the  revised  statutes  in  Hyde  v. 
Tanner  (1  Barb.  Y5).  A  conveyance  for  a  valuable  con- 
sideration is  presumed  to  have  been  made  on  the  con- 
sideration expressed  in  it,  and  in  good  faith.  {Wam- 
baugh  v.  Gates,  11  Paige,  505). 

Sec.  4.  Preference  of  debts. 

Where  the  surviving  husband  or  wife,  next  of  kin, 
legatees,  heirs,  or  devisees,  are  liable  for  demands 
against  the  decedent,  as  prescribed  in  this  article  (art.  2, 
title  3,  chap.  15  of  the  Code),  they  must  give  preference 
in  the  payment  thereof,  and  they  are  so  liable  therefor, 
in  the  order  prescribed  by  law,  for  the  payment  of  debts 
by  an  executor  or  administrator.  Preference  of  pay- 
ment cannot  be  given  to  a  demand,  over  another  of  the 
same  class,  except  where  a  similar  preference  by  an  ex- 
ecutor or  administrator  is  allowed  by  law.  The  com- 
mencement of  an  action,  under  any  provision  of  said 
article,  does  not  entitle  the  plaintiff's  demand  to  prefer- 
ence over  another  of  the  same  class,  except  as  otherwise 
specially  prescribed  by  law.     (Co.  Civ.  Proc.  §  1855). 

Where  it  appears,  in  an  action  brought  as  prescribed 
in  said  article,  that  there  are  unsatisfied  demands  against 
the  decedent's  estate,  of  a  class  prior  to  that  of  the 
plaintiff's  demand,  the  defendant  is  entitled  to  judgment, 
if  the  value  of  the  property,  which  was  received,  de- 
vised, or  inherited,  as  the  case  may  be,  by  the  class  to 
which  he  belongs,  does  not  exceed  the  amount  of  the 
valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant 
cannot  exceed  such  a  proportion  of  the  plaintiff's  de- 
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mand,  as  the  total  amount  of  the  valid  demands  of  his 
class  bears  to  the  excess.     (Co.  Civ.  Proc.  §  1856). 

Where  a  defendant,  or  a  person  belonging  to  his  class, 
has  paid  a  demand  against  the  dececent's  estate,  of  a  class 
prior  to  that  of  the  plaintiff's  demand,  or  has  paid  a  de- 
mand of  the  same  class,  the  amount  of  the  demand  so 
paid  must  be  estimated,  in  ascertaining  the  amount  to 
be  recovered,  as  if  it  was  outstanding  and  unpaid.  (Co. 
Civ.  Proc.  §  1857). 

AETICLE  IV. 

ACTIOW  TO   ESTABLISH  OR  IMPEACH  A  WILL. 

SECTION. 

1.  When  such,  an  action  may  be  brought. 

2.  Who  are  proper  parties. 

3.  Pleadings  and  proceedings. 

4.  Judgment. 

Sec.  1.  When  such  an  action  may  be  brought. 

An  action  to  procure  a  judgment,  establishing  a  will, 
may  be  maintained,  by,  any  person  interested  in  the 
establishment  thereof,  in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both, 
has  been  executed,  in  such  a  manner  and  under  such 
circumstances,  that  it  might,  under  the  laws  of  the  State, 
be  admitted  to  probate  in  a  surrogate's  court;  but  the 
original  will  is  in  another  State  or  country,  under  such 
circumstances  that  it  cannot  be  obtained  for  that  pur- 
pose; or  has  been  lost  or  destroyed,  by  accident  or  de- 
sign, before  it  was  duly  proved,  and  recorded  within  the 
State. 

2.  Where  a  will  of  personal  property,  made  by  a  per- 
son, who  resided  without  the  State,  at  the  time  of  the 
execution  thereof,  or  at  the  time  of  his  death,  has  been 
duly  executed,  according  to  the  laws  of  the  State  or 
country  in  which  it  was  executed,  or  in  which  the  tes- 
tator resided  at  the  time  of  his  death,  and  the  case  is  not 
one,  where  the  will  can  be  admitted  to  probate  in  a  sur- 
rogate's court,  under  the  laws  of  the  State.  (Co.  Civ. 
Proc.  §  1861). 

This  and  the  subsequent  five  sections  are  a  substitute 


ACTIONS  RELATING  TO  THE  ESTATE  OF  A  DECEDENT.      313 

for  the  revised  statutes  (2  Rev.  Stat.  67  to  Yl)  with 
some  changes.  The  action  may  be  brought  in  the 
supreme  court  or  in  the  superior  city  courts  in  cases  which 
are  within  their  jurisdiction  as  to  locality  and  residence. 
(Vol.  I,  p.  43).  Before  the  statute,  the  court  had  juris- 
diction to  establish  a  will  of  real  estate  which  had  been 
fraudulently  destroyed  either  before  or  after  the  testator's 
death.  By  this  statute  the  jurisdiction  was  extended  to 
wills  of  personalty  as  well.  {Bowen  v.  Idley,  6  Paige, 
46).  The  right  to  establish  a  will  as  lost  or  destroyed  in- 
cludes the  jurisdiction  to  set  aside  as  invahd  a  subse- 
quent will  purporting  to  be  a  revocation  of  the  first. 
(Id).  In  the  revised  statutes  the  section  which  corre- 
sponds to  the  first  division  of  section  eighteen  hundred 
and  sixty-one,  provided  that  the  wiU  might  be  estab- 
hshed  if  it  was  "  in  the  possession  of  the  court  of  another 
country; "  under  that  it  was  held  that  if  the  will  was  in 
the  possession  of  a  notary  public  of  another  country  the 
court  had  not  jurisdiction  of  the  action.  {Matter  of 
Diez,  56  Barb.  591).  The  Code  of  Civil  Procedure 
changed  the  law  so  as  to  include  that  case,  and  all  such 
cases  where  the  will  could  not  be  obtained.  If  the  will 
was  destroyed  by  the  testator  acting  under  undue  influ- 
ence, the  court  has  jurisdiction  to  establish  it  under  this 
section.  (Foor^ees  v.  FoorAees,  89  N.Y.  463).  Although 
the  statute  refers  to  a  will  which  has  been  lost  or  de- 
stroyed, it  will  be  given  a  liberal  construction  in  further- 
ance of  justice,  and  for  the  prevention  of  fraud;  and  the 
fraudulent  destruction  of  a  single  item  or  clause,  or  a 
distinct  portion  or  provision  of  a  will  is  within  the 
statute,  and  gives  the  court  jurisdiction  of  the  action  to 
establish  it,  if  such  destruction  affects  the  property  of 
the  testator  in  any  essential  particular.  {HooJc  v.  Pratt, 
8  Hun,  102).  The  rule  laid  down  by  subdivision  two  of 
section  eighteen  hundred  and  sixty-one  is  the  same  as 
that  which  was  laid  down  in  the  case  of  Moultrie  v.  Hunt 
(3  Brad.  322;  26  Barb.  252).  It  was  afterwa,rds  reversed 
by  the  court  of  appeals.  (23  N.  Y.  394).  The  case  in  the 
court  of  appeals  is  not  now  the  law. 
The  validity,  construction  or  effect,  under  the  laws  of 
40 
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the  state,  of  a  testamentary  disposition  of  real  property 
situated  within  the  state,  or  of  an  interest  in  such  prop- 
erty, whichwoulddescendtotheheirof  an  intestate,  may 
be  determined,  in  an  action  brought  for  that  purpose,  in 
hke  manner  as  the  validity  of  a  deed,  purporting  to  con- 
vey land,  may  be  determined.  The  judgment  in  such  an 
action  may  perpetually  enjoin  any  party  from  setting  up 
or  from  impeaching  the  devise,  or  otherwise  making  any 
claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a 
case,  where  the  question  in  controversy  is  determined 
by  the  decree  of  a  surrogate's  court,  duly  rendered  upon 
allegations  for  that  purpose,  as  prescribed  in  article  first 
of  title  third  of  chapter  eighteenth  of  the  Code,  where 
the  plaintiff  was  duly  cited  in  the  special  proceeding  in 
the  surrogate's  court,  before  the  commencement  of  the 
action.     (Co.  Civ.  Proc.  §  1866). 

The  provisions  of  this  section  are  the  only  statutory 
provisions  with  regard  to  the  validity  of  disputed  wills. 
Chapter  three  hundred  and  sixteen  of  the  laws  of  1879 
was  repealed  by  section  eighteen  hundred  and  sixty-six. 
{Supra:  Morton  v.  Cantwell,  108  N.  Y.  255).  The  de- 
visee of  a  legal  estate,  in  possession  of  the  property  de- 
vised, cannot  maintain  an  action  to  establish  a  will 
against  an  heir-at-law.  Courts  of  equity  in  this  state 
have  no  inherent  jurisdiction  to  entertain  such  an  action; 
and  it  is  only  given  by  section  eighteen  hundred  and 
sixty-six  above  cited.  The  provisions  of  that  section  re- 
fer not  to  the  validity  of  the  will  makihg  the  disposition, 
but  simply  to  the  validity  of  the  disposition  so  made.  This 
section  now  furnishes  the  only  statutory  rule  governing 
the  subject  matter  treated  of  in  it.  {Anderson  v.  Ander- 
son, 112  ]Sr.  Y.  104). 

To  authorize  an  action  under  this  section  by  one  claim- 
ing the  invalidity  of  the  provisions  therein,  disposing  of 
real  property,  there  must  be  a  disposition  of  some  inter- 
est which  may  possibly  be  enjoyed  in  actual  possession 
during  the  life  time  of  the  plaintiff  if  the  provision  be  de- 
creed invahd.  {Horton  v.  Cantwell,  108  N.  Y.  255). 
Whether  or  not  the  court  has  jurisdiction  of  the  action 
under  this  section  where  the  mere  legal  title  is  asserted 


ACTIONS  RELATING  TO  THE  ESTATE  OP  A  DECEDENT.      315 

and  no  trust  involved,  is  very  doubtful.  In  Hovey  v. 
Purdy  (10  N.  Y.  S.  Eep.  40)  it  was  held  that  an  action 
could  not  be  brought  under  this  section  by  a  devisee  or 
heir-at-law,  but  only  by  the  executor  or  trustee  for  his 
guidance.  In  the  later  case  of  Adams  y. Becker  (47  Hun, 
65.)  it  was  held  that  this  section  conferred  jurisdiction 
on  the  court  upon  an  application  of  an  heir-at-law  to 
interpret  the  will  and  adjudge  whether  any  of  the  several 
devises  were  void,  and  also  as  to  the  nature  and  charac- 
ter of  the  interests  of  the  several  devises  in  the  real  estate 
of  which  the  testator  died  siezed.  The  opinion  in  the 
case  last  cited  distinguished  the  case  of  Hovey  v.  Purdy. 
{supra).  The  rule  laid  down  in  Hovey  v.  Purdy  (supra) 
was  the  one  which  had  been  stated  by  the  courts  in  con- 
struing the  statute  which  corresponds  to  section  eighteen 
hundred  and  sixty-six  ;  and  was  afterwards  repealed  by 
it.  (Weed  v.  Weed,  94  N.  Y.  243).  In  Anderson  v. 
Anderson  (112  N.  Y.  104,  115)  the  court  declined  to  de- 
cide whether  or  not  an  action  for  the  construction  of  a 
will  could  be  maintained  by  one  who  claims  a  legal  title 
under  it.  But  the  remarks  at  the  end  of  the  opinion  on 
page  115  strongly  intimated  that  the  rule  laid  down  in 
Weed  V.  Weed  (supra)  is  the  correct  rule  with  regard  to 
the  construction  of  section  eighteen  hundred  and  sixty- 
six.  (See  also  Horton  v.  Cantwell,  108  N.  Y.  255,  267.) 
The  provisions  of  the  Code  relating  to  actions  to  estab- 
lish or  impeach  a  wiU  apply  as  well  to  wills  made  before 
as  to  those  made  after  the  Code  took  effect.  (Co.  Civ. 
Proc.  §  1867). 

Sec.  2.  Who  are  proper  parties. 

The  statute  contains  no  directions  with  regard  to  the 
person  by  whom  such  an  action  shall  be  brought,  except 
that  the  action  to  establish  or  impeach  a  will  may  be 
maintained  by  any  person  interested  in  the  establish- 
ment thereof.  It  is  provided  that  any  person  designated 
in  the  will  as  executor,  devisee  or  legatee  or  any  other 
person  interested  in  the  estate  or  a  creditor  of  the  de- 
cedent may  propound  a  will  for  probate  to  the  surro- 
gate's court.  (Co.  Civ.  Proc.  §  2614).  And  it  is  believed 
that  any  of  the  persons  mentioned  in  that  section  may 
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bring  the  action  to  establish  a  will  under  section  eight- 
een hundred  and  sixty- one.  All  parties  having  an 
interest  in  contesting  the  will  should  be  joined  as  de- 
fendants. {Matter  of  Atkinson,  2  Paige,  21i).  In  pro- 
ceedings to  propound  a  will  •  in  the  surrogate's  court, 
the  following  persons  must  be  cited  : 

1.  If  the  will  relates  exclusively  to  real  property,  the 
husband,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of 
the  testator. 

3.  If  the  will  relates  to  both  real  and  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the 
next  of  kin  of  the  testator.     (Co.  Civ.  Proc.  §  2615). 

The  enumeration  in  that  section  includes  all  those 
persons  who  should  be  made  defendants  in  an  action 
brought  to  establish  a  will  under  section  eighteen  hun- 
dred and  sixty-one.  If  the  existence  of  a  trust  is  neces- 
sary to  warrant  the  bringing  of  the  action  under  section 
eighteen  hundred  and  sixty-six,  it  can  only  be  main- 
tained of  course  by  the  trustee  or  executor.  ( Weed  v. 
Weed,  94  N.  Y.  243).  If,  however,  it  may  be  brought 
to  settle  a  legal  title,  any  person  who  has  the  title  to 
property  or  who  claims  the  title  under  a  devise,  may 
maintain  or  bring  the  action.  In  either  case,  all  persons 
having  interests  which  would  be  affected  by  a  judgment 
must  be  made  parties  defendant. 

Sec.  3.  Pleadings  and  proceedings. 

No  particular  rules  are  given  in  the  statute  with  re- 
gard to  any  of  the  pleadings  or  proceedings  in  the  action. 
They  are  governed  by  the  same  general  rules  which  are 
applicable  to  all  other  actions.  If  the  will  sought  to  be 
established  is  a  will  of  real  estate,  the  complaint  and 
notice  of  pendency  of  the  action  should  be  filed.  (Vol. 
I,  p.  181).  If  any  of  the  defendants  are  non-residents 
they  should  be  served  by  publication.  Judgment  by  de- 
fault can  only  be  taken  upon  application  to  the  court. 
The  pleadings  are  governed  by  the  general  rules  that 
are  applicable  to  all  actions.  A  form  of  a  complaint  in 
a  particular  case  may  be  found  in  Younger  v.  Duffie  (28 
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Hun,  242);  but  this  case  lays  down  no  general  rules  with 
regard  to  pleadings  in  these  actions. 

Where  the  estate  of  a  decedent  has  been  brought 
under  the  jurisdiction  of  the  supreme  court,  or  of  a 
superior  city  court,  by  an  action  for  partition  or  distri- 
bution, or  for  the  construction  or  establishment  of  a 
will,  the  court  may,  upon  the  death  of  the  sole  surviving 
executor,  appoint  a  receiver  of  the  estate,  pending  the 
action,  upon  such  terms  and  conditions,  and  upon  such 
notice  to  the  parties  interested,  as  the  court  directs,  and 
upon  such  security,  if  any,  as  to  the  court  seems  proper. 
For  the  purpose  of  carrying  into  effect  the  judgment 
and  orders  of  the  court,  in  relation  to  the  estate,  a  re- 
ceiver so  appointed,  is  the  successor  in  interest  of  the 
surviving  executor ;  and  has,  subject  to  the  direction  of 
the  court,  the  like  power,  as  an  administrator  with  the 
will  annexed.     (Co.  Civ.  Proc.  §  1869V 

The  action  is  to  be  tried  by  the  court  at  special  or  equity 
term.  •  To  entitle  the  plaintiff  to  judgment  in  the  action, 
the  facts  necessary  to  establish  the  validity  of  the  will 
must  be  shown.  (Co.  Civ.  Proc.  §  1862).  The  plaintiff 
must  make  it  appear  in  all  cases  that  the  will  was  duly 
executed  in  the  manner  prescribed  by  the  statute  of  the 
state  or  country  where  it  was  made.  {Hatter  of  Boberfs 
Will,  8  Paige,  446;  Grant  v.  Grant,  1  Sand.  Ch.  235). 

But  the  plaintiff  is  not  entitled  to  a  judgment,  estab- 
lishing a  lost  or  destroyed  will,  as  prescribed  in  said 
article,  unless  the  will  was  in  existence  at  the  time  of 
the  testator's  death,  or  was  fraudulently  destroyed  in 
his  life-time;  and  its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,  a  correct  copy 
or  draft  being  equivalent  to  one  witness.  (Co.  Civ.  Proc. 
§  1865). 

If  it  is  alleged  that  the  will  was  destroyed,  its  existence 
at  the  time  of  the  death  of  the  testator  may  be  proved  by 
circumstantial  evidence.  {ScTiuUz  v.  Schultz,  35  IST.  Y. 
653).  Such  proof  is  not  sufficiently  made  by  showing 
the  declarations  of  the  testator  seven  months  before  his. 
death  that  he  made  such  a  will.  {Collyer  v.  Collyer,  IT 
Abb.   N.  C.  328).     The  destruction  of  the  will  is  suffi- 
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ciently  proved  if  it  appears  that  it  was  destroyed,  in  the 
life  time  of  the  testator  by  himself  acting  nnder  the  un- 
due influence  of  his  son.  ( Voorhees  v.  VoorJiees,  39  N".  Y. 
463).  The  fraudulent  destruction  of  a  will  which  would 
authorize  the  court  to  establish  it,  must  consist  in  some 
deceitful  contrivance,  device  or  practice  to  defeat  the 
wishes  and  intent  of  the  testator  with  regard  to  his  will. 
{Timon  v.  Qlaffy,  45  Barb.  438).  The  requirement  of 
the  statute  that  proof  must  be  made  by  two  witnesses, 
can  only  be  fulfilled  by  producing  two  at  least  of  the 
subscribing  witnesses,  or  satisfactorily  accounting  for  the 
non-production  of  one  or  both  of  them,  and  then  prov- 
ing their  hand  writing,  or  the  fact  that  they  signed  the 
will  as  witnesses  by  competent  testimony.  {Gollyer  v. 
Collyer,  YI  Abb.  N.  C.  328).  This  provision  requiring 
two  witnesses  only  applies  to  this  particular  action.  It 
does  not  change  the  common  law  rule  that  a  will  may  be 
established  in  certain  cases  by  testimony  of  one  witness. 
{Harris  v.  Harris,  26  N.  Y.  433). 

Sec.  4.  Judgment. 

If,  in  such  an  action,  the  facts  necessary  to  establish 
the  validity  of  the  will,  as  prescribed  in  section  eighteen 
hundred  and  sixty-one  are  satisfactory  proved,  final 
judgment  must  be  rendered,  establishing  the  will  accord- 
ingly. But  where  the  will  of  a  person,  who  was  a  resi- 
dent of  the  state  at  the  time  of  his  death,  is  established 
as  prescribed  in  the  last  section,  the  judgment  establish- 
ing it  does  not  affect  the  construction  or  validity  of  any 
provisions  contained  therein  ;  and  such  a  question  arising 
with  respect  to  any  provision,  must  be  determined  in  the 
same  action,  or  in  another  action  or  a  special  proceeding, 
as  the  case  requires,  as  if  the  wiU  was  executed  within 
the  state.     (Co.  Civ.  Proc.  §  1862). 

Where  the  parties  to  the  action,  who  have  appeared  or 
have  been  duly  summoned,  include  all  the  persons  who 
would  be  necessary  parties  to  a  special  proceeding,  in  a 
surrogate's  court,  for  tlie  probate  of  the  same  will  and 
the  grant  of  letters  thereupon,  if  the  circumstances  were 
such  that  it  could  have  been  proved  in  a  surrogate's 
court ;  the  final  judgment,  rendered  as  prescribed  in  sec- 
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tion  eighteen  hundred  and  sixty-two  must  direct,  that 
an  exemplified  copy  thereof  be  transmitted  to  the  sur- 
rogate having  jurisdiction,  and  be  recorded  in  his  office  ; 
and  that  letters  testamentary,  or  letters  of  administration 
with  the  will  annexed,  be  issued  thereupon  from  his 
court,  in  the  same  manner,  and  with  like  effect,  as  upon 
a  will  duly  proved  in  that  court.  (Co.  Civ,  Proc.  §  1863). 
A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  de- 
stroyed, the  substance  thereof  must  be  incorporated  into 
a  final  judgment,  rendered  as  prescribed  in  the  last  sec- 
tion; and  that  the  surrogate  must  record  the  same,  and 
issue  letters  thereupon,  as  directed  in  the  judgment. 
(Co.  Civ.  Pro.  §  1864). 


CHAPTER  LVIII. 

JUDGMENT  CREDITOE'S  ACTION. 


ARTICLE  I.— When  it  may  be  brought. 
AETICLE  II. — Proceedings  in  the  action. 

ARTICLE  I. 

WHEN  IT  MAY  BE  BROUGHT. 

SECTION. 

1.  For  what  purposes. 

2.  In  -what  cases  action  may  be  maintained. 

Sec.  1.  For -vrhat  purposes. 

A  "judgment  creditor's  action"  is  defined  as  an  action 
brought  as  prescribed  in  article  one,  title  four,  chapter 
fifteen  of  the  Code,  or  any  other  action  brought  by  the 
judgment  creditor  to  aid  the  collection  of  a  judgment  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money.  (Co.  Civ.  Proc.  §  3343,  subd.  14).  A  judgment 
creditor's  action,  or  a  creditor's  bill,  as  it  was  formerly 
called,  is  an  old  head  of  equity  jurisdiction.  Such  a  suit 
lay  when  it  ax^peared  that  the  judgment  creditor  could 
not  reach  the  property  of  his  debtor  by  proceedings  at 
law.  It  might  be  brought  for  the  discovery  of  assets;  to 
reach  equitable  and  other  interests  not  subject  to  levy 
and  sale  at  law,  and  to  set  aside  fraudulent  conveyances 
and  obstructions.  (3  Pom.  Eq.  Jur.  §  1416).  The  action 
for  a  discovery  of  the  assets  is  not  now  often  resorted  to; 
although  the  courts  still  have  jurisdiction  in  such  actions. 
It  has  been  replaced  for  all  practical  purposes  by  supple- 
mentary proceedings.     (Co.  Civ.  Proc.  §  2432,  et  seq). 

The  Code  provides  that  an  action  may  be  maintained 
to  compel  the  discovery  of  a  thing  in  action  or  other 
property  belonging  to  the  judgment  debtor,  and  of  any 
mone}',  thing  in  action  or  other  property  due  to  him  or 
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held  in  trust  for  him,  to  prevent  the  transfer  thereof,  or 
the  payment  or  dehvery  thereof  to  him  or  to  any  other 
person,  and  to  procure  satisfaction  of  the  plaintiff's  de- 
mand. (Co.  Civ.  Proc.  §  1871).  Actions  by  a  judgment 
creditor  are  now  usually  of  two  kinds  ;  the  first  is  where 
it  is  alleged  that  the  debtor  has  equitable  assets  which 
cannot  be  reached  by  an  execution.  The  second  is  based 
upon  the  allegation  that  the  debtor  possesses  property 
which  in  its  nature  is  liable  to  seizure  and  sale  on  exe- 
cution; but  that  by  fraudulent  incumbrances  upon  the 
same,  the  execution  cannot  be  enforced.  The  aid  of  the 
court  of  equity  is  therefore  invoked  to  remove  the  in- 
cumbrances so  that  process  at  law  may  be  effectually  en- 
forced. {M.  &  T.  Bank  v.  Dahin,  51  N.  Y.  519).  In  ad- 
dition to  the  actions  which  may  be  brought  by  a  judg- 
ment creditor,  a  trustee  or  assignee  for  the  benefit  of 
creditors  or  an  executor  or  administrator  is  authorized  by 
chapter  three  hundred  and  fourteen  of  the  laws  of  1858 
to  bring  an  action  to  set  aside  a  conveyance  or  transfer 
made  by  his  cestui  que  trust,  assignor  or  decedent  in 
fraud  of  creditors,  and  to  reduce  property  so  assigned  to 
his  possession  that  it  may  be  distributed  pursuant  to  the 
directions  of  his  trust.  It  is  not  necessary  that  judgment 
should  be  recovered  against  a  debtor  to  enable  the  trustee 
to  bring  such  an  action.  If  the  trustee  appointed  has 
upon  due  demand,  refused  to  bring  it,  a  creditor  at  large 
may  bring  it.  {Harvey  v.  McDonnell,  113  N.  Y.  526). 
Actions  which  are  brought  under  this  statute,  however, 
are  not  strictly  creditor's  actions  and  will  not  be  consid- 
ered in  this  chapter. 

Equitable  assets,  to  reach  which  an  action  may  be 
maintained,  as  spoken  of  above,  are  such  as  are  not  sub- 
ject to  levy  and  sale  on  execution.  They  are  as  various 
as  the  kinds  of  property.  Among  them  are  wages  of  the 
debtor  {Kingman  v.  Frank,  33  Hun,  471);  any  right  of 
action  which  the  debtor  had,  except  a  cause  of  action  for 
a  persoftal  injury  or  for  an  injury  to  property  which  is 
exempt  from  execution  {Hudson  v.  Plets,  11  Paige,  180); 
the  distributive  share  of  the  debtor  as  next  of  kin  of  the 
ancestor  {McArthur  v.  Hoysradt,  11  Paige,  495);  or  a 
41 
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right  of  dower  of  the  judgment  debtor  before  admeasure- 
ment {Stewart  v.  McMartin,  5  Barb.  438);  but  not  a  bare 
J)ossibiHty,  as  a  right  which  one  may  have  as  next  of  kin 
or  heir-at-law  of  a  hving  person  {Smith  v.  Kearney,  2 
Barb.  Ch.  633);  or  a  trust  created  for  a  wife  of  a  debtor 
for  her  Ufe,  and  then  for  the  debtor  for  his  hfe.  {Myer 
Thovison,  35  Hun,  561).  Such  contingent  interest  as 
mentioned  in  the  case  last  cited  cannot  be  reached  in  a 
judgment  creditor's  action.  A  legacy  due  to  a  judgment 
debtor  may  be  reached  in  such  an  action  {Hallett  v. 
V.  Thomson,  5  Paige,  583);  or  an  annuity  given  to  her  in 
lieu  of  dower.  {DeGrawv.  Clason,  11  Paige,  136.)  So 
a  vendee's  interest  in  land  which  he  has  paid  for  but  of 
which  no  deed  has  been  given  to  him,  may  be  reached  by 
a  creditor's  action.  A  judgment  creditor  in  such  an 
action  is  entitled  to  have  the  proceeds  of  lands  of  the 
debtor  which  have  been  sold  coUusively  on  a  judgment 
against  him,  applied  in  payment  of  his  judgment  debt. 
{Decker  v.  Becker,  108  N.  Y.  128).  Where  a  judgment 
debtor  is  the  beneficiary  of  a  trust,  pursuant  to  which  the 
trustees  are  required  to  receive  and  pay  over  to  him  the 
income  from  the  trust  estate,  an  action  may  be  main- 
tained by  the  judgment  creditor  after  the  return  of  an 
execution  unsatisfied,  to  reach  the  surplus  income  beyond 
what  is  necessary  for  the  suitable  support  and  mainten- 
ance of  the  cestui  que  trust  and  those  dependent  upon 
him.  {Williams  v.  Thorn,  TO  N.  Y.  270;  Tolles  v.  Wood, 
99  N.  Y.  616). 

The  action  may  be  maintained  also  by  the  creditor  to 
establish  a  lien  upon  the  lands  which  have  been  paid  for 
by  the  debtor,  but  conveyed  to  another  by  his  directions. 
(1  Eev.  Stat.  TiT,  §§  51,  52;  4  Kev.  Stat.  8th  ed.  2437; 
Garfield  v.  Hatmaker,  15  N.  Y.  475).  Such  an  action 
may  be  maintained  although  the  judgment  was  never  a 
lien  upon  the  lands,  and  they  were  bought  by  the 
debtor  after  the  recovery  of  the  judgment.  {Scoville  v. 
Shed,  36  Hun,  165).  Such  an  action,  however,  can  be 
maintained  only  where  the  debtor  paid  for  the  land  at 
the  time  of  the  conveyance,  and  as  a  part  of  the  con- 
tract of  sale.  If  the  land  was  bought  and  paid  for  by 
the  grantee  and  afterwards  the  money  was  loaned  or 
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advanced  to  the  grantee  to  pay  his  debt  or  an  incum- 
brance which  he  had  put  upon  the  land,  a  creditor  after- 
wards advancing  the  money  cannot  establish  a  lien  upon 
the  land  unless  it  is  proved  that  the  transaction  was 
made  with  the  intent  to  hinder,  delay  or  defraud  cred- 
itors. {Niver  v.  Crane,  98  N.  Y.  40).  The  term  "  equi- 
table assets"  also  includes  all  property  which  in  its 
nature  is  subject  to  execution ;  but  which  has  been 
transferred  or  conveyed  by  the  debtor  with  intent  to 
hinder,  delay  or  defraud  creditors  and  to  prevent  them 
from  procuring  the  application  of  the  property  upon 
their  judgments.  (4  Eev.  Stat.  8th  ed.  2590,  §  1;  id.  2592, 
§  1;  id.  2591,  §  5).  In  such  case,  equity  regards  the 
property  as  belonging  to  the  judgment-debtor  and  the 
grantee  or  assignee  as  trustee  ex  maleficio  for  the  cred- 
itors. {Dewey  v.  Moyer,  '12  N.  Y.  70;  James  Goold  Co. 
v.  Maheady,  38  Hun,  294).  In  such  case  the  fraudulent 
grantee  may  be  required  to  account  for  the  rents  and 
profits  received  by  him  while  he  was  in  possession  of  the 
property.  {Loos  y.  Wilkinson,  110  N.  Y.  195).  In  cases 
of  this  nature  there  can  be  no  recovery  without  proof 
that  the  transfer  was  made  with  intent  to  hinder,  delay 
or  defraud  creditors.  {Truesdell  v.  Sarles,  104  N. 
T.  164)  An  action  may  also  be  maintained  by  a 
judgment-creditor  to  remove  obstructions  and  set  aside 
fraudulent  dispositions  of  the  debtor's  property  prevent- 
ing the  execution  from  being  made  effectual.  In  this 
class  of  actions  the  court  interposes,  under  its  general 
equitable  authority,  to  relieve  creditors  where  no  adequate 
legal  remedy  can  be  applied  for  that  purpose.  But  this 
jurisdiction  extends  no  further  than  to  authorize  the  in- 
terference of  the  court  after  a  judgment  shall  have  been 
recovered  and  an  execution  issued  to  the  proper  county 
upon  it  against  the  property  of  the  debtor.  {Bowe  v. 
Arnold,  31  Hun,  256). 

Sec.  3.  In  Avhat  cases  the  action  may  be  maintained. 

A  judgment  creditor  may  maintain  the  action  where 
an  execution  against  the  property  of  the.  judgment 
debtor  issued  out  of  a  court  of  record  has  been  returned 
wholly  or  partly  unsatisfied.      (Co.  Civ.  Proc.  §  1871). 
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The  provisions  of  this  rection  are  the  same  as  those  of 
the  revised  statutes.     (2  Eev.  Stat.  l73,  §  38). 

This  article  (art.  1,  title  4,  chap.  15  of  the  Code),  does 
not  apply  to  a  case,  where  a  judgment  debtor  is  a  cor- 
poration, created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  the  discovery  or  seizure  of,  or  other  in- 
terference with,  any  property,  which  is  expressly  ex- 
empted by  law  from  levy  and  sale,  by  virtue  of  an  exe- 
cution; or  any  money,  thing  inaction,  or  other  property, 
held  in  trust  for  a  judgment  debtor,  where  the  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  a  person  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  personal 
services,  rendered  within  sixty  days  next  before  the  com- 
mencement of  the  action,  where  it  is  made  to  appear,  by 
his  oath  or  otherwise,  that  those  earnings  are  necessary 
for  the  use  of  a  family,  wholly  or  partly  supported  by 
his  labor.     (Co.  Civ.  Proc.  §  1879). 

The  power  given  by  the  Code  of  Civil  Procedure  to 
bring  a  judgment  creditor's  action  does  not  affect  in  any 
respect  what  have  been  called  the  common  la\v  powers 
of  a  court  of  equity,  in  reference  to  fraudulent  trusts  and 
conveyances.  {Chautauqua  Co.  Bank  v.  White,  6  N.  Y. 
236).  The  statute  regulates  the  action  in  all  cases  which 
are  within  its  purview;  but  those  cases  do  not  include 
actions  brought  to  collect  a  judgment  by  enforcing  a 
pure  trust  {McCartney  v.  Bostunck,  32  N.  Y.  53);  nor 
those  brought  in  aid  of  an  outstanding  execution  by  re- 
moving an  incumbrance  on  the  property  which 
prevents  a  sale  under  that  execution.  Whether 
the  action  is  brought  under  the  Code,  or  in- 
dependent of  it,  the  creditor  must  have  exhausted 
his  remedy  at  law  if  he  has  any.  {McCartney  v.  Bost- 
wich,  32  N.  Y.  53).  He  must  have  recovered  a  judg- 
ment upon  the  debt.  {Adsit  v.  Butler,  87  N.  Y.  585). 
He  is  not  relieved  from  the  necessity  of  ascertaining  the 
debt  by  a  judgment,  although  the  debtor  is  dead,  and 
died  insolvent  {Estes  v.  Wilcox,  67  N.  Y.  264);  or  although 
he  is  a  non-resident  and  has  no  property  in  the  State,  so 
long  as  it  appears  that  he  is  living  in  another  state  and 
may  be  proceeded  against  there  by  the  ordinary  forms  of 
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law.  {Ballou  v.  Jones,  13  Hun,  629).  Nor  is  the  credi- 
tor relieved  from  the  necessity  of  reducing  his  debt  to  a 
judgment  by  the  fact  that  the  debtor  is  an  insolvent  cor- 
poration and  has  conveyed  its  property  in  contravention 
of  the  statute  of  the  State.  {Adee  v.  Bigler,  81  N.  Y. 
349).  Where  the  debtor  had  died  pending  the  suit  against 
him  and  the  creditor  had  proved  his  claims  against  com- 
missioners of  insolvency  of  the  State  of  his  residence, 
such  proceedings  simply  determine  the  amount  due  and 
do  not  amount  to  a  judgment.  (National  Traders'  Bank 
V.  Wetmore,  42  Hun,  359).  A  creditor  at  large  cannot 
maintain  the  action.  {Reubens  v.  Joel,  13  N.  Y.  488; 
Ocean  Nafl  Bank  v.  Olcott,  46  N.  Y.  12). 

The  case  last  cited,  with  the  subsequent  cases  decided 
upon  the  authority  of  it,  has  settled  the  doctrine  that  a 
mere  contract  creditor  cannot  maintain  an  action  of  this 
nature    and    has    overruled    several    former    decisions. 
{Evans  v.  Hill,  IS  Hun,  464).     No  action  can  be  main- 
tained unless  the  judgment  upon  which  it  is  founded 
has  been  docketed.     If  that  does  not  appear,  there  is  no 
cause  of  .action.     {Henderson  v.  Brooks,  3  T.  &  C.  445). 
If  the  judgment  was  recovered  in  a  court  not  of  record, 
it  must  have  been  docketed  in  the  county  clerk's  office 
before  an  action  in  the  nature  of  a  creditor's  bill  can  be 
maintained  upon    it.      {Crippin  v.  Hudson,  13  N.  Y. 
161).     An  action  cannot  be  mainained  upon  a  foreign 
judgment,     nor     on    a     judgment     of     the      United 
States    court,    although    recovered    within    this    State. 
{Tarhell   v.    Griggs,    3    Paige,    207;    Davis   v.  Bruns, 
23  Hun,  648).     If  the  judgment  is  in  equity  it  must  be 
for  the  payment  of  money  and  must  be  docketed  before 
a  creditor's  bill  can  be  maintained  upon  it.     {Geery  v. 
Geery,  63  N.  Y.  252).     Where  the  action  was  to  foreclose 
a  mortgage,  a  creditor's  bill  cannot  be  maintained  for  a 
deficiency  until  judgment  for  the  deficiency  has  been 
entered  and  docketed.     {Bank  of  Rochester  v.  Emerson, 
10  Paige,  115).     A  creditor's  bill  may  be  maintained  upon 
a  judgment  for  the  payment  of  money  which  has  been 
docketed,  whether  it  is  in  law  or  in  equity.     {Geery  v. 
Oeery,  63  N.  Y.  252).     The  creditor  of  a  partnership  can- 
not maintain  an  action  to  reach  assets  of  the  firm  until 
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he  has  recovered  a  judgment  against  the  surviving  part- 
ner. {Lewishon  v.  Drew,  15  Hun,  467).  If  a  claim  is 
against  joint  debtors,  the  judgment  must  be  recovered 
against  all  of  them,  including  the  estate  of  any  one  who 
is  alleged  to  be  dead.  {Voorhees  v.  Howard,  4  Abb.  Ct. 
App.  Dec.  603).  Where  a  creditor  obtained  a  judgment 
against  one  of  two  persons  sued  as  joint  debtors,  and 
issued  an  execution  upon  his  judgment,  which  was  re- 
turned unsatisfied,  it  was  held  that  he  might  commence 
a  creditor's  action  to  declare  a  resulting  trust  in  regard 
to  the  property  of  the  debtor  against  whom  the  judg- 
ment was  entered,  without  exhausting  his  remedy 
against  the  other  joint  debtor.  {Hiler  v.  Hetterick,  5 
Daly,  33).  A  judgment  recovered  against  an  executor 
after  the  death  of  the  decedent  is  not  sufficient  to  enable 
the  creditor  to  set  aside  a  conveyance  of  real  estate  of 
the  decedent.  {Lichtenberg  v.  Herdtfelder,  103  N.  Y. 
302).  If  the  court  has  acquired  jurisdiction,  the  judg- 
ment is  conclusive  evidence  of  the  existence  of  the  debt 
in  the  creditor's  action;  and  it  cannot  be  assailed,  except 
for  fraud.  {Carpenter  v.  Osborn,  102  N.  Y.  552;  Decker 
V.  Decker,  108  JST.  Y.  128  ;  Richardson  v.  Trimble,  38 
Hun,  409).  An  apparent  exception  to  the  rule  that  an 
action  of  this  nature  can  only  be  maintained  after  a 
judgment  has  been  recovered  upon  the  debt,  exists  in 
the  case  of  actions  brought  under  the  provisions  of  chap- 
ter three  hundred  and  fourteen  of  the  laws  of  1858  (4 
Eev.  Stat.  8th  ed.  2594);  in  which  actions  the  trustee 
may  bring  an  action  without  having  recovered  a  judg- 
ment. If  upon  demand  he  refuse  to  bring  suit  a  creditor 
at  large  may  do  so.  It  is  not  essential  that  the  creditor 
bringing  suit  under  such  circumstances  should  be  a  judg- 
ment creditor,  as  he  stands  merely  as  the  trustee  in  the 
place  of  the  one  who  refuses  to  bring  the  suit.  {Harvey 
v.  McDonnell,  113  N.  Y.  526). 

To  entitle  the  j  udgment  creditor  to  maintain  an  action  as 
prescribed  in  section  eighteen  hundred  and  seventy-one, 
the  execution  must  have  been  issued  as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action, 
the  judgment  debtor  is  a  resident  of  the  State,  to  the 
sheriff  of  the  county  where  he  resides. 


JUDGMENT  creditor's  ACTION.  327 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  he  has  an  office,  for  the  regular 
transaction  of  business  in  person ;  or,  if  he  has  no  such 
office  within  the  State,  to  the  sheriflE  of  the  county  where 
the  judgment-roll  is  filed,  unless  the  execution  was  is- 
sued out  of  a  court,  other  than  the  court  in  which  the 
Judgment  was  rendered;  in  which  case,  it  must  have 
been  issued  to  the  sheriff  of  the  county  where  a  trans- 
cript of  the  judgment  is  filed.     (Co.  Civ.  Proc.  §  18Y2). 

Before  the  remedy  at  law  can  he  said  to  be  exhausted, 
it  must  appear  that  the  judgment  which  has  been  re- 
covered cannot  be  collected  in  the  usual  manner;  and, 
therefore,  not  only  in  actions  under  the  Code,  but  in 
those  which  are  brought  independent  to  the  statute  it 
had  been  held  that  in  addition  to  recovering  a  judgment, 
the  creditor,  before  he  can  maintain  his  action  to  reach 
equitable  assets,  must  have  issued  his  execution  and  pro- 
cured it  to  be  returned  unsatisfied.  {Adee  v.  Bigler,  81 
N.  T.  349;  Oeery  v.  Geery,  63  id.  252).  If  there  are 
several  joint  debtors,  usually  execution  must  have  been 
issued  against  all  and  returned  unsatisfied  {Child  v. 
Brace,  4  Paige,  309);  but  if  some  and  not  all  have  been 
served,  an  execution  must  have  been  issued  against  the 
joint  property  of  all  and  the  separate  property  of  those 
served,  and  returned  unsatisfied,  and  then  an  action  will 
lie  against  the  property  of  those  served.  {Field  v.  Chap- 
man, 14  Abb.  Pr.  133). 

The  fact  that  a  judgment  debtor  is  dead  and  that  his 
estate  is  insolvent  will  not  excuse  a  failure  to  issue  an 
execution.  {Adsit  v.  Butler,  87  N.  Y.  585).  It  is  stated 
in  this  case  that  the  law  is  settled  that  the  return  of  the 
execution  unsatisfied  is  essential  to  give  the  court  juris- 
diction in  this  class  of  cases ;  or  the  action  must  be 
brought  in  aid  of  an  execution  then  outstanding.  In 
every  case  it  is  necessary  that  the  execution  should  have 
been  issued  on  the  judgment.  Where  the  judgment  has 
been  recovered  in  justice's  court  the  issue  of  execution  by 
the  justice  does  not  exhaust  the  legal  remedy.  An  ex- 
ecution upon  the  real  estate  could  still  be,  and  must  be 
issued  by  the  county  clerk  after  judgment  has  been, 
docketed  in  his  office.    {Crippen  v.  Hudson,  13  N.  Y. 
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161).  If  the  execution  has  been  returned  unsatisfied,  it 
is  no  defense  to  the  creditor's  action  that  there  was,  in 
fact,  property  on  which  the  levy  could  have  been  made. 
{Meyer  V.  Mohr,  1  Robt.  333)  The  rule  requiring  that 
the  remedy  at  law  should  be  exhausted  before  a  credi- 
tor's action  can  be  maintained  upon  the  judgment,  for- 
bids the  commencement  of  such  an  action  while  the 
debtor  is  imprisoned  upon  tie  execution  ;  and  if  it  ap- 
pears that  he  is  so  imprisoned,  the  complaint  must  be 
dismissed.  {Stillwell  v.  Van  ISpps,  1  Paige  61 5).  Where 
an  action  is  brought  in  aid  of  an  execution  or  to  render 
it  effectual,  by  the  removal  of  obstructions  fraudulently 
placed  in  its  way,  which  prevents  the  sale  of  leviable 
property,  it  cannot  be  maintained  unless  execution  has 
been  issued  upon  the  judgment  and  is  outstanding  at  the 
time  the  action  is  commenced.  {Easton  Naf  I  Bank  v. 
Buffalo  Chem.  WJcs.  48  Hun,  557;  Geery  v.  Oeery,  63  JST. 
Y.  252).  An  action  brought  in  aid  of  an  outstanding 
execution  is  not  defeated  as  to  real  estate  by  the  return 
of  an  execution  unsatisfied  pending  the  action  {Royer 
Wheel  Co.  v.  Fielding,  31  Hun,  274) ;  but  as  to 
personal  property  which,  but  for  the  obstructions 
would  be  subject  to  the  execution,  a  return  of 
the  execution  is  fatal  to  the  further  prosecution 
of  the  action;  because  the  return  of  the  execution  de- 
termines the  lien  to  enforce  'which  the  action  is  brought. 
{Buswell  V.  Lincks,  8  Daly,  515;  aff'd  87  N.  Y.  637).  It 
may  be  doubted  whether  this  rule  would  be  applied  if  a 
receiver  had  been  appointed  and  property  had  been  de- 
livered to  him  before  the  return  of  the  execution,  as  in 
that  case,  the  plaintiff  would  have  acquired  a  lien  by  the 
appointment  of  the  receiver.  An  irregularity  in  the  ex- 
ecution will  not  defeat  the  action.  {Produce  Bank  v.  Mor- 
ton, 67  N.  Y.  199).  It  is  no  objection  to  the  commence- 
ment of  the  action  that  the  execution  was  returned  or  the 
action  was  begun  before  the  return  day.  {Menaud  v. 
O' Brien,  35  N.  Y.  99).  If  the  judgment  was  recovered 
in  a  court  of  local  jurisdiction  and  docketed  in  anotner 
county  than  that  in  which  the  jurisdiction  of  the  court  is, 
a  creditor's  bill  can  be  sustained  upon  the  return  of  an 
execution  to  the  county  in  which  the  judgment  is  dock- 
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■eted.  The  execution  must  have  been  returned  and  filed 
with  the  clerk  of  the  court  from  which  it  issued  (  Wins- 
low  V.  Pitkin,  1  Barb.  Ch.  402);  but  if  the  action  is  in 
the  supreme  court  the  fact  that  the  execution  has  been 
returned  to  the  wrong  clerk's  office  is  not  a  sufficient  ir- 
regularity to  ])revent  the  creditor  from  maintaining  an 
action  upon  his  judgment.  {Clark  v.  Dakin,  2  Barb. 
Ch.  36).  An  action  cannot  be  brought  by  the  plaintiff 
in  an  attachment  suit,  or  by  a  sheriff  to  whom  an  attach- 
ment has  been  delivered  to  set  aside  an  assignment  or 
conveyance  as  fraudulent  against  the  attachment.  It 
can  only  be  maintained  after  judgment  has  been  re- 
covered and  execution  issued.  {Thurber  v.  Blanck,  50 
]Sr.  Y.  80;  Bowe  v.  Arnold,  31  Hun,  256).  The  case  of 
31.  &  T.  Bank  v.  Dakin  (61  N.  Y.  519)  has  not  been  fol- 
lowed upon  that  point.  Where  after  a  fraudulent  trans- 
fer of  property  real  and  personal,  the  debtor  makes  an 
assignment  for  the  benefit  of  creditors,  a  judgment  credi- 
tor cannot  bring  an  action  to  set  aside  the  fraudulent 
conveyance,  but  the  right  of  action  is  vested  in  the 
assignee.  {Crouse  v.  Frothingham,  97  N.  Y.  105;  Spring 
V.  Short,  90  id.   538;  DorthyY.  Servis,  46  Hun,  628). 

The  case  of  Tafl  v.  Wright  (2  T.  &  C.  614;  aff'd  59  JST. 
Y.  656)  and  the  case  of  Leonard  v.  Clinton  (26  Hun,  288) 
upon  that  point  are  overruled.  If  it  appears,  however, 
that  the  assignee  refuses  to  bring  the  action,  a  creditor 
may  bring  it,  making  the  assignee  a  party  defendant, 
and  alleging  the  demand  upon  him  to  bring  the  action 
and  his  refusal.  And  in  that  case  anything  which  may 
be  recovered  must  be  paid  to  the  assignee  to  be  distri- 
buted under  the  assignment,  although  the  assignment  is 
one  with  preferences.  {Sivift  v.  Hart,  35  Hun,  128)  As 
we  have  seen,  the  recovery  of  a  judgment  is  not  neces- 
sary to  enable  the  creditor  to  bring  such  an  action. 
{Harvey  v.  McDonnell,  113  N.  Y.  526).  The  rule  forbid- 
ding a  creditor  to  bring  the  action  where  an  assignment 
has  been  made  for  the  benefit  of  creditors,  only  applies 
where  the  assignment  is  valid.  It  is  only  in  such  a  case 
that  the  assignee  is  vested  with  the  right  to  assail  a 
fraudulent  transfer  of  property.  If  the  assignment 
42 
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itself  is  for  any  reason  fraudulent  or  void,  all  power  of 
the  assignee  ceases.     {Loos  v.  Wilkinson,  110  N.  Y.  195). 

ARTICLE  II. 

PROCEEDINGS  IN  THE  ACTION. 

SECTION. 

1.  Parties. 

2.  Summons  and  pleadings. 

3.  Lien  of  plaintiff.  • 

4.  Injunction  and  receiver.  ^ 

5.  Proceedings  to  judgment. 

6.  Judgment. 

Sec.  1.  Parties. 

Upon  this  subject  see  vol.  I,  p.  105.  Any  creditor 
having  a  judgment  and  execution  may  bring  an  action 
for  his  own  benefit.  (  Wakeman  v.  Grover,  4  Paige,  23). 
Other  creditors  are  not  necessary  parties.  {IVliite's 
Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  344).  A  cred- 
itor whose  execution  at  law  has  been  returned  un- 
satisfied may  bring  an  action  in  his  own  name 
and  for  his  own  benefit  ;  or  he  may  join  with 
other  creditors  standing  in  the  same  situation  with  him- 
self, or  he  may  bring  the  action  in  behalf  of  himself  and 
all  others,  being  judgment  creditors,  who  are  in  the  same 
situation ;  and  who  may  choose  to  come  in  under  the 
judgment  and  contribute  to  the  expenses  of  the  suit. 
{Edmesion  v.Lyde,  1  Paige,  637;  Hammond  v.  Hudson 
B.  I.  &  M.  Co.  20  Barb.  378).  When  a  creditor  brings 
an  action  in  behalf  of  all  others  similarly  situated,  who 
shall  join  in  the  action,  only  such  creditors  as  were  at 
the  time  of  the  commencement  of  the  action,  in  the  same 
situation  as  the  plaintiff,  that  is,  who  had  judgments 
upon  which  execution  had  been  issued  and  returned  un- 
satisfied, are  entitled  to  share  with  the  original  plaintiff 
in  the  proceeds  of  the  suit.  {Olaflin  v.  Gordon,  39  Hun, 
54).  Where  one  is  at  the  same  time  a  creditor  of  an  in- 
dividual and  of  a  partnership  of  which  the  individual  is 
one  of  the  members,  he  may  bring  an  action  to  set  aside 
a  general  assignment  made  by  the  firm,  and  he  may 
seek  in  one  action  to  collect  both  judgments.  {Genesee 
Co.  Bank  v.  Bank  of  Batavia,  43  Hun,  295).     Several 
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judgment  creditors  may  unite  in  one  action  to  set  aside 
a  fraudulent  conveyance  oi'  their  debtor;  but  each  must 
have  a  right  of  action  against  the  debtor,  and  the  fraud 
must  affect  all.  {Tahor  v.  Bunnell,  10  Wkly.  Dig.  551).  But 
all  judgment  creditors  are  not  necessary  parties  to  such 
an  action,  and  the  court  is  not  required  to  bring  them  in 
on  motion  of  the  defendant..  ( White's  Bank  of  Baffalo 
V.  Farthing,  101  N.  Y.  341).  An  assignee  of  a  judg- 
ment, may  bring  an  action,  and  if  the  plaintiff  in  tb© 
judgment  has  issued  an  execution  before  the  assignment, 
the  assignee  need  not  issue  a  new  execution  before 
bringing  the  suit.  {Gleason  y.  Gage,  1  Valge,  I'il).  If 
the  assignee  does  not  own  the  whole  of  the  judgment, 
the  joint  owner  must  join  as  a  plaintiff  or  be  made  a 
party  defendant.  {Strange  v.  Longley,  3  Barb.  Ch.  650). 
The  judgment  debtor  is  always  a  necessary  party  defend- 
ant in  these  actions.  {Miller  v.  Hall,  YO  N.  Y.  250; 
Hubbell  v.  Merchants'  Nafl  Bank,  42  Hun,  200).  But 
if  one  of  several  judgment  debtors  is  insolvent  and 
whoUy  destitute  of  property,  it  is  not  necessary  to  make 
him  a  party  to  an  action  brought  to  obtain  satisfaction 
of  the  judgment  out  of  the  equitable  interest  of  choses  in 
action  of  the  other  defendants;  but  the  fact  that  he  is 
thus  destitute  of  property  must  be  distinctly  averred  in 
the  complaint.  {Van  Oleef  v.  Sickles,  5  Paige,  505). 
Where  it  appears  that  one  of  the  judgment  debtors  is  a 
surety,  it  is  not  necessary  that  he  should  be  made  a 
party  defendant,  where  a  fraudulent  transfer  was  made 
by  the  other  debtor.     {Fox  v.  Moyer,  54  N.  Y.  125). 

If  the  action  was  brought  on  a  joint  judgment  against 
several  defendants,  some  of  whom  were  not  served  with 
process,  all  the  joint  debtors,  although  not  served,  must 
be  made  defendants;  unless  it  is  alleged  in  the  complaint 
that  the  persons  not  made  parties  were  mere  sureties  for 
the  other  defendants,  or  were  not  legally  or  equitably 
liable  to  contribute  towards  the  satisfaction  of  the  debt,^ 
or  were  insolvent  or  were  out  of  the  jurisdiction  of  the 
court.  {Com.  Bank  of  Lake  Erie  v.  Meach,  7  Paige, 
448;  Child  V.  Brace,  4  Paige,  309;  Van  Cleefv  Sickles, 
5  Paige,  505).  A  creditor  who  has  recovered  separate 
judgments  against  the  drawer  and  endorser  of  a  note  may 
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bring  an  action  upon  the  judgment  against  either  sepa- 
rately; and  he  is  not  bound  to  sue  both  together. 
{Austin  V.  Figueira,  1  Paige,  56).  If  the  action  is 
brought  to  set  aside  a  fraudulent  conveyance,  one  of 
several  judgment  debtors  vs^ho  is  not  a  party  to  the  con- 
veyance is  not  a  necessary  party  defendant  in  the  action. 
{Fox  V.  Moyer,  54  N.  Y.  125).  If  the  judgment  debtor 
die  pending  the  action,  his  personal  representatives 
should  be  substituted  as  defendants;  and  if  the  action  is 
brought  to  enforce  the  lien  upon  real  estate  or  to  set 
aside  a  fraudulent  conveyance  of  real  property,  his  heirs 
or  devisees  should  also  be  made  defendants.  {Livingston 
V.  Peru  Iron  Co.  2  Paige,  390).  Where  the  action  v^^as 
brought  to  set  aside  a  conveyance  of  real  property,  if  the 
defendant  die  pending  the  action,  and  his  heirs  at  law  are 
not  substituted,  the  plaintiff  will  yet  be  entitled  to  judg- 
ment declaring  the  conveyance  void,  and  his  judgment  a 
lien  upon  the  real  property  as  against  the  grantee  ;  as  if 
no  conveyance  had  been  made  by  the  judgment  debtor, 
with  leave  to  the  plaintiff  to  proceed  by  execution  against 
the  lands  thus  conveyed.  ( Young  v.  Heermans,  66  IST. 
Y.  374).  But  such  a  judgment  of  course  is  not  binding 
upon  the  heirs.  The  fraudulent  grantee  or  incum- 
brancer should  in  all  cases  be  made  a  party  defendant 
{Edmeston  v.  Lyde,  1  Paige  637 ;  Hammond  v.  Hudson 
R.  I.  &  M.  Co.  20  Barb.  378);  although  he  is  a  non-resi- 
dent. {Cray  v.  Schenck,  4  N.  Y.  460).  But  if  the  action 
is  brought  only  to  reach  a  residuary  interest  of  the 
debtor  in  the  property, without  affecting  the  incumbrance, 
the  incumbrancer  need  not  be  a  party  defendant.  {Ed- 
meston  v.  Lyde,  Supra).  If  the  action  is  brought  to  set 
aside  more  than  one  fraudulent  assignment  or  incum- 
brance, all  the  assignees  and  incumbrancers  and  all  per- 
sons having  liens  or  conveyances  by  which  they  claim 
different  portions  of  the  debtor's  property  must  be  made 
parties  defendant,  notwithstanding  they  receive  the 
property  in  separate  and  distinct  parcels,  and  at  different 
times,  and  each  claims  to  hold  the  portion  in  his  hands 
by  virtue  of  a  separate  lien  or  conveyance.  {Morton  v. 
Weil,  33  Barb.  30;  Mahler  v.  Schmidt,  43  Hun,  512).  In 
an    action    to    set  aside  a  fraudulent  assignment,  the 
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assignee  is  a  necessary  party  defendant.  {Fort  Stanwix 
BanTc  v.  Leggett,  51  N.  Y.  552).  But  he  need  not  be  a 
party,  however,  where  it  is  conceded  that  the  property 
which  is  alleged  to  have  been  fraudulently  assigned  or 
transferred  was  not  included  in  the  assignment  to  him. 
{McCreery  v.  Gordon,  38  Hun,  467).  The  assignee  re- 
presents the  creditors  and  therefore  they  are  not  neces- 
sary parties  to  the  action  to  set  aside  the  assignment;  but 
they  are  proper  parties,  if  the  plaintiff  chooses  to  join 
them  as  defendants;  or  if  the  court  sees  fit  to  order  them 
to  be  brought  in.  {Oenesee  Co.  BanTc  v.  Bank  of' 
Batavia,  43  Hun,  295).  Preferred  creditors  are  entitled 
to  be  brought  in  as  parties  defendant  upon  their  motion. 
{Chandler  v.  Powers,  25  Hun,  445).  Where  a  transfer  is 
made  to  the  wife  of  the  judgment  debtor  through  a  third 
person,  such  third  person  is  a  proper  party  defendant, 
and  he  is  a  necessary  party  if  he  had  knowledge  of  the 
intent  with  which  the  conveyance  was  made.  {Bennett 
V.  McOuire,  5  Lans.  183).  One  who  has  received  the- 
property  from  the  judgment  debtor,  but  has  re-trans- 
ferred it  before  the  commencement  of  action  cannot  be 
made  a  defendant.  {Cramer  v.  Blood,  57  Barb.  157,  671). 

Sec.  2.  Summons  and  pleadings. 

The  rules  for  issuing  and  serving  the  summons  are  the 
same  as  in  all  other  civil  actions.  There  are  no  statutory 
regulations  with  regard  to  the  form  of  the  complaint  or 
the  allegations  which  it  must  contain.  It  should  state 
the  recovery  of  judgment  and  its  docketing,  and  the 
issung  of  an  execution  and  its  return  unsatisfied  if  that 
is  necessary.  {Allyn  v.  Thurston,  53  JSF.  Y.  622;  Co.  Civ. 
Proc.  §  1872).  If  the  action  is  brought  to  set  aside  a 
fraudulent  conveyance  or  incumbrance  it  should  appear 
by  the  complaint  that  the  plaintiff  was  a  creditor  at  the 
time  when  such  conveyance  or  incumbrance  was  made;, 
and  the  cause  of  action  upon  which  the  judgment  was. 
recovered  should  be  stated  and  set  out  in  the  complaint. 
If  the  action  is  to  remove  obstructions  to  the  satisfaction 
of  the  judgment,  the  complaint  should  allege  that  there 
is  real  estate  subject  to  the  judgment,  or  that  there  is. 
personal  property  which  is  liable  to  execution.     {McEU 
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wain  V.  Willis,  9  Wend.  54S).  If  the  action  involves  real 
estate,  it  should  be  described  specifically  in  the  com- 
plaint. If  fraud  in  fact  is  alleged  in  the  conveyance,  the 
facts  constituting  fraud  should  be  stated  in  the  complaint. 
(Vol.  I,  p.  320).  There  should  be  in  all  cases  an  allega- 
tion that  the  conveyance  or  obstruction  was  made  with 
intent  to  hinder,  delay  or  defraud  creditors.  (Murtha  v- 
V.  Curley,  90  N.  Y.  372,  376).  In  addition  to  that,  the 
facts  constituting  the  alleged  fraud  should  be  averred 
fully  and  expUcitly,  although  it  is  not  necessary  or  proper 
that  the  evidence  of  such  facts  should  be  set  out  in  the 
complaint.  {Butler  y .Viele,  44  Barb.  166;  Weil  v.  Lav- 
enson,  8  N.  Y.  S.  Eep.  834;  Newman  v.  Cordell,  43  Barb. 
448).  If  the  action  is  brought  to  set  aside  a  conveyance 
which  is  claimed  to  be  fraudulent  on  its  face,  it  is  not 
necessary  to  point  out  in  the  complaint  the  particular 
features  or  clauses  of  the  instrument  which  are  objected 
to  ;  it  is  sufficient  to  set  out  the  instrument,  and  to 
allege  that  it  is  made  with  intent  to  hinder,  delay  or 
defraud  creditors.  {Jessup  Hulse,  29  Barb.  639).  The 
complaint  should  also  state  the  circumstances  under 
which  the  instrument  was  made.  {Hastings  v.  Thurs- 
ton, 10  Abb.  Pr.  418).  If  the  action  is  to  remove  ob- 
structions to  the  enforcement  of  the  judgment  by 
execution,  the  complaint  should  show  that  by  the  removal 
of  the  obstruction  the  plaintiff's  judgment  will  become  a 
lien  upon  the  property.  {Spring  v.  Short,  90  N.  Y.  538). 
If  one  of  the  judgment  debtors  has  not  been  made  a 
party  defendant  because  of  his  insolvency,  that  fact 
should  be  fully  set  forth.  {Van  Cleef  v.  Sickles,  5 
Paige,  505). 

Under  the  revised  statutes  it  was  necessary  to  allege 
that  the  action  was  not  brought  by  collusion,  and  to 
state  that  the  defendant  had  property  to  the  value  of 
one  hundred  dollars.  Those  things  are  no  longer  re- 
quired. {Quiclc  V.  Keeler,  2  Sand.  231;  Hammond  v. 
Hudson  B.  I.  &  M.  Co.  20  Barb.  378)  If  the  action  is 
brought  by  one  creditor  in  behalf  of  others,  it  is  suffi- 
cient to  state  in  the  beginning  of  the  complaint  that  the 
plaintiffs  are  suing  "on behalf  of  themselves  and  of  all 
other  creditors  who  may  be  similarly  situated."     It  is 
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not  necessary  to  state  that  fact  in  the  title  to  the  action, 
{Cochran  v.  American  Opera  Co.  20  Abb.  N.  C.  114).  If 
the  action  is  brought  in  that  way,  the  plaintiffs  named 
in  the  action  are  entitled  to  have  judgment  for  the  en- 
forcement of  their  judgments  only,  if  no  other  creditors 
see  fit  to  join  under  the  judgment.  {Green  v.  Oriswold, 
17  N".  Y.  S.  Eep.  757).  If  the  action  is  brought  to  set 
aside  a  transfer  and  incumbrance,  the  prayer  for  relief 
should  ask  that  such  transfer  be  set  aside,  and  that  the 
property  be  sold  either  by  the  receiver  or  by  the  sheriff 
on  the  execution.  If  the  action  is  brought  to  collect  a 
judgment  out  of  property  not  liable  to  execution,  the  re- 
lief asked  for  should  be  that  a  receiver  be  appointed  to 
sell  the  property  and  pay  the  plaintiflE's  judgment;  or  if 
the  property  is  a  fund  in  the  hands  of  one  of  the  defend- 
ants, that  the  person  holding  the  fund  should  be  required 
to  pay.  If  a  temporary  injunction  is  desired  it  should 
be  prayed  for.  (Vol.  I,  pp.  345,  446;  Co.  Civ.  Proc. 
§  1876).  If  a  receiver  is  asked  for  pending  the  suit,  that 
should  also  be  stated  in  the  complaint  and  in  the  prayer 
for  judgment.  The  answer  is  governed  by  the  usual 
rules  applicable  to  that  pleading.  (See  vol.  I,  p.  347,  et 
seq). 

If  the  complaint  alleges  that  the  transfer  was  made  to 
hinder,  delay  or  defraud  creditors,  it  is  sufficiently  put 
in  issue  by  a  denial  that  it  was  made  with  intent  to 
"hinder  and  defraud."  {Read  v.  Worthington,  9  Bosw. 
617).  Usually,  however,  if  the  facts  are  set  out  upon 
which  the  fraud  is  based,  and  if  they  are  sufficient  to 
raise  an  inference  of  fraud,  a  mere  denial  of  the  fraudu- 
lent intent  by  the  defendant  is  of  little  weight.  {Newman 
V.  Cordell,  43  Barb.  448).  Such  a  denial  alone  should 
not  be  inserted  in  the  answer,  unless  the  defendant  also 
denies  the  facts  which  are  set  up  as  constituting  the 
fraud,  or  explains  them,  or  unless  the  action  is  brought 
to  set  aside  a  conveyance  as  fraudulent  upon  its  face;  in 
which  case  the  statement  of  the  complaint  that  it  was 
made  to  hinder,  delay  and  defraud  creditors  is  sufficiently 
met  by  a  denial  of  that  intent  in  the  answer.  An  answer 
cannot  set  up  any  defense  to  the  original  judgment,  or 
the  demand  on  which  the  judgment  was  recovered;  nor 
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any  irregularity  in  its  entry  or  the  form  of  the  execution;, 
nor  that  the  sheriff  refused  to  levy  on  property,  unless  it 
also  alleges  that  the  creditor  colluded  with  him  in  nis 
conduct.     {Storm  v.  Waddell,  2  Sand.  Ch.  494). 

Sec,  3.  Liien  of  the  plaintiff. 

If  the  action  is  brought  to  set  aside  a  conveyanee- 
upon  real  estate  or  to  enforce  the  judgment  and  lien 
of  the  judgment  upon  that  species  of  property,  the  com- 
plaint and  the  notice  of  the  pendency  of  the  action  should 
be  filed  at  the  time  of  the  commencement  of  the  action. 
(Vol.  I,  p.  181).  The  notice  of  pendency  should  be  in- 
dexed in  the  name  of  the  fraudulent  grantor  and  grantee- 
or  assignee.  If  the  incumbrance  is  a  mortgage,  it  should 
be  indexed  in  the  name  of  the  mortgagee.     A  notice  of 

'  pendency  of  action,  however,  is  not  absolutely  necessary 
to  give  a  lien,  but  only  to  give  such  notice  of  the  lien 
as  will  bind  subsequent- purchasers  in  good  faith.  Al- 
though no  notice  of  pendency  is  filed,  a  purchaser  from 
the  defendant  with  notice  of  the  action  will  take  subject 
to  the  lien  acquired  by  its  commencement.  {Patterson 
V.  Brown,  32  N.  Y.  81).  If  the  action  is  brought  to  set 
aside  an  obstruction  to  the  sale  of  personal  property 
upon  an  execution,  the  lien  acquired  by  the  issue  of  the 
execution  before  the  commencement  of  the  action  is  lost 
if  the  execution  is  withdrawn  {Buswell  v.  Lincks,  8 
Daly,  518);  unless  a  receiver  has  been  appointed  and 
taken  the  property  after  the  commencement  of  the 
action.  {Albany  City  Bank  v.  Scliermerhorn,  Clark  Ch. 
297).  Although  the  property  is  subject  to  the  hen  of  a 
creditor  it  may  be  seized  on  execution  by  any  other 
creditor  until  the  order  for  a  receiver  is  made;  but  not 
afterwards.  That  order  is  equivalent  to  an  aetual  levy 
on  the  property.  {Storm  v.  Waddell,  2  Sand.  Ch.  494). 
The  ordinary  injunction  in  the  creditor's  action  will  not 
prevent  another  creditor  from  levying  upon  the  property 
of  the  defendant,  which  is  the  proper  subject  of  levy  and 
sale  on  execution,  before  the  title  of  such  defendant  is 
equitably  divested  by  the  order  for  the  appointment  of 
a  receiver.     When  that  order  is  made  it  amounts  to  a 

\  sequestration  of  the   property  by  act  and  operation  of 
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law;  and  when  the  receiver  is  subsequently  appointed,  the   i 
title  to  the  property  vests  by  relation  from  the  date  of  the 
order.     {Davenport  v.  Kelly,  42  N.  Y.  193;  Van  Alstyne  v. 
Cook,  25  N.  y.  489,  497;  Lansing  v.  Easton,  7  Paige,  364). 

If  the  action  is  brought  to  enforce    the    judgment  I 
against  equitable    assets,   the    commencement    of    the  \ 
action  gives  to  the  judgment  creditor  whose  execution 
has  been  returned  unsatisfied,  an  equitable  lien  upon  the 
things  in  action  of  the  judgment  debtor.     Such  lien  is  I 
defeasible     only    by     a     discharge     of    the    debt    or 
by  the    successful    defense    of  the    action  in  some    of 
the  very  restricted  modes  open  to  the  defendant.     A  ^ 
discharge  of  the  debtor  in  bankruptcy  or  insolvency  from 
his  debts,  pending  the  action  does  not  operate  to  dis- 
charge or  impair  the  lien  acquired  by  its  commencement. 
{Storm  V.   Waddell,  2  Sand.  Ch.  494;  Tolles  v.  Wood,  99 
N.  Y.  616).     The  lien  continues  after  the  death  of  the 
judgment  debtor,  and  his  personal  representatives  take 
the  property  charged  with  the  lien.     {Brown  v.  Nichols, 
42  N.  Y.  26).     The  case  of  Sylvester  v.  Beed  (3  Edw.  Ch.  • 
296),  and  Matthews  v.  Nielson  (id.  346),  in  that  respect 
are  overruled.     The  lien  so  acquired  extends  to  rents  and 
profits  of  the  real  estate  of  the  judgment  debtor  which 
accrued  during  the  fifteen  months  allowed  to  him  for  re- 
demption   after    sale    upon  execution.      {Farnham   v. 
Campbelt,  10  Paige,  598).     It  also  extends  to  the  accrued 
and  unexpended  surplus  of  the  income  of  a  trust  fund 
payable  to  the  judgment  debtor,  for  his  support,  or  the 
surplus  which  subsequently  arises  upon  the  fund.    {Tolles 
V.  Wood,  99  N.  Y.  616).     The  appointment  of  a  receiver  is 
not  necessary  to  perfect  this  lien.     {Brown  v.  Nichols, 
supra).     The  lien  is  acquired  by  the  service  of  process 
{Boynton  v.  Bawson,  Clark  Ch.  584);  and  it  relates  back 
to  that  time  in  all  subsequent  proceedings.     {Patterson  v. 
Brown,  32  N.  Y.  81).    If  supplementary  proceedings  which 
have  been  begun,  are  abandoned  and  the  creditor's  action 
is  then  begun  upon  the  same  judgment,  the  equitable  hen 
of  the  action  does  not  relate  back  to  the  commencement 
of  the  supplementary  proceedings.     {Edmonston  v.  Mc- 
Loud,  16  N.  Y.  543;  Ballon  v.  Boland,  14  Hun,  355). 
43 
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The  lien  does  not  arise  by  the  return  of  execution  un- 
satisfied; but  only  by  the  commencement  of  the  creditor's 
action.  {Edmeston  v.  Lyde,  1  Paige,  637).  The  credi- 
tor who  first  begins  his  action  acquires  the  first  lien, 
without  regard  to  the  time  when  the  execution  was  re- 
turned. {Corning  v.  White,  2  Paige,  567).  All  the  title 
of  the  judgment  debtor  to  the  property  involved  in  the 
action,  is  subject  to  the  lien,  and  any  subsequent  assignee 
takes  title  inferior  to  the  lien  and  subject  to  it.  ( Utica 
Ins.  Go.  V.  Power,  3  Paige,  365).  The  subsequent  pur- 
chaser from  the  debtor  takes  subject  to  the  lien  if  he 
have  notice  of  the  pendency  of  the  action,  and  probably 
whether  he  have  notice  or  not.  {Roberts  y.  A.  &  W.  S. 
E.  R.  Go,  25  Barb.  662;  Jeffres  v.  Gochrane,  47  Barb. 
557;  AfE'd.  48  N.  Y.  671).  If  the  property  involved  in 
the  action  is  a  debtor's  equitable  interest  in  real  estate,  a 
purchaser  of  it  from  the  debtor  with  notice  of  the  pen- 
dency of  the  action,  takes  subject  to  the  right  of  the 
plaintiff,  although  no  notice  of  the  pendency  of  the 
action  was  filed.  {Patterson  v.  Brown,  32  N.  Y.  81). 
But  although  the  doctrine  of  constructive  notice  of  the 
pendency  of  action  is  applied  to  this  class  of  cases,  yet 
that  doctrine  is  exceedingly  harsh,  and  one  that  the 
courts  are  not  willing  to  extend.  {Holhrook  v.  N.  J. 
Zinc  Co.  57  N.  Y.  616).  And  they  will  struggle  in  all 
cases  to  relieve  a  purchaser  in  good  faith  without  actual 
notice,  from  the  consequences  of  the  doctrine.  It  is  bet- 
ter therefore  in  all  cases  where  it  is  possible  tp  procure 
the  appointment  of  a  receiver,  who  will  take  the 
property  and  hold  it.  (See  section  4  infra).  As  we 
have  seen  in  cases  where  the  action  is  brought  to  subject 
the  leviable  personal  property  to  the  lien  of  the  judg- 
ment, a  receiver  is  necessary  to  perfect  the  lien.  For  the 
reasons  stated  above,  it  is  better  to  procure  the  appoint- 
ment of  a  receiver  in  every  case  ;  as  it  may  save  a  serious 
question  as  to  the  rights  of  a  subsequent  purchaser. 

Sec.  4.  Injunction  and  receiver. 

A  temporary  injunction,  restraining  the  transfer  to  any 
person,  or  the  payment  or  delivery  to  the  judgment 
debtor,  of  any  money,  thing  in  action,  or  other  property 
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or  interest,  which  may,  by  the  provisions  of  this  article, 
be  applied  to  the  satisfaction  of  the  sum  due  to  the  plain- 
tiff, may  be  granted  in  the  action.  The  injunction,  and 
the  proceedings  before  and  after  it  is  granted,  are  gov- 
erned by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  the  Code;  for  which  purpose,  the  in- 
junction is  deemed  to  be  one  of  those  specified  in  section 
six  hundred  and  and  three  of  the  Code.  (Co.  Civ.  Proc. 
§  1876). 

The  rules  with  regard  to  an  injunction  of  the  kind 
described  in  this  section,  are  found  in  vol.  I,  pp.  345, 
466.  When  the  injunction  will  be  granted,  and  theproof 
which  is  necessary  to  entitle  the  plaintiff  to  it,  are  found 
stated  in  vol.  1,  4Y8,  et  seq. 

An  injunction  will  not  be  granted  in  these  actions  until 
the  remedy  at  law  has  been  exhausted.  {Brooks  v.  Stone, 
11  Abb.  Pr.  220).  A  return  of  execution  unsatisfied 
raises  the  presumption  that  the  property  of  the  debtor 
will  be  misapplied,  and  will  entitle  the  plaintiff  to  an  in- 
junction; and  where  it  appears  that  the  execution  has 
been  returned,  and  that  the  debtor  is  receiving  an  in- 
come of  property  which  he  has  assigned,  it  is  good 
reason  that  an  injunction  should  be  granted.  {Bank  of 
Montreal  t.  Oleason,  16  W.  Y.  S.  Rep.  T68).  In  an 
action  to  set  aside  a  judgment  fraudulently  confessed,  on 
which  the  property  of  the  debtor  has  been  sold,  the  in- 
junction may  require  the  deposit  of  the  proceeds  of  the 
sales  to  the  amount  of  the  plaintiff's  judgment,  to  await 
the  result  of  the  action.  {Keller  v.  Payne,  16  N.  Y.  S. 
Rep.  245).  Unless  there  is  a  special  clause  to  that  effect, 
the  injunction  will  not  prevent  the  defendant  from  con- 
fessing judgment  in  favor  of  another  dona  fide  creditor; 
nor  will  it  prevent  any  other  judgment  creditor  from 
levying  upon  property  which  is  the  proper  subject  of  a 
levy  and  sale  on  execution,  before  the  appointment  of  a 
receiver.  {Lansing  v.  Easton,  1  Paige,  364).  Any  active 
interference,  however,  with  the  property  by  the  defend- 
ant or  his  agent  for  the  purpose  of  having  the  legal  title 
conveyed  or  transferred  to  another,  or  which  tends  to 
deprive  the  plaintiff  of  the  equitable  lien  he  has  acquired 
by  the  commencement  of  his  action,  is  a  violation  of  the 
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letter  as  well  as  of  the  spirit  of  the  injunction.  {Lansing 
V.  Easton,  supra).  A  creditor's  action  does  not  reach 
after-acquired  property  and  for  that  reason  it  is  no  vio- 
lation of  the  injunction  to  assign  such  property.  {Ireland 
V.  Smith,  1  Barb.  419).  As  to  the  proceedings  necessary 
to  vacate  such  an  injunction  see  vol.  I,  p.  499.)  It  will 
not  be  vacated  simply  because  of  the  denial  of  the  de- 
fendant that  he  has  any  property  or  choses  in  action  or 
any  interest  in  property.     {New  v.  Bame,  10  Paige,  502). 

The  court  may,  by  an  order,  or  by  the  interlocutory  or 
final  Judgment  in  the  action,  appoint  a  receiver  of  any 
or  ^11  of  the  property  of  the  judgment  debtor;  and  may 
direct  the  judgment  debtor,  or  any  other  defendant  in 
the  action,  to  convey  or  deliver  to  the  receiver,  as  justice 
requires,  any  property,  real  or  personal,  book,  voucher, 
or  other  paper,  or  to  execute  any  instrument,  which  it 
deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession.     (Co.  Civ.  Proc.  §  1877). 

A  receiver  will  not  be  appointed  where  it  appears 
from  the  complaint  that  the  plaintiff's  remedy  at  law  has 
not  been  exhausted.  {Starr  v.  Bathbone,  1  Barb.  70). 
If  the  action  is  brought  to  reach  property  leviable  upon 
execution  and  to  remove  an  obstruction,  a  receiver  is 
necessary  to  retain  the  lien  acquired  by  the  commence- 
ment of  the  action,  as  we  have  already  seen.  {Davenport 
V.  Kelly,  42  N.  Y.  193).  In  all  cases  it  is  advisible  to 
procure  the  appointment  of  a  receiver  if  possible,  for  the 
reasons  given  in  section  three  {supra).  Where  the  com- 
plaint shows  that  the  plaintiff  has  exhausted  his  remedy 
at  law  it  is  almost  a  matter  of  course  to  appoint  a  receiver 
to  reach  the  equitable  assets  and  property  of  the  judg- 
ment debtor.  {Lent  v.  McQueen,  15  How.  Pr.  313). 
Whenever  an  injunction  has  been  granted  restraining 
the  judgment  debtor  from  interfering  with  the  collection 
of  his  debts  and  disposition  of  his  property,  it  is  the 
duty  of  the  plaintiff  who  has  procured  such  injunction 
to  apply  for  a  receiver.  {Bloodgood  v.  Clark,  4  Paige, 
574;  Lent  v.  McQueen,  supra).  Upon  such  an  applica- 
tion the  court  cannot  go  behind  the  judgment  and  execu- 
tion to  consider  its  merits  {Lent  v.  McQueen,  supra); 
nor  is  it  any  answer  to  the  application  for  the  receiver  ia 
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such  a  case  that  there  may  not  be  any  property  to  pro- 
tect; as  the  plaintiff  proceeds  at  the  peril  of  costs,  if 
there  is  no  property;  and  the  receiver  cannot  be  an  in- 
jury to  the  defendant.  ( Webb  v.  Overmann,  6  Abb.  Pr. 
92;  cases  cited  on  p.  93).  Where  the  action  is  brought 
to  i-each  property  claimed  by  the  judgment  debtor,  but 
which  at  the  commencement  of  the  action  appeared  to  be 
the  property  of  the  wife,  and  there  is  a  reasonable  ground 
to  apprehend  that  before  the  action  could  be  tried,  the 
property  would  be  removed  beyond  the  jurisdiction  of 
the  court  or  lost,  it  is  good  ground  for  the  appointment 
of  a  receiver.  {State  Bank  of  Syracuse  v.  Oill,  23  Hun, 
410).  The  fact  that  a  receiver  of  the  judgment  debtor's 
property  has  already  been  appointed  in  supplementary 
proceedings,  is  no  answer  to  an  application  for  a  receiver 
in  a  creditor's  action;  nor  is  it  necessary  that  the  re- 
ceiver in  the  action  should  be  the  same  person  who  was 
appointed  receiver  in  supplementary  proceedings.  {State 
Bank  of  Syracuse  v.  Oill,  supra).  A  receiver  will  be 
appointed,  although  the  defendant  died  after  the  com- 
mencement of  the  action.  {Brown  v.  Nichols,  42  N.  Y. 
26).  Sylvester  v.  Beed  (3  Edw.  Oh.  296)  upon  this  point 
is  overruled.  As  to  the  manner  of  the  appointment  of  a 
receiver  and  the  proceedings  to  obtain  possession  of  the 
property,  see  vol.  I,  p.  571  et  seq.  When  appointed,  the 
title  of  the  receiver  relates  back  to  the  commencement  of 
the  action.  (Clark  v.  BrocJcway,  1  Abb.  Ct.  App. 
Dec.  351). 

Sec.  5.  Proceedings  to  judgment. 

A  discovery  maybe  compelled  in  a  judgment  creditor's 
action  by  directing  the  person,  required  to  make  it,  to 
appear  before  the  court,  or  a  referee  appointed  by  it, 
and  to  be  examined  under  oath,  concerning  the  matters 
pertaining  to  the  discovery.  But  this  section  does  not 
affect  the  right  of  the  plaintiff,  to  cause  the  deposition 
of  a  defendant  to  be  taken,  as  prescribed  in  article  first 
of  title  third  of  chapter  ninth  of  the  Code.  (Co.  Civ. 
Proc.  §1878). 

Proceedings  to  obtain  a  discovery  permitted  by  this 
section  are  very  rarely  restored  to.     When  the  discovery 
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is  sought,  an  application  to  the  court  should  be  made  for 
it,  on  motion  at  special  term.  The  affidavit  upon  which 
the  motion  is  made  should  show  the  propriety  of  it,  and 
the  reason  why  it  is  asked.  Whether  or  not  it  shall  be 
granted,  seems  to  be  discretionary  with  the  court.  The 
rules  for  the  examination  are  probably  the  same  as  for 
the  examination  of  a  party  before  trial;  and  will  be  found 
stated  at  vol.  II,  p.  1  et  seq.  Proceedings  upon  default 
in  the  action  are  the  same  as  those  in  any  other  action. 
Judgment  can  only  be  taken  on  application  to  the  court. 
(Vol.  II,  p.  589  et  seq).  Trial  must  be  by  the  court  at 
special  or  equity  terms.  It  is  brought  on  like  a  trial  in 
any  other  case. 

Sec.  6.  Judgment, 

The  final  judgment  in  the  action  must  direct  and  pro- 
vide for  the  satisfaction  of  the  sum  due  to  the  plain  tiflf, 
out  of  any  money,  thing  in  action,  or  other  personal 
property,  belonging  to,  or  due  to  the  judgment  debtor, 
or  held  in  trust  for  him,  which  is  discovered  in  the  action; 
whether  the  same  might  or  might  not  have  been  originally 
taken,  by  virtue  of  an  execution.    (Co.  Civ.  Proc.  §  1873)- 

If  there  is  only  one  plaintiff  and  the  action  is  b  rought 
to  remove  an  obstruction  to  the  sale  of  real  estate  on  ex- 
ecution, the  usual  judgment  is  that  the  incumbrance  be 
set  aside  as  to  the  plaintiff,  and  that  a  sale  upon  the  ex- 
ecution be  had  as  though  there  were  no  incumbrance. 
The  same  judgment  is  proper  in  an  action  to  set  aside  a 
fraudulent  conveyance.  {Van  WycJcv.  Baker,  10  Hun, 
39;  Cole  v.  Tyler,  65  N.  Y.  73;  Belgard  v.  McLaughlin, 
44  Hun,  557).  If  it  appears  that  the  vendee  in  a  fraudu- 
lent conveyance  was  a  purchaser  for  a  valuable  consid- 
eration, the  judgment  should  not  set  aside  and  annul  the 
conveyance  absolutely,  but  only  as  against  the  plaintiff, 
and  direct  that  the  property  be  sold  and  the  plaintiff's 
judgment  be  paid  out  of  the  proceeds.  {Orr  v.  Gihnore, 
7  Lans.  345).  The  judgment,  however,  may  appoint  a 
receiver  of  the  property  and  require  the  defendant  to 
convey  to  the  receiver  and  authorize  the  receiver  to  sell 
the  property  and  apply  the  same  to  the  discharge  of  the 
plaintiff's  claim.     {Union  Nat.  Bank  v.  Warner,  12  Hun, 
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306;  Chautauqua  Co.  Bank  v.  Bisley,  19  K  Y.  369; 
Cole  V.  Tyler,  supra;  Oo.  Civ.  Proc.  §  1877). 

It  is  better  in  all  cases  where  it  is  practicable  to  direct 
the  property  to  be  sold  on  execution.  The  obvious  effect 
of  appointing  a  receiver  to  sell  the  property  and  directing 
a  conveyance  to  him  is,  in  the  first  place  to  cut  off  the 
right  of  the  judgment  debtor  to  redeem;  that  right  is  se- 
cured to  him  as  the  judgment  debtor  by  the  terms  of 
the  statute,  notwithstanding  he  may  have  parted  with 
all  his  interest  in  the  land  by  a  prior  fraudulent  or  a 
subsequent  honest  conveyance.  The  more  material  con- 
sequence is  that  other  creditoi'S  by  judgments  or  de- 
crees whose  debts  ai'e  also  liens  if  the  debtor's  prior 
conveyance  is  tainted  with  fraud,  are  also  deprived  of 
the  right  secured  by  law  to  improve  their  condition  by 
acquiring  an  interest  and  affecting  the  situation  of  the 
purchaser  at  the  sheriff's  sale.  The  appropriate  object 
of  the  action  so  far  as  it  relates  to  lands  in  which  the 
debtor  has  a  legal  estate,  subject  to  the  statutory  lien  of 
judgments  against  him,  is  fully  obtained  when  a  judg- 
ment is  pronounced  clearing  away  the  fraudulent  obstruc- 
tion to  the  ordinary  legal  remedy  by  execution.  If  the 
court,  however,  proceeds  further  and  directs,  first  an 
assignment  by  the  debtor  and  a  receiver  and  then  a  sale 
by  the  latter  for  the  purpose  of  satisfying  the  debt  v^hich 
is  the  foundation  of  the  suit,  the  purchaser  will  undoub- 
tedly acquire  a  title.  The  fraudulent  conveyance  being 
annulled  by  the  judgment,  the  receiver  under  the  assign- 
ment to  him  takes  the  title  which  he  can  convey  to  a 
purchaser;  but  the  title  of  the  receiver  and  of  a  purchaser 
from  him  rests  upon  the  debtor's  own  conveyance  made 
under  the  direction  of  the  court,  and  has  no  relation  to 
the  judgment.  When  the  creditor  takes  this  course  in- 
stead of  falling  back  upon  his  legal  remedy,  he  abandons 
the  hen  of  his  judgment,  and  seeks  satisfaction  of  his 
debt  out  of  the  debtor's  property  generally.  {Chautatt- 
qua  Co.  Bank  v.  Bisley,  19  N.  Y.  369). 

The  purchaser  under  the  receiver's  sale  takes  his  title 
as  of  the  time  of  the  debtor's  conveyance  to  the  receiver, 
subject  to  the  liens  of  prior  judgments.  {White's  Bank 
of  Buffalo  V.  Farthing,  101  N.  Y.  344-).     If  an  action  is 
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brought  to  assert  a  lien  upon  the  real  and  personal  prop- 
erty, the  judgment  should  direct  that  the  personal  prop- 
erty shall  be  first  applied  to  the  payment  of  the  judg- 
ment upon  which  the  action  is  brought.  ( Vrooman  v. 
Clow,  25  Wkly.  Dig.  139).  Where  a  conveyance  is 
declared  void  as  to  the  plaintiff,  and  the  property  is 
directed  to  be  sold,  the  judgment  should  direct  the  sur- 
plus to  be  paid  to  the  grantee.  It  is  erroneous  to  direct 
it  to  be  paid  to  the  county  treasurer  and  held  subject  to 
the  further  direction  of  the  court.  If  there  is  but  one 
judgment  to  be  satisfied,  or  unless  the  action  is  brought 
by  one  creditor  for  the  benefit  of  all  who  choose  to  come 
in  {Wood  V.  Hunt,  38  Barb.  302;  Welch  v.  Tobias,  7  N. 
Y.  S.  Eep.  297);  where  several  creditors  join  in  the 
action,  or  where  the  action  is  brought  by  one  for  the 
benefit  of  all,  it  is  proper  practice  to  appoint  a  receiver 
and  direct  the  defendant  to  convey  to  him,  and  author- 
izing him  to  sell  the  real  estate  and  pay  the  proceeds 
upon  the  several  judgments  or  claims  in  their  proper 
order.  {Shand  v.  Hanley,  71  N.  Y.  319;  Belgard  v. 
McLaughlin,  44  Hun,  657).  The  defendant  should  be 
directed  to  convey  to  the  receiver.  In  such  case  it  is 
usual  to  appoint  a  referee  before  whom  all  creditors  who 
choose  to  come  in  may  prove  their  claims,  and  their  right 
to  join  in  the  judgment.  Only  such  creditors  will  be 
entitled  to  come  in,  as  have  exhausted  their  remedy  at 
law  before  the  commencement  of  the  creditor's  action. 
{Clafiin  V.  Gordon,  39  Hun,  54).  If  it  is  necessary  to 
take  an  account  or  to  do  anything  to  enable  the  court  to 
ascertain  the  amount  of  the  fund  in  the  hands  of  any  of 
the  defendants,  or  the  amount  which  should  be  paid  to 
the  plaintiff,  a  referee  may  be  appointed  for  that  pur- 
pose. The  proceedings  before  a  referee  so  appointed 
are  found  in  vol.  II,  pp.  348,  363  and  367,  and  subsequent' 
pages. 

If  the  incumbrance  or  conveyance  is  set  aside  as 
fraudulent,  and  if  it  appears  that  the  grantee  is  innocent 
of  fraudulent  intention,  and  that  the  conveyance  is  made 
for  a  valuable  consideration;  but  that  the  consideration 
was  so  inadequate  that  it  would  be  inequitable  to  allow 
the  deed  to  stand  as  a  conveyance,  the  court  will  not 
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set  aside  the  conveyance  altogether,  but  will  permit  it  to 
stand  as  security  for  the  sum  actually  paid.  {Boyd  v, 
Dunlap,  1  John.  Ch.  478;  Van  Wyck  v.  Baker,  16  Hun, 
168).  If,  however,  it  appears  that  the  grantee  know- 
ingly participated  in  the  fraud,  he  will  not  be  entitled  to 
protection  to  any  extent,  although  he  may  have  paid  a 
valuable  consideration  for  the  transfer.  {Davis  v.  Leo- 
pold, 87  N.  Y.  620).  A  party  bargaining  with  the  debtor 
with  fraudulent  intent  does  it  at  the  peril  of  having  that 
which  he  receives  taken  from  him  by  creditors  whom  he 
is  attempting  to  defraud,  without  having  any  remedy  to 
recover  what  he  parts  with  in  carrying  out  his  bargain. 
The  law  in  such  a  case  will  leave  him  in  the  snare  his 
own  devices  have  laid.  {Briggsr.  Merrill,  68  Barb.  389; 
Union  Nafl  Bank  v.  Warner,  12  Hun,  306).  In  Swift  v. 
Hart  (33  Hun,  128),  however,  the  court  disregarded  the 
limitation  laid  down  in  the  preceding  cases,  and  pro- 
tected the  assignee,  although  it  was  conceded  that  he  not 
only  was  a  party  to  the  fraudulent  intent,  but  devised  it 
for  the  purpose  of  defrauding  creditors.  If  an  equitable 
cause  of  action  is  not  estabhshed  the  judge  must  dismiss 
the  complaint.  The  court  cannot  order  a  personal  judg- 
ment against  the  judgment  debtor.  {Sage  v.  Mosher,  28 
Barb.  287;  Claflin  v.  Maguire,  45  Super.  521).  Where 
the  conveyance  has  been  set  aside  the  fraudulent  grantee 
or  assignee  may  be  compelled  to  account  for  and  pay 
over  rents  and  profits  or  other  moneys  received  by  him 
under  his  transfer  {Loos  v.  Wilkinson,  110  N.  Y.  195); 
unless  it  appears  that  he  has  in  good  faith  applied  them 
according  to  the  terms  of  the  trust  before  the  action  was 
commenced.  {Collwnh  v.  Bead,  24  N.  Y.  505).  If  the 
action  is  brought  to  reach  choses  in  action,  or  the  dis- 
tributive share  of  the  debtor  in  the  estate  of  an  ancestor, 
the  proper  judgment  is  to  direct  the  appointment  of  a  re- 
ceiver, and  to  direct  the  defendant  to  assign  such  prop- 
erty to  the  receiver,  and  requiring  the  receiver  to  apply 
the  proceeds  to  the  payment  of  the  plaintiff's  debt  and 
costs.  {McArthur  v.  Hoysradt,  11  Paige,  495).  Where 
the  action  is  brought  to  reach  the  surplus  income  of  a 
fund  of  which  the  debtor  is  the  beneficiary,  the  judg- 
44 
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ment  may  fix  the  amount  proper  for  the  support  of  the 
debtor,  or  may  send  it  to  a  referee  to  ascertain  that  fact; 
and  may  direct  that  the  surplus  may  be  paid  to  the 
plaintiff  until  his  judgment  is  satisfied;  or  may  appoint 
a  receiver  and  direct  the  surplus  to  be  paid  to  him  from 
time  to  time,  and  require  him  to  pay  the  judgment. 
{Williams  v.  Thorn,  TO  N.  Y.  270), 

The  final  judgment  in  the  action  musi;  also  direct  and 
provide  for  the  satisfaction  of  the  sum  due  to  the  plaint- 
iff, out  of  the  interest ,  if  any,  of  the  judgment  debtor, 
in  a  contract  for  the  purchase  of  real  property  by  him; 
either  by  selling  the  interest,  or  by  transferring  it  to  the 
judgment  creditor,  in  such  a  manner  and  upon  such 
terms,  as  the  court  deems  most  conducive  to  the  inter- 
ests of  the  parties.  Where  the  person,  bound  to  perform 
the  contract  to  the  judgment  debtor,  is  a  defendant  in 
the  action,  the  final  judgment  may  direct  a  specific  per- 
formance of  the  contract  to  the  judgment  creditor,  or, 
where  the  interest  in  the  contract  is  directed  to  be  sold, 
to  the  purchaser.     (Co.  Civ.  Proc.  §  1874). 

In  a  case  specified  in  section  eighteen  hundred  and 
seventy-four  the  value  of  the  interest  of  the  judgment 
debtor  holding  the  contract  must  be  ascertained,  under 
the  direction  of  the  court;  and  so  much  thereof  as  is 
necessary  must  be  applied  to  the  payment  of  the  sum 
due  to  the  plaintiff,  and  the  residue,  if  any,  to  the  bene- 
fit of  the  judgment  debtor.     (Co.  Civ.  Proc.  §  1875). 

Costs  in  such  an  action  are  in  the  discretion  of  the 
court.     See  vol.  II,  p.  468,  et  seg. 
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ARTICLE  I. 

ACTION  BY  OR  AGAINST  UNINCORPORATED  ASSOCIATION. 

SECTIOIf. 

1.  By  or  against  whom  brought 

2.  Judgment  in  such  action. 

3.  Action   against   member,   after  execution  against  the  association 

returned  unsatisfied. 

Sec.  1.  By  or  against  'vrhom  brought. 

An.  action  or  special  proceeding  may  be  maintained, 
by  the  president  or  treasurer  of  an  unincorporated  asso- 
tion,  consisting  of  seven  or  more  persons,  to  recover  any 
property,  or  upon  any  cause  of  action,  for  or  upon  which 
all  the  associates  may  maintain  such  an  action  or  special 
proceeding,  by  reason  of  their  interest  or  ownership 
therein,  either  jointly  or  in  common.  An  action  or 
special  proceeding  may  be  maintained,  against  the  presi- 
dent or  treasurer  of  such  an  association,  to  recover  any 
property,  or  upon  any  cause  of  action,  for  or  upon  which 
the  plaintiff  may  maintain  such  an  action  or  special  pro- 
ceeding, against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein, 
either  jointly  or  in  common,  or  their  liability  therefor, 
either  jointly  or  severally.  Any  partnership,  or  other 
company  of  persons,  which  has  a  president  or  treasurer, 
is  deemed  an  association,  within  the  meaning  of  thia 
section.     (Co.  Civ.  Proc.  §  1919). 
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This  section  is  taken  from  chapter  258  of  the  Laws  of 
1849,  as  amended  by  chapter  455  of  the  Laws  of  1851. 
The  section  is  cited  and  the  cases  under  it  collected  in 
vol.  I,  pp.  108,  109,  to  which  reference  is  made. 

Except  as  to  the  bringing  and  conducting  of  actions  by 
or  against  them,  joint  stock  associations  are  partners; 
and  their  liability  is  the  same  as  that  of  other  partner- 
ships. {Moore  v.  Brink,  4  Hun,  402).  Under  the  pro- 
visions of  this  statute,  however,  the  president  or  treasurer 
of  one  of  the  associations  mentioned  in  section  nineteen 
hundred  and  nineteen  of  the  Code  of  Civil  Procedure,  is 
to  be  regarded  for  the  purposes  of  the  action  by  or  against 
the  corporation  as  substantially  a  corporation  sole. 
{Westcott  V.  Fargo,  61  N.  Y.  542).  Under  section  four 
of  chapter  258  of  the  Laws  of  1849,  as  amended  by  chapter 
153  of  the  Laws  of  1853,  an  action  against  all  the  members 
of  a  joint  stock  association  could  not  be  brought  in  the  first 
instance;  but  an  action  upon  the  claim  against  the  associa- 
tion must  first  be  brought  against  the  president  or  treasurer 
under  the  provisions  of  the  law  of  1849;  and  no  action 
lay  against  the  members  until  the  execution  against  the 
officer  had  been  returned  unsatisfied.  ( WWierhead  v. 
Allen,  4  Abb.  Ct.  App.  Dec.  628).  In  Flagg  v.  Swift 
(25  Hun,  623),  which  was  decided  since  the  Code  of  Civil 
Procedure  went  into  effect,  the  same  rule  was  laid 
down.  It  is  quite  clear,  however,  that  that  case  was 
erroneously  decided.  The  Code  provides  that  the  per- 
mission to  sue  the  president  or  treasurer  does  prevent  an 
action  from  being  maintained  by  or  against  aU  the 
members  of  the  association.  (Co.  Civ.  Proc.  §  1923). 
Since  the  passage  of  the  Code,  it  has  been  held  that  one 
having  a  claim  against  a  joint  stock  association  consist- 
ing of  seven  or  more  members  may  bring  his  action 
either  against  the  president  or  treasurer  under  section 
nineteen  hundred  and  nineteen  of  the  Code,  or  against 
all  of  the  members  of  the  association,  at  his  option. 
{Humbert  v.  Aheel,  7  Civ.  Pro.  R.  417).  The  same  rule 
was  laid  down  in  the  case  of  Hiidson  v.  Spaulding  (25 
N.  Y.  S.  Eep.  256),  in  which  case  Flagg  v.  Swift  {supra), 
was  overruled.  Where,  however,  an  action  has  been 
brought  against  the  president  or  treasurer,  or  a  counter- 
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claim  has  been  made  against  the  association  in  an  action 
brought  by  an  officer,  another  action  for  the  same  cause 
cannot  be  brought  against  the  members  of  the  associa- 
tion or  any  of  them  until  judgment  has  been  rendered  in 
the  first  action  and  execution  issued  and  returned  wholly 
or  partly  unsatisfied.  (Co.  Civ.  Proc.  §  1922;  Humbert 
V.  Abeel,  7  Civ.  Pro.  R.  417).  The  provisions  of  section 
nineteen  hundred  and  nineteen  of  the  Code  apply  to 
social  clubs.  (See  vol.  I,  pp.  109,  110,  and  cases  cited). 
A  member  of  an  association  may  under  the  provisions  of 
this  section  maintain  an  action  against  the  president  or 
treasurer  for  any  claim  which  he  has  against  the  associa- 
tion. {Saltsman  v.  Schults,  14  Hun,  256;  Sanders  v. 
Euling,  8  Civ.  Pro.  R.  166;  Westcott  v.  Fargo,  61  N. 
Y.  542).  In  McMahon  v.  Rauhr  (47  N.  Y.  67)  there  is  a 
dictum  that  a  member  of  an  association  cannot  maintain 
an  action  against  the  officers  thereof  under  this  section. 
That  proposition,  however,  was  not  necessary  to  the  dis- 
position of  the  case;  and  since  the  decision  of  the  cases- 
cited  above,  it  can  hardly  be  said  to  be  the  law.  The 
president  or  treasurer  may  sue  a  member  of  a  corpora- 
tion on  contract  or  for  a  penalty  or  for  an  injunction. 
(See  cases  cited  in  vol.  I,  p.  109;  McGlynn  v.  Post,  21 
Abb.  N.  C.  97;  see  also  Van  Aernam  v.  Bleistein,  102 
N.  Y.  355). 

The  death  or  legal  incapacity  of  a  member  of  the  asso- 
ciation does  not  affect  an  action  or  special  proceeding, 
brought  as  prescribed  in  section  nineteen  hundred  and 
nineteen.  If  the  officer,  by  or  against  whom  it  is 
brought,  dies,  is  removed,  resigns,  or  becomes  other- 
wise incapacitated,  during  the  pendency  thereof,  the 
court  must  make  an  order,  directing  it  to  be  continued 
by  or  against  his  successor  in  office,  or  any  other  officer, 
by  or  against  whom  it  might  have  been  originally  com- 
menced.    (Co.  Civ.  Proc.  §  1920). 

It  is  stated  by  Mr.  Throop  in  his  note  to  this  section, 
that  the  object  of  the  final  clause  was  to  permit  th& 
action  or  special  proceeding  to  be  continued  by  or  against 
the  treasurer  when  the  president  dies,  and  vice  versa. 
He  states  that  a  case  actually  has  happened  where  the 
president  of  an  association  died  while  the  action  was. 
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pending  against  him,  and  no  successor  having  been  ap- 
pointed, the  court  held  that  it  had  no  power  to  permit 
the  action  to  be  continued  against  the  treasurer.  This 
section  is  made  to  avoid  any  such  holding  in  the  future. 
As  to  the  manner  of  making  an  application  to  substitute 
the  new  officer,  see  vol.  I,  p.  6T3. 

The  proceedings  in  the  action  are  like  those  in  any 
other  action  of  the  same  nature.  The  same  may  be  said 
of  the  pleadings.  The  complaint,  however,  should  set 
up  the  existence  of  the  joint  stock  association,  and  that 
the  officer  who  was  made  a  party  plaintiff  or  defendant 
is  such  an  officer,  and  that  the  contract  or  the  cause  of 
action  was  made  by  or  with  the  association;  and  should 
not  allege  that  it  was  made  by  or  with  the  officer.  Such 
an  allegation  would  not  set  out  a  good  cause  of  action 
against  the  association.  {Ogdensburgh  Bank  v.  Van 
Rensselaer,  6  Hill,  -240;  Delafield  v.  Kinney,  24  Wend. 
345).  In  such  an  action  the  officer  against  whom  it  is 
brought  cannot  be  arrested.     (Co.  Civ.  Proc.  §  1921). 

Sec.  2.  Judgment  in  such  action. 

The  judgment  in  such  action  is  to  be  entered  as  in 
every  other  action  of  the  same  nature. 

A  judgment  against  the  officer  does  not  authorize  an 
execution  to  be  issued  against  his  property,  or  his  per- 
son; nor  does  the  docketing  thereof  bind  his  real  prop- 
erty or  his  chattels  real.  Where  such  a  judgment  is  for 
a  sum  of  money,  an  execution  issued  thereupon  must 
require  the  sheriff  to  satisfy  the  same,  out  of  any  per- 
sonal property  belonging  to  the  association,  or  owned, 
jointly  or  in  common,  by  all  the  members  thereof,  omit- 
ting any  direction.     (Co.  Civ.  Proc.  §  1921). 

Judgment  should  be  entered  against  the  president,  as 
such,  and  not  against  the  association;  but  such  a  judg- 
ment binds  the  joint  property  of  the  association,  and 
does  not  affect  the  individual  property  of  the  officer 
against  whom  it  is  entered.  {Nafl  Bank  v.  VanDerwer- 
ker,  14:  N.  Y.  234).  The  real  property  of  the  association 
is  not  bound  by  the  judgment.  If  the  creditor  wishes 
to  reach  the  real  property  he  should  sue  individually  the 
members  of  the  association. 
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Sec.  3.  Action  against  member,  after  execution  against   the 
association  returned  unsatisfied. 

After  final  judgment  has  been  entered  against  an  officer 
as  prescribed  in  the  former  sections  of  this  article,  an  ex- 
ecution issued  thereon  has  been  returned  wholly  or  partly 
unsatisfied,  the  party  in  whose  favor  the  execntion  was 
issued,  may  maintain  an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recover- 
ing upon  a  counterclaim,  he  may  maintain  an  action 
against  the  members  of  the  association,  or,  in  a  proper 
case,  against  any  of  them,  as  if  the  first  action  had  not 
been  brought,  or  the  counterclaim  had  not  been  made, 
as  the  case  requires;  and  he  may  recover  therein,  as  part 
of  his  damages,  the  costs  of  the  first  action,  or  so  much 
thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not 
within  sub-division  first  of  this  section,  he  may  maintain 
an  action,  to  recover  the  sum  remaining  uncollected, 
against  the  persons  who  composed  the  association,  when 
the  action  against  him  was  commenced,  or  the  survivors 
of  them. 

But  this  section  does  not  affect  the  right  of  the  per. 
son,  in  whose  favor  the  judgment  in  the  first  action  was 
rendered,  to  enforce  a  bond  or  undertaking,  given  in  the 
course  of  the  proceedings  therein.  (Co.  Civ.  Proc. 
§  1922). 

As  has  been  stated  above,  joint  stock  associations  are 
partnerships,  and  the  rules  governing  the  action  brought 
under  this  section,  are  the  rules  which  apply  to  like 
actions  against  the  members  of  a  firm.  {Witherhead  v 
Allen,  4  Abb.  Ct.  Ap.  Dec.  628;  Moore  v.  Brink,  4  Hun^ 
402). 

An  action  upon  the  claim  must  be  brought  against 
the  survivors  of  the  joint  stock  association  before  the  ex- 
executors  of  a  deceased  member  can  be  sued  upon  it. 
{Moore  v.  Brink,  supra).  The  complaint  should  set  out 
a  subsisting  cause  of  action  against  the  association  on 
the  original  demand,  as  the  liability  is  on  that  cause  of 
action,  and  not  upon  the  judgment.  {Witherhead  v, 
Allen,  supra).    In  addition  to  setting  out  the  cause  of 
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action  against  the  association,  the  complaint  should 
allege  the  recovery  of  the  judgment,  the  issue  of  an  ex- 
execution  and  its  return  wholly  or  partly  unsatisfied,  as 
the  case  may  be,  the  amount  collected  upon  the  judg- 
ment, and  the  amount  remaining  due  thereon.  The  de- 
mand of  judgment  should  be  for  the  remainder  due 
upon  the  execution,  including  the  costs  of  the  first 
action.  Before  the  Code  of  Civil  Procedure,  the  plaintiff 
in  such  an  action  could  not  recover  the  costs  of  the 
action  against  the  association.  ( Witherhead  v.  Allen^ 
supra).  This  was  changed  by  section  nineteen  hundred 
and  twenty-two  of  the  Code  of  Civil  Procedure,  as  will 
be  seen.  That  section,  however,  makes  no  other  change 
in  the  effect  of  the  judgment;  and  the  judgment  is  na 
evidence  against  the  members,  upon  an  action  against 
them,  except  so  far  perhaps  as  to  limiting  the  amount  of 
the  recovery  against  them  to  an  amount  no  greater  than 
that  due  upon  the  judgment;  and  it  will  not  establish, 
the  right  of  the  plaintiff  to  recover  against  the  members 
of  the  association,  nor  does  it  preclude  individual  mem- 
bers when  sued  for  the  same  debt  from  contesting  their 
liability  for  the  debts  of  the  association.  {Allen  v.  Clark, 
65  Barb.  563). 

Where  an  action  is  brought  against  the  members  of 
the  association,  as  prescribed  in  sub-division  first  of  sec- 
tion nineteen  hundred  and  twenty-two,  the  time  between 
the  commencement  of  the  action  by  or  against  the  offi- 
cer, and  the  return  of  the  first  execution  issued  upon  the 
final  judgment  rendered  therein,  is  not  a  part  of  the  time 
limited  by  law,  for  the  commencement  of  the  second 
action,     (bo.  Civ.  Proc.  §  1923). 

Where  an  action,  authorized  by  a  law  of  the  State,  is 
brought  against  one  or  more  persons,  as  stockholders  of 
a  corporation  or  joint-stock  association,  an  objection  to 
any  of  the  proceedings  cannot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action  on  the  ground 
that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock- 
books  of  the  corporation  or  association,  as  a  stockholder 
thereof,  by  the  name  so  appearing;  but  who  is  mis- 
named, or  dead,  or  is  not  liable  for  any  cause.     In  such 
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a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  eitlier  party,  amend  the  pleadings 
and  other  papers,  without  prejudice  to  the  previous  pro- 
ceedings, by  substituting  the  true  name  of  the  person 
intended,  or  by  striking  out  the  name  of  the  person  who 
is  dead,  or  not  liable,  and,  in  a  proper  case,  inserting  the 
name  of  his  representative  or  successor.  (Co.  Civ. 
Proc.  §  1813). 

The  provisions  of  this  section  apply  to  an  action 
brought  under  section  nineteen  hundred  and  twenty-two 
of  the  Code  of  Civil  Procedure  against  the  members  of 
any  association  which  keeps  a  book  for  entry  of  changes 
in  the  membership  of  the  association,  or  the  ownership 
of  its  property,  and  to  every  book  so  kept.  (Co.  Civ, 
Proc.  §  1924). 

ARTICLE  II. 

taxpayer's   action  TO   PREVENT  WASTE 

SECTION. 

1.  Who  may  maintain  such  action,  and  for  what 

2.  Security  by  plaintiff. 

3.  Who  must  he  defendants. 

4.  Proceedings  in  the  action.  / 

5.  Judgment. 

Sec.  1.  Who  may  maintain  such  action,  and  for  -what. 

By  the  rules  of  law  as  established  by  the  courts  before 
the  year  18'72,  taxpayers  were  entirely  without  remedy 
for  any  abuse  or  misuse  of  the  credit  of  any  municipal 
corporation,  or  for  any  waste  or  destruction  of  its  prop- 
erty or  funds,  no  matter  how  gross  the  fraud  or  wanton 
the  robbery;  and  notwithstanding  the  oflScers  of  the  cor- 
poration, those  whom  the  law  had  put  in  authority  to 
watch  over  and  protect  their  constituents  and  guard 
their  interests,  were  faithless  to  their  duty,  or  con- 
federated with  wrongdoers.  {Roosevelt  v.  Bra'per,  23 
N.  Y.  318).  Neither  was  there  any  authority  in  the 
State  by  its  attorney-general  to  intervene  by  action  to 
protect  the  property  rights  and  interests  of  municipal 
corporations.  {People  v.  Ingersoll,  68  N.  Y.  1;  People  v. 
Fields,  58  N.  Y.  491).  This  utter  helplessness  of  the  tax- 
45 
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payer,  and  the  fact  that  he  was  entirely  at  the  morcy 
of  officials  who  might  prove  unworthy  or  criminally  un- 
faithful of  their  trust,  became  an  evil  loudly  calling  for 
correction.  Frauds  had  been  accomplished  and  munici- 
palities wasted  and  burdened  without  redress,  until  the 
legislature  found  it  necessary  to  enact  statutes  with  the 
view  of  remedying  the  defect  in  the  law  and  to  give  the 
taxpayer  a  concurrent  action  with  the  corporation,  for 
the  prevention  or  correction  of  such  wrongs.  {Ayers  v. 
Lawrence,  59  N.  Y.  192).  This  necessity  resulted  at  first 
in  the  passage  of  chapter  161  of  the  laws  of  1872,  which 
was  entitled  "An  act  for  the  protection  of  taxpayers 
against  frauds,  embezzlements  and  wrongful  acts  of 
public  officers  and  agents."  The  act  of  1872  was  subse- 
quently adopted,  and  became  a  part  of  the  Code  of  Civil 
Procedure,  by  which  it  was  declared  that  an  action  to 
obtain  a  judgment,  preventing  waste  of,  or  injury  to, 
the  estate,  funds,  or  other  property  of  the  county,  town, 
city  or  incorporated  village  of  the  State,  may  be  main- 
tained against  any  officer  thereof,  or  any  agent,  commis- 
sioner, or  other  person,  acting  in  its  behalf,  by  a  citizen, 
resident  therein,  who  is  assessed  for  and  is  liable  to  pay, 
or,  within  one  year  before  the  commencement  of  the 
action,  has  paid,  a  tax  therein.  This  section  does  not 
affect  any  right  of  action  in  favor  of  a  county,  city, 
town,  or  incorporated  village,  or  any  public  officer. 
(Co.  Civ.  Proc.  §  1925). 

It  was  evidently  found  that  the  provisions  of  this  sec- 
tion were  not  sufficient  to  carry  into  effect  the  intentions 
of  the  legislature,  and  therefore,  without  repealing  the 
section,  a  further  statute  was  enacted  upon  the  same  sub- 
ject. That  statute  provides  that  all  officers,  agents, 
commissioners  and  other  persons  acting,  or  who  have 
acted,  for  and  on  behalf  of  any  county,  town,  village  or 
municipal  corporation  in  this  state,  and  each  and  every 
one  of  them  may  be  prosecuted,  and  an  action  or  actions 
may  be  maintained,  against  them  to  prevent  any  illegal 
official  act  on  the  part  of  any  such  officers,  agents,  com- 
missioners or  other  persons,  or  to  prevent  waste  or  injury 
to,  or  to  restore  and  make  good,  any  property,  funds  or 
estate  of  such  county,  town,  village  or  municipal  cor- 
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poration,  by  any  person  whose  assessment,  or  by 
any  number  of  persons  jointly,  the  sum  of  whose 
assessments  shall  amount  to  one  thousand  dollars, 
and  who  shall  be  liable  to  pay  taxes  upon  such  assess- 
ment or  assessments  in  the  county,  town,  village  or  muni- 
cipal corporation,  to  prevent  the  waste  or  injury  of  whose 
property  the  action  is  brought,  or  who  have  been  assessed 
or  paid  taxes  therein  upon  any  assessment  or  assessments 
of  the  above  named  amount  within  one  year  previous  to 
the  commencement  of  any  such  action  or  actions.  This 
section  shall  not  be  so  construed  as  to  take  away  any 
right  of  action  from  any  county,  town,  village  or  muni" 
cipal  corporation  or  from  any  public  officer,  but  any  right 
of  action  now  existing,  or  which  may  hereafter  exist  in 
favor  of  any  county,  town,  village  or  municipal  corpor- 
ation, or  in  favor  of  any  officer  thereof,  may  be  enforced 
by  action  or  otherwise,  by  the  persons  hereinbefore  author- 
ized to  prosecute  or  maintain  actions  ;  and  wherever  by 
the  provisions  of  this  section  an  action  may  be  prose- 
cuted or  maintained  against  any  officer  or  other  person 
his  bondsmen,  if  any,  may  be  joined  in  such  action  or  pro- 
ceeding, and  their  liabilities  as  such  enforced  by  the  pro- 
per judgment  or  direction  of  the  court;  but  any  recovery 
under  the  provisions  of  this  act  shall  be  for  the  benefit 
of,  and  shall  be  paid  to  the  officer  entitled  by  law  to  hold 
and  disburse  the  public  moneys  of  such  county,  town, 
village  or  municipal  corporation  and  shall,  to  the  amount 
thereof,  be  credited  the  defendant  in  determining  his  lia- 
bility in  the  action  by  the  county,  town,  village,  muni- 
cipal corporation  or  public  officer.  The  provisions  of 
this  act  shall  apply  as  well  to  those  cases  in  which  the 
body,  board,  officer,  agent,  commissioner  or  other  person 
above  named  has  not  as  to  those  in  which  it  or  he  has 
jurisdiction  over  the  subject  matter  of  its  action.  (Laws 
1887  chap.  673  ;  2  Eev.  Stao.  8th  Ed.  958).  It  has  been 
said  by  the  court  of  appeals,  that  in  the  onsideration  of  this 
and  other  laws  of  the  same  character,  too  much  stress 
should  not  be  laid  on  the  strict  and  precise  signification 
of  the  words,  but  they  should  be  construed  liberally, 
with  a  view  to  the  beneficial  nature  proposed, 
which    is    the    suppression    of    the    mischief    aimed 
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at,  and  the  advancement  of  the  remedy.  The  language 
of  the  body  of  the  law  is  sufficiently  comprehensive  to 
embrace  every  wrong  by  which  the  taxpayer  may  be 
prejudiced  is  within  the  purview  of  the  act,  if  not  within 
the  precise  and  literal  meaning  of  the  words.  The 
broad  and  comprehensive  terms  of  the  title  serve  to 
remove  all  doubt  that  the  legislature  intended  by  the 
language  of  the  act  itself  to  provide  ample  remedy  and 
protection  to  the  taxpayer  against  all  wrongful  acts  of 
public  servants  and  agents  affecting  the  property  rights 
of  the  corporation  or  its  pecuniary  obligations,  to  the  pre- 
judice of  the  taxpayers.  {Ayers  v.  Lawrence,  59  N.  Y. 
192).  It  is  said  in  the  case  last  cited  that  the  legislature 
was  careful  to  embrace  within  the  act  and  subject  to  its 
provisions  every  grade  and  class  of  municipal  servants 
acting  officially  or  otherwise.  The  act  declares  that  all 
officers,  agents,  commissioners  and  other  persons  acting 
for  and  on  behalf  of  any  county,  town  or  municipal  cor- 
poration, may  be  prosecuted  and  actions  maintained 
against  them  for  the  prevention  of  waste  or  injury,  etc., 
and  it  cannot  be  supposed  that  while  every  agency  and 
instrumentality  of  wrong  was  in  the  mind  of  the  legisla- 
ture, the  most  dangerous  and  common  means  and  process 
for  accomplishing  the  wrong  should  be  omitted  from  the 
carefully  considered  and  devised  preventive  remedies 
given  by  the  act.  The  language  of  the  act  in  specifying 
the  causes  for  which  an  action  is  given  is  broad  and  com- 
prehensive and  is  not  used  in  a  technical  or  restrictive 
sense.  An  action  is  authorized  against  any  person  act- 
ing for  or  in  behalf  of  a  municipality  by.  whose  acts  the 
corporation  or  its  taxpayers  may  be  injured  in  its  prop- 
erty rights  or  pecuniary  interests  "  to  prevent  waste  or 
injury  to  any  property,  funds  or  estate,  of  such  county, 
town  or  municipal  corporation."  Waste  has  a  technical 
meaning  when  it  is  used  to  denote  spoliation  or  destruc- 
tion to  lands  or  other  corporeal  hereditaments  by  a  tenant 
to  the  prejudice  of  the  reversioner  or  remainder-man; 
but  it  is  not  unfrequently  used  in  a  different  and  more 
comprehensive  sense  and  may  be  applied  to  any  squan- 
dering or  misapplication  of  property  or  fund  by  trustees 
or  others  charged  with  a  duty,  or  any  abuse  of  trust  or 
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of  duty  by  which  property  is  lost  or  an  estate  or  trust 
fund  diminished  in  value.  A  devastavit  by  an  executor 
or  administrator  is  defined  to  be  a  wasting  of  the  assets 
and  may  consist  of  any  act  or  omission,  every  misman- 
agement, by  which  the  estate  suffers  loss.  (2  Wms.  on 
Exrs.,  1629,  et  seq).  The  term  waste  as  used  in  the  act, 
includes  every  wrongful  act  of  mismanagement  of  the 
property  rights  or  interests  of  the  municipality  causing 
the  loss  or  damage.  The  word  "injury"  includes  every 
wrong,  everything  that  is  not  done  rightfully.  Under 
this  term  every  act  in  violation  of  right  is  included. 
(3  Bl.  Com.  2).  And  within  the  terms  of  the  act 
every  pecuniary  interest  and  right  which  could  be 
wasted,  that  is,  destroyed,  mismanaged,  misappropriated, 
misapplied,  or  that  could  be  injured  by  the  unauthorized 
or  wrongful  act  of  public  servants  or  agents  to  the  damage 
or  loss  of  the  corporation  or  the  taxpayers,isincluded.  The 
prevention  of  waste  or  injury  "to  any  property,  funds 
or  estate"  of  such  county,  etc.,  is  the  declared  purpose 
of  the  act.  Those  words,  upon  a  fair  and  reasonable  in- 
terpretation, embrace  not  only  property  and  funds  in 
possession,  but  the  credit  and  the  power  of  taxation  and 
of  borrowing  money  in  anticipation  of  taxation,  and 
every  process  and  means  by  which  the  municipal  cor- 
poration can  be  charged  pecuniarily  or  the  taxable  prop- 
erty within  its  limits,  burdened.  Municipal  corporations 
seldom  have  property,  funds  or  estates  in  possession  to 
be  wasted  or  injured  save  the  taxes  collected  or  in  pro- 
cess of  collection,  for  the  purposes  to  which  they  are  ap- 
propriated. The  terms  are  inapplicable  in  their  most 
usual  and  ordinary  sense  to  the  property  rights  and  pe- 
cuniary interests  of  a  municipal  corporation.  The  legis- 
lature have  used  several  words  for  the  sole  purpose  of 
embracing  every  right  and  interest  which  might  need 
protection,  and  in  the  protection  and  right  use  and  apphca- 
tion  of  which  the  taxpayers  would  have  an  interest.  The 
word  "  property  "  denotes  the  interest  one  may  have  in 
lands  and  chattels  to  the  exclusion  of  others.  "Funds" 
may  mean  cash  on  hand,  stocks,  etc.,  and  when  "public 
funds  "  are  referred  to,  taxes,  customs,  etc. ,  appropriated 
by  the  government  to  the  discharge  of  its  obligations, 
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are  understood.  It  is  a  name  also  given  to  the  public 
funded  debt  of  the  government,  and  in  the  latter  sense  a 
municipal  obligation  and  public  debt,  created  by  or  in 
the  name  of  the  local  or  municipal  government,  may  be 
regarded  as  technically  within  the  term  '"funds"  of  the 
corporate  body.  The  word  "  estate  "  has  several  mean- 
ings, and  in  its  most  extreme  sense  signifies  everything 
of  which  riches  or  fortune  may  consist.  (Whar.  Law. 
Die;  Bouv.  Law.  Die;  Ketchum  v.  City  of  Buffalo,  4 
Kern.  356).  The  terms  used,  in  the  connection  in  which 
they  stand,  cannot,  without  an  utter  disregard  of  the 
rights  that  were  intended  to  be  preserved  and  protected 
be  held  to  mean  anything  less  than  every  interest  and 
right  affecting  the  burdens,  the  pecuniary  interests,  the 
credit,  or  the  obligations  of  the  municipality;  and  it 
would  be  a  perversion  of  the  act  to  give  the  language  a 
restricted  interpretation,  which'  would  place  beyond  its 
protection  the  power  of  creating  a  public  debt.  The 
taxing  power  may  be  so  exercised  as  to  result  in  a  waste 
or  injury  of  the  "  property,  funds  and  estate  "  of  a  mu- 
nicipal corporation,  and  the  issuing  of  bonds  of  the  mu- 
nicipality is  but  an  exercise  of  the  taxing  power.  The 
power  of  taxation  and  the  pledge  of  the  public  credit  as 
one  form  of  the  exercise  of  that  power,  is  the  use  and 
application  of  the  property,  funds  and  estate  of  the  mu- 
nicipality; and  when  the  power  to  do  either  is  exercised 
in  violation  of  right,  it  is  a  waste  and  injury  of  the  pub- 
lic property  funds  and  estate  within  the  terms  of  the  act. 
(Pp.  197,  et  seq). 

The  right  to  maintain  an  action  under  these  acts  is 
not  confined,  however,  to  cases  where,  before  theif  pass- 
age, an  equitable  action  could  have  been  brought  by  the 
municipal  corporation  for  the  same  kind  of  relief. 
{Osterhoudt  v.  Bigney,  98  N.  Y.  222).  The  action  may 
be  brought  by  any  person  whose  assessment,  or  by  any 
number  of  persons  jointly  the  sum  of  whose  assessments 
shall  amount  to  one  thousand  dollars,  and  who  shall  be 
liable  to  pay  taxes  on  such  assessment  or  assessments  in 
the  municipal  corporation.  "Within  that  provision  an 
allegation  that  the  plaintiffs  were  as  residents  and  tax- 
payers of  the  town,  liable  to  assessment  and  taxation 
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therein  in  the  prescribed  amount,  and  were  residents  and 
taxpayers  and  owners  of  real  and  personal  property 
liable  to  assessment  and  taxation  therein,  was  held  to  be 
sufficient  to  show  that  they  had  the  right  to  bring  the 
action.  {Ayers  v.  Lawrence,  59  N.  Y.  192).  A  person, 
although  a  taxpayer,  will  not  be  permitted  to  maintain 
such  an  action  if  it  appears  from  the  complaint  that  he 
has  brought  it  by  collusion  and  in  bad  faith;  or  where  it 
is  apparent  that  the  equitable  powers  of  the  court  are 
sought  to  be  used  as  a  mere  pretense  to  give  jurisdic- 
tion. {Kimball  v.  Hewitt,  22  N.  Y.  S.  Rep.  311;  Hull  v. 
Ely,  2  Abb.  N.  C.  440).  An  action  may  be  brought 
under  this  statute  by  a  taxpayer  of  a  town  against  com- 
missioners thereof,  appointed  under  an  act  authorizing 
municipal  corporations  to  aid  in  the  construction  of  rail- 
roads, to  restrain  a  contemplated  and  threatened  unautho- 
rized issue  of  town  bonds  by  such  commissioners  {Ayers 
V.  Lawrence,  59  N.  Y.  192);  or  to  restrain  their  negotia- 
tion or  payment  and  compel  the  cancellation  of  such 
bonds.  {Metzger  v.  A.  &  A.  B.  R.  Co.  V9  N.  Y.  171). 
Such  an  action  is  not  defeated  by  the  fact  that  the  objec- 
tion which  is  made  to  the  bonds  might  be  used  as  a 
matter  of  defense  in  an  action  upon  them.  {Strang  v. 
Cook,  47  Hun.  46).  An  action  may  also  be  brought 
under  this  statute  to  vacate  the  audit  by  a  town  board 
of  audit  of  a  claim  which  the  board  had  no  authority  to 
allow,  or  when  the  audit  was  fraudulent  and  collusive, 
and  to  restrain  the  collection  of  the  tax  therefor.  {Oster- 
houdt  V.  Rigney,  98  N.  Y.  222).  An  action  may  be 
maintained  under  this  statute  for  the  prevention  and  re- 
straint of  "any  illegal  official  act"  on  the  part  of  the 
officers  of  any  county,  town  or  municipal  corporation,; 
and  whenever  an  intended  and  threatened  act  of  the 
officer  is  illegal,  the  taxpayer  is  entitled  to  sue  and  pre- 
vent the  meditated  violation  of  law,  irrespective  of  the 
consequences  of  such  violation.  The  statute  assumes 
that  any  illegal  official  act  is  or  may  be  injurious  to  the 
corporation  when  done  by  its  servant,  and  allows  him  to 
be  restrained,  simply  because  of  its  illegality.  {Warrin 
v.  Baldwin,  105  N.  Y.  534).  An  action  will  also  Ke 
by    a    taxpayer   of    the    city    of    New    York   against 
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the  municipal  corporation  to  set  aside  an  illegal 
contract  for  the  lease  of  a  wharf  of  ferry  fran- 
chise in  that  city.  {Starin  v.  Mayor,  etc.  42  Hun,  549). 
Where  it  appeared  that  the  board  of  excise  of  a  city  was 
about  to  cancel  or  discharge  a  judgment  against  certain 
defendants  which  had  been  recovered  against  them  for 
violation  of  the  excise  law,  for  a  much  less  amount  than 
was  due  thereon,  it  was  held  that  a  taxpayer  might 
maintain  an  action  under  this  statute  to  restrain  such 
act.  {Standart  v.  Burtis,  46  Hun,  82).  The  act,  how- 
ever, was  not  intended  to  apply  to  a  case  where  the 
statute  under  which  defendants  were  alleged  to  be  act- 
ing gives  a  remedy  for  the  wrong  complained  of.  {Lutes  v. 
Briggs,  64  N.  Y.  404).  A  taxpayer  cannot  maintain  an  ac- 
tion under  this  statute  to  restrain  the  board  of  supervisors 
from  raising  the  money  to  pay  a  judgment  which  has 
been  honestly  procured  against  the  county.  The  statute 
cannot  be  used  to  give  any  taxpayer  within  the  limits 
of  the  municipal  corporation  the  right  to  litigate  afresh 
questions  which  have  been  fairly  and  fully  decided  in  a 
former  action.  {Lee  v.  Superv's  of  Jefferson,  62  How. 
Pr.  201).  Where  it  was  claimed  that  the  original  bonds 
of  a  town  had  been  illegally  issued,  but  afterwards  the 
town  had  lawfully  issued  new  bonds  under  the  authority 
of  the  statute,  to  retire  the  bonds  thus  claimed  to  be 
void,  and  the  bonds  last  issued  had  come  into  the  hands 
of  bona  fide  purchasers,  it  was  held  that  a  taxpayer 
could  not  maintain  an  action  under  this  statute  to  pre- 
vent the  payment  of  the  bonds  last  issued.  {Hills  v. 
Peekskill  Sav.  Bank,  101  N.  Y.  490).  Where  an  action 
is  brought  to  set  aside  bonds  of  a  town  which  were  by 
the  statute  made  a  lien  upon  the  real  estate  within  the 
town,  it  is  not  barred  by  the  statute  of  limitations, 
although  it  was  not  commenced  within  ten  years  after 
the  bonds  were  issued  and  transferred  by  the  commis- 
sioners. The  action  for  such  purpose  is  analogous  in 
principle  to  one  instituted  for  the  removal  of  a  cloud  upon 
the  tiitle  to  land.  {Strang  v.  Cook,  47  Hun,  46).  Still, 
in  such  case,  where  it  appeared  that  the  bonds  had  been 
issued  more  than  ten  years  before,  and  the  interest  had 
been  paid  annually,  and  part  of  the  principal' had  also 
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been  paid,  it  was  held  that  the  court  would  not  enter- 
tain an  action  by  a  taxpayer  to  compel  the  cancellation 
of  the  bonds  on  account  of  the  staleness  of  the  claim. 
{Calhoun  v.  Millard,  16  N.  Y.  S.  Eep.  46).  Where  the 
statute  under  which  the  bonds  had  been  issued  declaring 
that  "all  bonds  issued  by  the  commissioners  shall  be 
valid  and  binding  upon  the  towns  represented  by  such 
■commissioners  in  the  hands  of  bona  fide  holders"  a  tax- 
payer would  not  be  permitted  to  question  the  title  of  an 
innocent  purchaser  of  the  bonds  and  compel  a  cancella- 
tion of  them  on  the  ground  that  the  requisite  consents 
for  their  issues  were  not,  in  fact,  obtained.  {Alvord  v. 
Syracuse  Sav.  Bank,  98  N.  Y.  599). 

Sec.  3.  Security  by  plaintiff. 

Such  person  or  persons,  upon  the  commencement  of 
such  action  shall  furnish  a  bond  to  the  defendant  therein, 
to  be  approved  by  a  justice  of  the  supreme  court  or  the 
county  judge  of  the  county  in  which  the  action  is  brought, 
in  such  penalty  as  the  justice  or  judge  approving  the 
same  shall  direct,  but  not  less  than  two  hundred  and  fifty 
dollars,  and  to  be  executed  by  any  one  of  the  plaintiffs  if 
there  be  more  than  one  party  plaintiff;,  provided  said  two 
parties  plaintiff  shall  severally  justify  in  the  sum  of  five 
thousand  dollars.  Said  bond  shall  be  approved  by  said 
justice  or  judge  and  be  conditioned  to  pay  all  costs  that 
may  be  awarded  the  defendant  in  such  action  if  the  court 
shall  finally  determine  the  same  in  favor  of  the  defend- 
ant. The  court  shall  require,  when  the  plaintiffs  shall 
not  justify  as  above  mentioned,  and  in  any  case  may 
require,  two  or  more  sufiicient  sureties  to  execute  the 
bond  above  provided  for.  Such  bond  shall  be  filed  in 
the  office  of  the  county  clerk  of  the  county  in  which  the 
action  is  brought,  and  a  copy  shall  be  served  with  the 
summons  in  such  action.  If  an  injunction  is  obtained 
as  herein  provided  for,  the  same  bond  may  also  provide  for 
the  payment  of  the  damages  arising  therefrom  to  the  party 
entitled  to  the  money,  the  auditing,  allowing  or  paying 
of  which  was  enjoined,  if  the  court  shall  finally  determine 
that  the  plaintiff  is  not  entitled  to  such  injunction. 
46 
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(Laws  1887,  chap.  673;  2  Eev.  Stat.  8th  ed.  938).  The 
provision  of  the  statute  requiring. the  fihng  of  the  bond  is 
mandatory;  and  the  action  cannot  be  maintained  without 
it.  The  usual  undei-taking  given  upon  procuring  an  in- 
junction is  not  a  sufficient  substitute  for  the  bond  required 
by  this  statute.     {Tappen  v.  Crissey,  64  How.  Pr.  496). 

Sec.  3.  Who  must  be  defendants. 

The  statute  provides  that  all  officers,  agents,  commis- 
sioners or  other  persons  acting,  or  who  have  acted  for  or 
on  behalf  any  county,  town,  village  or  municii)al  cor- 
poration in  this  state,  and  each  and  every  one  of  them 
may  be  prosecuted.  The  law  also  provides  that  whenever 
under  its  provisions  an  action  may  be  prosecuted  or  main- 
tained against  any  officer  or  other  person,  his  bondsman 
if  any  may  be  joined  in  such  action  or  proceeding.  (Laws 
1887,  chap.  673;  2  Rev.  Stat.  8th  Ed.  958).  The  enumer- 
ation in  the  statute,  of  the  persons  against  whom  an  action 
may  be  brought,  does  not  dispense  with  the  necessity  of 
joining  all  other  persons  who  may  be  directly  affected  by 
the  judgment,  and  who  are  necessary  parties  to  the  com- 
plete determination  of  the  controversy.  {OsterJioudt  v. 
SupervWs  of  Ulster,  98  N.  Y.  239).  If  the  action  is 
brought  to  vacate  audits  of  town  accounts,  and  to  restrain 
the  leving  of  a  tax  for  their  payment,  the  persons  in  whose 
favor  the  audits  were  made  must  be  joined  as  defendants. 
(Id).  In  an  action  to  restrain  the  payment  of  money  by 
officers  of  a  municipal  corporation,  the  persons  who 
claim  to  be  entitled  to  the  money  must  be  joined  as 
parties  defendant  to  the  action.  {Smith  v.  Crissey,  13 
Abb.  N.  C.  149).  Where  the  action  is  brought  to  restrain 
the  satisfaction  of  judgments  against  a  municipal  corpor- 
ation, the  judgment  debtors  are  necessary  parties  defend- 
ant. {Standart  v.  Burtis,  46  Hun,  82).  In  an  action  to 
restrain  the  officers  of  a  city  from  issuing  bonds  of  the 
city  to  raise  funds  by  which  a  board  of  commissioners  are 
to  carry  on  a  public  work,  the  city  itself  and  the  board  of 
commissioners  are  necessary  parties  defendant ;  but  con- 
tractors and  land  owners  who  expect  to  be  paid  out  of  a 
fund  sought  to  be  raised,  are  not  necessary  parties. 
{Hurlburtv.  Banks,  1  Abb.  N.  C.  157). 
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Sec.  4.    Proceedings  in  the  action. 

The  proceedings  in  this  action  are  the  same  as  in  any- 
other  action  of  the  same  nature  and  brought  to  obtain 
rehef  of  the  same  kind.  If  the  action  is  brought  to  pro- 
cure an  injunction  or  for  equitable  relief,  it  is  triable  by 
the  court;  if  it  is  brought  to  recover  back  money  it  is 
triable  by  jury  like  any  other  action  for  damages.  The 
same  provisional  remedies  may  be  granted  in  this  action 
as  in  other  actions.  In  case  the  waste  or  injury  com- 
plained of  consists  in  any  board,  officer  or  agent  of ,  any 
county,  town,  village  or  municipal  corporation  by  collu- 
sion or  otherwise,  contracting,  auditing,  allowing  or 
paying,  or  conniving  at  the  contracting,  audit,  allowance 
or  payment  of  any  fraudulent,  illegal,  unjust  or  inequi- 
table claims,  demands  or  expenses,  or  any  item  or  part 
thereof,  against  or  by  such  county,  town,  village  or  mu- 
nicipal corporation,  or  by  permitting  a  judgment  or  judg- 
ments to  be  recovered  against  such  county,  town,  village 
or  municipal  corporation  or  against  himself  in  his  official 
capacity,  either  by  default  or  without  the  interposition 
and  proper  presentation  of  any  existing  legal  or  equita- 
ble defenses,  or  by  any  such  officer  or  agent  retaining  or 
failing  to  pay  over  to  the  proper  authorities  any  funds  or 
property  of  any  county,  town,  village  or  municipal  cor- 
poration, after  he  shall  have  ceased  to  be  such  officer  or 
agent,  the  court  may  in  its  discretion,  prohibit  the  pay- 
ment or  collection  of  any  such  claims,  demands,  expenses 
or  judgments,  in  whole  or  in  part.  (Laws  1887,  chap. 
673;  2  Eev.  Stat.  8  ed.  938). 

The  regulations  with  regard  to  provisional  remedies 
are  the  same  as  those  prescribed  in  other  actions.  See 
those  subjects  in  volume  one. 

All  books  of  minutes,  entry  or  account,  and  the  books, 
bills,  vouchers,  checks,  contracts  or  other  papers  con- 
nected with  or  used  or  filed  in  the  office  of,  or  with  any 
officer,  board  or  commission,  acting  for  or  on  behalf  of 
any  county,  town,  village  or  municipal  corporation  in 
this  state,  are  declared  by  said  act  to  be  public  records, 
and  shall  be  open,  subject  to  reasonable  regulations  to  be 
prescribed  by  the  officer  having  the  custody  thereof,  to 
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the  inspection  of  any  taxpayer.     (Laws  1887,  chap.  6T3; 
2  Eev.  Stat.  8th  ed.  938). 

Sec.  5.    Judgment. 

The  rules  for  the  entry  of  judgment  in  this  action  are 
the  same  as  in  other  actions  of  the  same  nature,  or 
brought  to  obtain  rehef  of  the  same  kind.  The  court 
may  grant  the  same  rehef  in  the  final  judgment  as  it  is 
authorized  to  grant  by  injunction  (see  last  section);  and 
shall  enforce  the  restitution  and  recovery  thereof,  if  here- 
tofore or  hereafter  paid,  collected  or  retained  by  the  per- 
son or  party  heretofore  or  hereafter  receiving  or  retain- 
ing the  same,  and  may  also,  in  its  discretion,  ad- 
judge and  declare  the  colluding  or  defaulting  official 
personally  responsible  therefor,  and  out  of  his  prop- 
erty, and  that  of  his  bondsmen,  if  any,  provide  for 
the  collection  or  repayment  thereof,  so  as  to  indemnify 
and  save  harmless  the  said  county,  town,  village  or 
municipal  corporation  from  a  part  or  the  whole  thereof; 
and  in  case  of  a  judgment,  the  court  may,  in  its 
discretion,  vacate,  set  aside  and  open  such  judgment, 
with  leave  and  direction  for  the  defendant  therein  to  in- 
terpose and  enforce  any  existing  legal  or  equitable  de- 
fense therein,  under  the  direction  of  such  person  as  the 
court  may,  in  its  judgment  or  order,  designate  and  ap- 
point. (Laws  1887,  chap.  6Y3;  2  Eev.  Stat.  8th  ed.  938). 
The  statute  authorizes  an  individual  judgment  against 
any  defendant  in  a  proper  case.  As  to  costs  in  that  ac- 
tion, see  that  subject  treated  in  vol.  II,  p.  451.  The 
same  rules  obtain  in  this  action  as  are  laid  down  by  the 
Code  for  all  other  actions  wherein  rehef  of  the  same 
nature  is  demanded. 

AETIOLE  III. 

ACTION  AGAINST  OR  BETWEEN  JOINT  DEBTORS. 

SECTION. 

1.  Judgment  against  joint  debtors,  wiien  ail  not  served. 

2.  Action  to  charge  defendants  not  summoned. 

3.  Action  against  partner  not  sued. 

4  Continuance  of  business  during  action  for  partnership  accounting. 
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Sec.  1.  Judgment  against  joint  debtors,  when  all  not  served. 

In  an  action,  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  against  two  or  more  defend- 
ants, alleged  to  be  jointly  indebted  upon  contract,  if  the 
summons  is  served  upon  one  or  more,  but  not  upon  all 
of  the  defendants,  the  plaintiff  may  proceed  against  the 
defendant  or  defendants,  upon  whom  it  is  served,  unless 
the  court  otherwise  directs;  and,  if  he  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendants 
thus  jointly  indebted.     (Co.  Civ.  Proc.  §  1932). 

This  action  does  not  authorize  a  judgment  against  or 
by  another  on  confession  of  one.  (Vol.  II,  pp.  629,  630. 
Lambert  v.  Converse,  22  How.  Pr.  265).  Where  the- 
action  is  brought  against  all,  however,  and  one  joint 
debtor  is  served,  he  may  make  an  offer  of  judgment 
under  the  Code,  and  judgment  on  the  offer  may  be 
entered  under  this  section.  {Emery  v.  Emery,  9  How. 
Pr.  130).  It  does  not  apply  to  an  action  against  heirs  or 
devisees  on  the  debt  of  their  ancestor  or  testator. 
(  Whitaker  v.  Young,  2  Cow.  569;  Schermerhorn  v.  Bar- 
hydt,  9  Paige,  28,  39).  A  joint  contract  made  by  an  in- 
fant and  an  adult  constitutes  a  joint  indebtedness  within 
the  statute;  and  where  service  is  made  on  the  adult 
alone,  a  joint  judgment  against  both  is  proper,  although 
the  infant  did  not  appear  by  a  guardian  ad  litem.  {Mason 
V.  Denison,  15  Wend.  64). 

Where  suit  is  brought  under  the  provision  of  the 
statute,  and  the  defendant  served,  succeeds  in  establish- 
ing a  personal  defense,  such  as  infancy,  although  the 
plaintiff's  cause  of  action  is  fully  proved,  he  is  not 
entitled  to  judgment  against  the  other  defendants 
named  in  the  summons.  Nor  in  such  a  case  is  the 
plaintiff  entitled  to  discontinue  without  costs  as  to  the 
defendant  served,  if  he  proceeds  to  the  trial  with  fuU 
knowledge  of  the  defense,  and  puts  the  defendant  to  the 
expense  of  establishing  it.  {Leggett  v.  Boyd,  6  Wend. 
500).  The  judgment  cannot  be  entered  until  the  time  to 
answer  of  aU  the  defendants  has  expired,  whether  ser- 
vice was  made  upon  them  personally  or  otherwise.  {Orr- 
V.  McEwen,  16  Hun,  625).  Judgment  must  be  against- 
all  the  defendants  jointly.     {Lahey  v.  Kingon,  13  Abb. 
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Pr.  192;  22  How.  Pr.  209).  A  judgment  against  those 
served,  only,  is  erroneous,  and  will  be  reversed.  {Nelson 
V.  Bostwick,  5  Hill,  37).  The  court  has  power,  however, 
to  correct  such  a  judgment  upon  motion  so  as  to  enter  it 
against  all  nunc  pro  tunc.  {Produce  Bank  v.  Morton, 
67  N.  Y.  199).  It  would  seem  also  that  the  court  may- 
permit  the  judgment  to  be  entered  against  one  joint 
debtor  who  is  in  default,  although  the  others  have  inter- 
posed answers,  and  the  action  is  still  pending  and  unde- 
termined on  the  issues  formed  by  such  answers.  {Nafl 
•Bank  v.  Spencer,  19  Hun,  569).  Where  both  of  the 
joint  debtors  are  principal  debtors  and  the  summons 
was  served  upon  one  of  them,  and  a  verdict  was  rendered 
against  him  upon  the  issue  formed  by  his  answer,  and 
before  hearing  of  the  exceptions,  which  were  ordered  to 
be  heard  at  the  special  term,  the  defendant  dies,  the 
court  may  make  an  order  permitting  the  plaintiff  to 
enter  judgment  nunc  pro  tunc  as  of  the  date  of  the  ver- 
dict ;  and  the  action  may  be  commenced  by  the  plaintiff 
against  the  joint  debtor  not  served,  to  charge  his  prop- 
erty after  the  entry,  of  that  judgment  precisely  as  though 
it  had  been  entered  in  the  life-time  of  the  one  served. 
{Long  V.  Stafford,  103  N.  Y.  274). 

Such  a  judgment  is  conclusive  evidence  of  the  liability 
of  each  defendant,  upon  whom  the  summons  was  per- 
sonally served,  or  who  appeared  in  the  action.  Where  it 
is  taken  against  a  defendant,  upon  whom  the  summons 
was  served  by  publication,  or  without  the  state,  pursu- 
ant to  an  order  for  that  purpose,  it  has  the  effect,  as 
against  that  defendant,  specified  in  section  four  hundred 
and  forty-five  of  the  Code.  As  against  such  a  defendant, 
who  is  allowed  to  defend  after  judgment,  or  as  against  a 
defendant  not  summoned,  it  is  evidence  only  of  the  ex- 
tent of  the  plaintiff's  demand,  after  the  liability  of  that 
defendant  has  been  established,  by  other  evidence.  (Co. 
Civ.  Proc.  §  1933). 

Section  four  hundred  and  forty-five  of  the  Code  will  be 
found  at  vol.  T,  pp.  174,  175. 

Where  a  judgment  has  been  taken,  as  prescribed  in 
section  nineteen  hundred  and  thirty-two  of  the  Code, 
the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
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write  upon  the  docket,  opposite  or  under  the  name  of 
each  defendant,  upon  whom  the  summons  was  not  ser- 
ved, the  words,  "not  summoned;"  and  ahke  entry  must 
be  made  by  each  county  clerk,  with  whom  the  judgment 
is  afterwards  docketed.  The  judgment  does  not,  by  vir- 
tue of  its  being  docketed,  bind  any  real  property,  or  chat- 
tel real,  owned  by  such  a  defendant.  But  this  section 
does  not  affect  the  plaintiff's  right  of  action,  to  charge 
the  judgment  upon  any  real  property.  (Co.  Civ.  Proc. 
§  1936). 

An  execution  upon  such  a  judgment  must  be  issued,  in 
form,  against  all  the  defendants;  but  the  attorney  for 
the  judgment  creditor  must  indorse  thereupon  a  direction 
to  the  sheriff,  containing  the  name  of  each  defendant, 
who  was  not  summoned,  and  restricting  the  enforcement 
of  the  execution,  as  prescribed  in  the  next  section.  (Co. 
Civ.  Proc.  §  1934). 

As  to  the  defendants  served,  who  are  served  by  publi- 
cation, execution  can  only  issue  to  levy  upon  property 
which  has  been  taken  upon  attachment  against  them. 
(Vol.  II,  p.  805).  Such  defendants  are  said  by  Mr. 
Throop's  note  to  section  nineteen  hundred  and  thirty- 
four  to  be  included  in  the  phrase  ' '  not  summoned  "  so 
used  in  that  section. 

An  execution  against  the  person,  issued  upon  such  a 
judgment,  shall  not  be  enforced  against  the  person  of  a 
defendant,  whose  name  is  so  indorsed  thereupon.  An  ex- 
ecution against  property,  issued  upon  such  a  judgment, 
shall  not  be  levied  upon  the  sole  property  of  such  a  de- 
fendant ;  but  it  may  be  collected  out  of  personal  perperty 
owned  by  him,  jointly  with  the  other  defendants,  who 
were  summoned,  or  with  any  of  them  ;  and  out  of  the 
real  and  personal  property  of  the  latter,  or  of  any  of 
them.     (Co.  Civ.  Proc.  §  1935). 

The  former  section  of  the  statute  from  which  this  is 
taken,  has  been  altered  by  changing  the  words  "as  a 
partner"  to  "jointly,"  and  by  confining  the  remedy  to 
personal  property  which  the  defendants  owned  jointly, 
instead  of  extending  it  to  real  and  personal  property 
jointly  owned  by  the  defendants,  as  was  permitted  by 
section  one  hundred  and  thirty-six  of  the  Code  of  Pro- 
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cedure.  The  provisions  of  the  revised  statutes  in  that, 
regard  have  been  restored.  Under  the  Code  of  Proced- 
ure a  Judgment  entered  against  joint  debtors  where  all 
were  not  served,  coiild  be  enforced  only  against  property 
which  was  owned  by  all  the  defendants  ;  now,  however, 
as  will  be  noticed,  it  may  be  collected  out  of  personal 
property  owned  by  the  defendant  or  defendants  sum- 
moned jointly  with  all  of  the  defendants  or  with  any  of 
them. 

Sec.  2.  Action  to  charge  defendants  not  summoned. 

Sub-division  1.— When  such  Action  may  be  Main- 
tained. 

After  the  recovery  of  a  judgment  against  joint  debtors, 
as  prescribed  in  section  nineteen  hundred  and 
thirty-two  of  the  Code,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  de- 
fendants, who  were  not  summoned  in  the  original  action, 
to  procure  a  judgment,  charging  his  or  their  property 
with  the  sum  remaining  unpaid  upon  the  original  judg- 
ment.    (Co.  Civ.  Proc.  §  1937). 

This  section  is  a  substitute  for  section  three  hundred 
and  seventy-five  of  the  Code  of  Procedure.  The  precise 
nature  of  the  proceeding  which  was  authorized  by  that 
section  of  the  Code  of  Procedure  is  somewhat  doubtful. 
In  FaircTiild  v.  Durand  (8  Abb.  Pr.  305)  it  was  held  that 
it  was  a  proceeding  in  the  original  action.  The  better 
opinion,  however,  was  that  the  proceeding  was  a  special 
proceeding.  Whatever  it  may  have  been,  it  was  held 
that  the  provision  for  this  proceeding  was  cumulative; 
and  it  did  not  preclude  a  new  action  against  all  the  de- 
fendants after  judgment  had  been  entered  against  those 
who  were  summoned.  {Lane  v.  Salter,  51  N.  Y.  1). 
Whether  the  action  was  brought  under  section  three 
hundred  and  seventy -five  of  the  Code  of  Procedure,  or 
whether  a  new  action  was  brought,  it  was  not  an  action 
upon  the  judgment  so  as  to  require  the  plaintiff  to  obtain 
leave  to  sue.  {Dean  v.  Eldridge,  29  How.  Pr.  218). 
Under  the  Code  of  Civil  Procedure,  the  proceeding  is  an 
ordinary  civil  action,  commenced  by  the  service  of  a 
summons  in  the  usual  way.    It  may  be  brought  although 
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an  ajjpeal  has  been  taken  from  the  judgment  against 
those  sei'ved,  and  security  upon  the  appeal  given, 
illorey  v.  Tracey,  92  N.  Y.  581).  The  second  action  is 
not  one  to  enforce  the  plaintiff's  rights  undei"  the  original 
judgment,  or  to  obtain  the  fruits  of  that  judgment;  the 
sole  object  of  it  is  to  establish  the  liability  of  a  defendant, 
not  served,  upon  the  original  contract,  which  was  not 
determined  by  the  original  judgment,  and  of  which  it 
was  no  evidence.  The  plaintifE  cannot  rest  on  the  origi- 
nal judgment  to  maintain  this  action.  The  liabihty  of 
the  defendant  in  the  new  action  can  only  be  established 
by  evidence  aliunde.  {Morey  v.  Tracey,  92  N.  Y.  581). 
The  remedy  under  this  section  exists  only  when  one  of 
several  defendants  jointly  indebted  upon  contract  has 
been  named  in  the  original  complaint  as  a  party  defend- 
ant, and  has  not  been  served.  An  additional  defendant 
cannot  be  brought  in  under  this  section.  {Freeman  v. 
BarrowcUffe,  M  Super.  313).  It  will  be  noticed,  how- 
ever, that  this  case  was  decided  under  the  Code  of  Proce- 
dure, and  it  may  be  doubtful  whether  the  rule  ifc  lays 
down,  is  now  the  law.  In  that  case  an  action  was 
brought  against  two  persons  alleged  to  be  joint  debtors. 
One  was  sued  by  a  fictitious  name,  and  service  was 
made  upon  him  and  he  did  not  appear,  the  other  defend- 
ant appeared  and  defended.  The  judgment-roll  showed 
an  absolute  judgment  entered  upon  personal  service  of 
the  summons  and  complaint  on  the  person  designated  by 
the  fictitious  name;  and  upon  the  one  against  whom  the 
verdict  was  rendered.  It  was  held  that  the  provisions 
of  the  Code  of  Procedure  did  not  apply,  because  in  the 
first  place,  if  the  person  summoned  to  show  cause  was 
the  one  designated  by  the  fictitious  name,  the  record 
showed  a  judgment  against  him  already;  and  in  the 
second  place  if  he  was  not  the  person  designated  by  the 
fictitious  name,  then  he  was  not  a  party  to  the  original 
action,  and  did  not  come  within  the  provisions  of  the 
Code.  The  section  does  not  apply  to  the  judgment  of  a 
justice's  court,  although  it  has  been  docketed  in  the 
clerk's  office.  {Prince  v.  Cujas,  7  Eobt.  76;  Tichnor  v. 
Kennedy,  4  Abb.  Pr.  N.  S.  417). 
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The  remedy  in  such  a  case  as  that,  is  by  an  action 
brought  in  the  usual  way  against  the  debtor  not  served, 
Which  should  state  the  fact  showing  the  liabiHty  of  the 
defendant  in  the  new  action,  and  the  proceedings  which 
had   been   taken   in  the   former   action.      {Johnson  v. 
Smith,  U  Abb.  Pr.  421).     It  will  be  noticed  that  this 
decision  also  was  made  under  the  provisions  of  the  Code 
of  Procedure;  and  while  the  law  is  probably  the  same 
theoretically  under  the  provisions  of  the  Code  of  Civil 
Procedure  as  it    was    under  the    Code    of  Procedure, 
still    as    the    action    under    the    Code    of    Civil    Pro- 
cedure   is  an    ordinary    action,    there  is  no  difference 
in  practice  whether  it  is  brought  under  the  provisions 
of  this   section   or  without  regard  to  it.     Proceedings 
under  this  section  are  not  proper  to  enforce  a  demand 
against  the  heirs  of  a  defendant  who  was  not  served. 
The  defendants  not   served  are   not   judgment   debtors 
within  the  meaning  of  the  statute  which  authorizes  the 
summoning  of  the  personal  representatives  of  the  de- 
ceased Judgment  debtor  to  show  why  judgment  should 
not    be   enforced   against   the   estate   of  the   judgment 
debtor  in  their  hands.     {Foster  v.   Wood,  1  Abb.  Pr.  N. 
S.  150).     Neither  can  such  proceedings  be  resorted  to,  to 
enforce  a  firm  liability  against  the  executors  of  a  de- 
ceased partner  who  was  not  served,  unless  the  execu- 
tors had  themselves  become  liable  as  partners.     {Richter 
V.  Poppe7ihausen,  42  N.  Y.  373).     If  the  plaintiff  has  as- 
signed the  judgment,  the  assignee  may  maintain  this 
action  either  in  the  name  of  the  original  plaintiff  or  may 
cause  himself  to  be  substituted  as  plaintiff.     {Merchants' 
Exch.  Nat.  Bank  v.  Waitzfelder,  14  Hun,  47). 

Sub-division  2. — Pleadings  and  Proceedings. 

The  complaint  in  such  an  action  must  be  verified; 
must  contain  an  allegation  that  the  judgment  has  not 
been  paid;  and  must  state  the  sum  remaining  unpaid 
thereupon,  at  the  time  of  the  verification.  (Co.  Civ. 
Proc.  §  1938). 

Under  the  Code  of  Procedure  no  complaint  was  re- 
quired; but  simply  an  affidavit  annexed  to  the  summons 
to  show  cause.     Under  the  provisions  of  that  Code  it 
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was  held  that  it  was  sufficient  to  accompany  the  sum- 
mons by  the  affidavit  of  the  plaintiff  that  the  judgment 
has  not  been  satisfied  and  by  a  statement  of  the  amount 
due  upon  it.  {Harper  v.  Bangs,  18  How.  Pr.  457).  It  is 
quite  clear,  however,  that  that  is  not  sufficient  under 
the  Code  of  Civil  Procedure.  The  cause  of  action 
does  not  arise  upon  the  judgment  against  the  joint 
debtor  who  is  served.  {Oakley  v.  Aspinwall,  4  N.  Y. 
514).  In  the  case  last  cited  Judge  Bronson  says  that' the 
plaintiff  upon  bringing  his  action  against  the  debtor  not 
served  should  state  in  the  usual  way  that  he  had  a  de- 
mand arising  upon  contract,  to  which  it  might  have  been 
added,  if  it  was  deemed  a  matter  of  any  importance, 
that  he  had  obtained  a  judgment  for  the  amount  in  a 
suit  wherein  the  defendant  did  not  appear  and  was  not 
served  with  process.  (Id.  518).  The  plaintiff  in  this  action 
should  allege  the  cause  of  action  as  it  originally  existed, 
and  the  recovery  of  the  judgment  in  the  action  against 
the  debtor  who  was  served,  and  then  in  compliance  with 
the  provisions  of  the  section  last  cited,  he  should  allege 
that  the  judgment  has  not  been  paid,  and  should  state 
the  sum  remaining  unpaid  upon  it. 

The  defendant's  answer  is  resti'icted  to  defenses  or 
counterclaims,  which  he  might  have  made  in  the  origi- 
nal action,  if  the  summons  therein  had  been  served  upon 
him,  when  it  was  first  served  upon  a  defendant  jointly 
indebted  with  him;  objections  to  the  judgment;  and  de- 
fenses and  counterclaims,  which  have  arisen  since  it  was 
rendered.     (Co.  Civ.  Proc.  §  1939). 

The  defendant  in  this  action  may  make  the  same  de- 
fense or  set  up  the  same  counterclaims  which  he  might 
have  alleged  in  the  original  action,  if  the  summons  had 
been  served  upon  him  then.  {Richardson  v.  Case,  3 
Civ.  Pro.  R.  295).  Under  the  Code  of  Procedure  it  was 
at  one  time  held  that  a  defendant  sued  under  this  provi- 
sion could  not  set  up  the  statute  of  limitations,  although 
it  had  run  against  the  claim  before  service  of  the  original 
process  upon  his  co-defendant  {Berlin  v.  Hall,  48  Barb. 
442);  the  rule,  however,  now  is  that  the  defendant  may 
set  up  the  statute  of  limitations  if  it  would  have  been  a 
defense  when  the  original  action  was  begun,  had  the 
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complaint  then  been  served  upon  him  (Co.  Civ.  Proc.  § 
1939;  Maples  v.  Mackey,  89  N.  Y.  146);  but  the  fact  that 
the  action  upon  the  original  contract  would  have  been 
barred  by  the  statute  of  limitation  at  the  time  that  the 
action  was  commenced  against  him,  constitutes  no  de- 
fense, provided  that  the  statute  had  not  run  against  the 
claim  when  the  summons  was  served  in  the  original 
action.     {Maples  v.  Mackey,  supra). 

So,  if  the  statute  of  limitations  had  not  run  against 
the  claim  when  the  summons  was  served  in  the  original 
action,  the  debtor  sued  in  the  second  action  cannot  inter- 
pose it,  however  long  the  time  that  may  have  elapsed 
since  the  commencement  of  the  first  action.  {Gibson  v. 
Van  Derzee,  14  Abb.  Pr.  N.  S.  111).  The  objections  to 
the  judgment  which  may  be  taken  upon  this  proceeding 
are  such  as  go  to  its  validity  and  binding  efficacy  {Long  v. 
Stafford,  103  N.  Y.  274);  but  the  defendant  is  bound  to 
raise  these  objections  in  the  proper  way  ;  and  if  they  are 
only  such  as  go  to  the  regularity  of  the  judgment,  and  do 
not  effect  the  jurisdiction  of  the  court,  they  are  waived 
by  joining  issue  upon  the  allegations  of  the  complaint, 
without  moving  to  vacate  the  judgment  on  account  of 
them.  {Becker  v.  Kitchen,  26  Hun,  173).  Such  ob- 
jections also  include  defenses  which  have  arisen  since  the 
entry  of  the  judgment,  such  as  payment,  release,  or  a 
discharge  in  bankruptcy,  or  the  like.  {Gfihson  v.  Van 
Derzee,  14  Abb.  Pr.  N.  S.  Ill,  114).  There  is  some  ques- 
tion as  to  the  effect  of  the  former  judgment  in  the  second 
action.  The  Code  of  Civil  Procedure  (§  1983)  says  that 
while  the  judgment  is  con  elusive  evidence  of  the  liability 
of  each  defendant  ti]3on  whom  the  summons  was  person- 
ally served,  or  who  appeared  in  the  action,  it  is,  as 
against  other  defendants  who  are  allowed  to  defend  after 
judgment,  or  who  were  not  summoned,  evidence  only  of 
the  extent  of  the  plaintiff's  demand,  after  the  liability 
of  the  other  defendants  has  been  established  by  other 
evidence.  In  Oakley,  v.  Aspinwall,  (4  N.  Y.  514)  Judge 
Bronson  says  that  in  this  action,  the  former  judgment 
has  no  weight  whatever  as  evidence,  and  that  it  adds  no 
force  to  the  claim.  (Id.  p.  518).  In  the  same  case  Judge 
Mullett  says  that  the  judgment  is  not  evidence  of  its  own 
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verity  or  existence  for  the  purpose  of  establishing  the 
liability  of  those  who  were  not  brought  into  court  under 
it,  or  of  changing  the  nature  or  character  of  that  liabil- 
ity. In  a  later  case  it  was  said  that  the  plaintiff  in  the 
second  action  cannot  rest  on  the  Judgment  in  the  first,  to 
maintain  his  action.  {Morey  v.  Tracey,  92  N.  Y.  581, 
5'83).  The  plaintiff  may  recover  in  the  second  action  less 
but  not  more  than  the  amount  which  is  unpaid  upon  the 
judgment.  {Oakley  v.  Aspinwall,  4N.  Y.  514,  518).  The 
rules  of  procedure  in  other  actions  of  the  same  nature 
apply  to  actions  brought  under  this  section. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  in- 
junction order,  or  a  warrant  of  attachment,  the  action  is 
regarded  as  being  founded  upon  the  contract,  upon  which 
the  original  judgment  was  recovered.  (Co.  Civ.  Proc. 
§  1940). 

Sub-division  3. — Judgment. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it 
must  determine  the  sum  remaining  unpaid  upon  the 
original  judgment;  and  it  may  be  docketed,  and  an 
execution  may  be  issued  thereupon,  as  if  it  was  a  judg- 
ment for  the  sum  so  remaining  unpaid,  and  the  costs,  if 
any.  Costs  must  be  awarded,  as  if  the  action  was 
brought  upon  the  original  contract,  and  the  sum  so 
remaining  unpaid  had  been  recovered  therein.  (Co.  Civ. 
Proc.  §  1941). 

The  entry  of  judgment  against  a  defendant  in  this 
action  in  the  same  form  as  if  the  original  action  had 
been  brought  against  him  alone,  is  proper.  {Decker  v. 
Kitchen,  26  Hun,  173). 

Sec.  3.  Action  against  partner  not  sued. 

Where,  for  any  cause,  one  or  more  partners  have  not 
been  joined  as  defendants  in  an  action  upon  a  partner- 
ship liability,  and  final  judgment  has  been  taken  against 
the  persons  made  defendants  therein,  the  plaintiff,  if  the 
judgment  remains  unsatisfied,  may  maintain  a  separate 
action  upon  the  same  demand,  against  each  omitted  part- 
ner, setting  forth  in  the  complaint  the  facts  specified  in 
this  section,  as  well  as  the  facts  constituting  his  cause  of 
action  upon  the  demand.     (C6.  Civ.  P»-oc.  §  1946). 
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This  section  changes  entirely  the  rule  as  it  existed  at 
common  law.  It  was  thoroughly  settled  that  when  the 
plaintiff  had  proceeded  to  judgment  against  one  of  two 
joint  promisors,  the  debt  was  merged  in  the  judgment 
against  that  one,  and  no  action  could  thereafter  be  main- 
tained against  the  joint  debtor.  {Robertson  v.  Smith,  18 
John.  459).  But  whenever  the  creditor  has  separate 
judgments  against  each  of  two  partners,  the  partnership 
property  is  bound  to  the  same  extent  as  if  the  amount  of 
both  judgments  had  been  included  in  a  joint  judgment 
for  the  whole  against  both  partners.  {Brinkerhoff  r. 
Marvin,  5  John.  Ch.  320). 

Sec.  4.  Continuance  of  business  during  action  for  partnership 
accounting. 

In  an  action  brought  to  dissolve  a  partnership,  or  for 
an  accounting  between  partners,  or  affecting  the  con- 
tinued prosecution  of  the  business,  the  court  may,  in  its 
discretion,  by  order,  authorize  the  partnership  business 
to  be  continued,  during  the  pendency  of  the  action  by 
one  or  more  of  the  partners,  upon  their  executing  and 
filing  with  the  clerk  an  undertaking,  in  such  a  sum  and 
with  such  sureties  as  the  order  prescribes,  to  the  effect 
that  they  will  obey  all  orders  of  the  court,  in  the  action, 
and  perform  all  things  which  the  judgment  therein 
requires  them  to  perform.  The  court  may  impose  such 
other  conditions,  as  it  deems  proper,  and  it  may  in  its 
discretion  at  any  time  thereafter  require  a  new  under- 
taking to  be  given.  The  court  may  also  ascertain  the 
value  of  the  partnership  property,  and  of  the  interest  of 
the  respective  partners  by  a  reference  or  otherwise,  and 
may  direct  an  accounting  between  any  of  the  partners; 
and  the  judgment  may  make  such  provision  for  the  pay- 
ment to  the  retiring  partners,  for  their  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partner- 
ship property,  and  otherwise,  as  justice  requires,  with  or 
without  the  appointment  of  a  receiver,  or  a  sale  of  the 
partnership  property.     (Co.  Civ.  Proc.  §  194Y). 

The  application  for  the  order  under  this  section  must 
be  made  at  special  term  on  the  usual  notice,  and  upon 
affidavits  showing  the  ground  upon  which  the  applica- 
tion is  made. 
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AETICLE  IV. 

COMPROMISE  BY  JOINT  DEBTORS. 

A  joint  debtor  may  make  a  separate  composition  with 
his  creditor,  as  prescribed  in  this  section.  Such  a  com- 
position discharges  the  debtor  making  it;  and  him  only. 
The  creditor  must  execute  to  the  compounding  debtor  a 
release  of  the  indebtedness,  or  other  instrument  exoner- 
ating him  therefrom.  A  member  of  a  partnership  can- 
not  thus  compound  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  mutual  consent  or 
otherwise.  In  that  case  the  instrument  must  release  or 
exonerate  him,  from  all  liability,  incurred  by  reason  of 
his  connection  with  the  partnership.  An  instrument, 
specified  in  this  section,  does  not  impair  the  creditor's 
right  of  action  against  any  other  joint  debtor,  or  his 
right  to  take  any  proceeding  against  the  latter;  unless 
an  intent  to  release  or  exonerate  him,  appears  affirma- 
tively upon  the  face  thereof.     (Co.  Civ.  Proc.  §  1942). 

At  common  law  a  release  of  one  of  several  joint  deb- 
tors or  wrong  doers  discharged  all.  The  I'eason  was  that 
the  deed  being  taken  most  strongly  against  the  releasor 
is  conclusive  evidence  that  he  has  been  satisfied;  and 
after  satisfaction  of  a  claim,  although  by  one  joint  debtor 
only,  no  foundation  remained  for  the  action  against  any 
other  one  jointly  liable.  {Bronson  v.  Fitzhugh,  1  Hill, 
185).  To  have  that  effect,  however,  the  release  must  be 
a  technical  release  under  seal;  a  mere  parol  agreement 
is  not  sufficient.  {De  Zeng  v.  Bailey,  9  Wend.  336), 
The  legal  effect  of  a  technical  release  of  one  joint  debtor 
cannot  be  controlled  by  an  unsealed  written  agreement 
although  delivered  at  the  same  time  by  another  joint  deb- 
tor that  the  release  should  not  impair  his  liabihty.  {Bron- 
son V.  Fitzhugh,  supra).  The  same  effect  was  not  given, 
however,  to  a  covenant  not  to  sue  one  joint  debtor  or  wrong 
doer;  although  to  avoid  circuity  of  action,  there  was  given 
to  such  covenant  the  effect  of  a  release.  Although  the 
party  with  whom  the  covenant  was  made  was  practically 
released  from  further  liabihty,  yet  the  other  joint  debt- 
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ors  remained  liable  as  though  no  covenant  had  been 
made.  {Brown  v.  Williams,  4  Wend.  360;  Couch  v. 
Mills,  21  Wend.  424).  To  give  this  effect  to  a  release  of 
one  joint  debtor,  however,  was  almost  always  inconsist- 
ent with  the  intention  of  the  parties;  and,  therefore,  in 
1838,  an  effort  was  made  by  the  legislature  to  change  the 
effect  of  the  release,  by  permitting  one  partner  or  joint 
debtor  to  compound  and  obtain  a  several  discharge  of  his 
hability,  which  should  not  affect  the  right  to  pursue 
others  who  were  jointly  liable  with  him.  (Laws  1838, 
chap.  258).  It  has  been  said  that  this  statute  did  not 
contemplate  the  giving  of  a  technical  release  {Bank  of 
Poughkeepsie  v.  Ihhotson,  5  Hill,  461);  but  if  an  abso- 
lute release  was  made  of  one  debtor  under  seal,  it  oper- 
ated to  release  all  other  joint  debtors,  unless  it  was  quali- 
fied by  a  reference  to  the  statute.  (Id. ;  Hoffman  v. 
Dunlop,  1  Barb.  185).  After  a  judgment  has  been  ren- 
dered against  several  tort-feasors,  they  became  joint 
debtors  within  this  statute;  and  a  release  of  one  will  not 
discharge  all.  {Irvine  v.  Millbank,  36  Super.  264;  aff'd 
15  Abb.  Pr.  N.  S.  3T8).  The  statute  does  not  apply  to 
tort-feasors  before  judgment;  and  a  release  of  one  of  sev- 
eral of  them  by  parol  before  judgment  operates  to  release 
all,  though  it  is  expressly  provided  that  it  shall  not  do  so. 
{Mitchell  Y.  Allen,  25  Hun,  543;  DeLong  v.  Curtis,  35 
Hun,  94).  Where  separate  judgments  have  been  ren- 
dered against  two  wrong  doers  for  the  same  tort,  and 
one  judgment  has  been  satisfied,  it  operates  as  a  dis- 
charge of  the  other.     {Breslin  v.  Peck,  38  Hun,  623). 

An  instrument,  specified  in  the  last  section,  is  deemed 
a  satisfaction -piece,  for  the  purpose  of  discharging,  as 
prescribed  in  section  twelve  hundred  and  sixty  of  the 
Code,  the  docket  of  a  judgment,  recovered  upon  an  in- 
debtedness released  or  discharged  thereby,  as  far  as  the 
judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special 
entry  must  be  made  upon  the  docket,  to  the  effect,  that 
the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only.     (Co.  Civ.  Proc.  §  1943). 

The  proper  course  to  procure  a  discharge  of  a  judgment 
under  this  section  is  to  present  to  the  clerk,   the  instru- 
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ment  mentioned  in  it  and  request  him  to  satisfy  the  judg- 
ment as  to  the  debtor  who  has  compromised.  If  the 
clerk  refuses  to  do  so,  an  application  may  be  made  to  the 
court  for  an  order  directing  him  to  do  so. 

Such  application  may  be  made  upon  notice  to  the 
parties  who  are  interested  in  having  the  judgment  dis- 
charged; or  the  court,  upon  the  application  being  made 
ex  parte,  will  direct  to  whom,  and  in  what  manner  the 
notice  of  the  application  shall  be  given.  {Faulkner  v. 
Suydam,  1  Eobt.  614). 

Where  a  joint  debtor  has  thus  compounded,  a  joint 
debtor,  who  has  not  compounded,  may  make  any  de- 
fense or  counterclaim,  or  have  any  ofher  relief,  as  against 
the  creditor,  to  which  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.  He  may  require  the 
compounding  debtor  to  contribute  his  ratable  proportion 
of  the  joint  debt,  or  of  the  partnership  debts,  as  the  case 
may  be,  as  if  the  latter  had  not  been  discharged.  (Co. 
Civ.  Proc.  §  19M). 
48 
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ARTICLE  I. 

WHEN  ACTION  MAY  BE  MAINTArNED. 

SECTION. 

1.  Kature  of  the  action. 

3.  In  what  cases  it  may  be  brought. 

Sec.  1.   Nature  of  the  action. 

This  action  is  the  same  in  substance  as  the  proceedings 
under  the  old  writ  of  quo  warranto.  The  writ  of  quo 
warranto  and  proceedings  by  information  in  the  nature 
of  quo  ivarranto  have  been  abolished.  The  rehef  for- 
merly obtained  by  means  of  such  a  writ  may  now  be 
obtained  by  action,  where  an  appropriate  action  therefor 
is  prescribed  in  the  Code.  (Co.  Civ.  Proc.  §  1983).  This 
section  is  the  same  as  section  four  hundred  and  twenty- 
eight  of  the  Code  of  Procedure.  While  the  statute  has 
abolished  the  writ  of  quo  warranto,  it  is  only  the  form 
of  that  writ  that  was  abolished;  the  jurisdiction  and  the 
power  of  the  courts  to  deal  with  the  subject  matter  of 
the  proceeding  have  not  been  disturbed,  or  even  touched. 
The  same  results,  through  the  form  of  an  action  against 
the  usurper  of  an  office  or  franchise,  may  now  be  reached, 
as  formerly  were  reached,  by  means  of  the  assistance  of 
a  writ  of  quo  warranto ;  the  right  to  the  remedy  which 
was  formerly  afforded  by  that  writ,  still  remains.  {Peo- 
ple V.  Hall,  80  N.  Y.  llY;  People  v.  Tliacher,  55 
N.  Y.  525). 

The  action  provided  by  the  Code  of  Civil  Procedure 
(Co.  Civ.  Proc.  §§  1948-1956)  is  the  remedy  now  given  in 
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such  cases;  and  it  is  an  action  strictly  legal  in  its  nature, 
and  not  of  equitable  cognizance;  and  the  issues  raised  in 
such  an  action  are  strictly  legal  ones.  No  cases  can  be 
found,  at  least  under  the  more  recent  statutes,  in  which 
the  title  to  an  office  or  franchise  has  been  dealt  with  by 
the  courts  on  any  other  basis  than  those  resting  on 
purely  legal  principles;  and  the  courts  have  even  gone 
so  far  as  to  deny  the  jurisdiction  of  courts  of  equity  in 
this  class  of  actions.  {People  v.  Alb.  &  S^isq.  B.  B.  Co. 
57  N.  Y.  161,  172). 

The  action  against  one  who  has  unlawfully  intruded 
into  an  office,  is  the  same  as  the  former  information  in  the 
nature  of  a  quo  warranto  under  the  revised  statutes.  (2 
Rev.  Stat.  681 ;  §  28;  People  v.  Piatt,  10  N.  Y.  S.  Rep. 
717).  In  the  action  now  provided  by  the  Code  in  such 
cases,  the  parties  stand  in  the  same  relation  to  each  other 
as  in  a  civil  action.  {People  v.  Cook,  8  JST.  Y.  71).  The 
action  is  governed  by  the  same  rules  which  applied  to  the 
proceedings  under  tlie  former  practice,  excepting  so  far 
as  by  statute  they  have  been  modified. 

The  writ  of  quo  warranto  was  in  the  nature  of  a  writ 
of,  or  in  behalf  of  the  king  against  him  who  claimed  or 
usurped  an  office,  franchise  or  liberty,  to  inquire  by  what 
authority  he  supported  his  claim,  in  order  to  determine 
his  right.  (3  Comm.  262).  In  no  respect  have  the 
foundation  principles  changed  from  the  time  that  defin- 
ition was  written  until  now  ;  and  the  very  gist  of  the 
action  provided  by  the  Code  of  Civil  Procedure  is  the  in- 
quiry, by  the  law  officer  of  the  state,  upon  what  author- 
ity or  warrant  the  defendant  holds  the  oflice  into  which 
he  has  intruded.  It  furnishes  the  only  remedy  for  trying 
the  title  to  the  office.  {Morris  v.  Whelan,  64  How.  Pr. 
109).  The  right  to  the  office  cannot  be  tried  collaterally  ; 
but  it  must  be  determined  in  an  action  brought  for  that 
specific  purpose.  Thus,  in  an  action,  where  the  case  was 
submitted  upon  agreed  facts  under  section  twelve  hundred 
and  seventy-nine  {et  seq)  of  the  Code  of  Civil  Procedure, 
where  the  cause  of  action  alleged  was  that  the  defend- 
ant had  received  salary  to  which  the  plaintiff  believed 
himself  to  be  entitled,  on  the  ground  that  the  defendant 
had  usurped  an  office  to  which  the  plaintiff  had  been  ap- 
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pointed;  the  court  held  that  the  question  of  title  to 
the  office  could  not  be  determined  in  that  action;  and  that 
while  the  right  to  the  salary  depended  on  the  right  to 
hold  the  office,  that  question  could  only  be  settled  in  the 
manner  prescribed  by  the  Code,  viz.  in  an  action  brought 
by,  or  in  the  name  of  the  people  to  test  the  right  and 
title  of  the  defendant  to  the  office  so  held  by  him.  It 
could  not  be  tried  or  determine  in  a  collateral  or  inciden- 
tal way  in  an  action  for  the  salary.  {City  of  Buffalo  v. 
MacTcay,  15  Hun,  204).  The  provisions  of  the  Code  not 
only  furnish  the  only  remedy  for  ascertaining  the  right 
to  an  office,  but  by  implication  at  least,  prohibit  the  trial 
of  that  question  in  any  other  manner.  {Palmer  v.  Foley, 
45  How,  Pr.  110). 

There  is,  however,  one  exception  to  the  general  rule 
on  this  point  in  the  case  of  the  summary  remedy  given 
by  statute  (1  Eev.  Stat.  603,  §  5;  2  Eev.  Stat.  Tth  Ed. 
1534)  respecting  the  election  of  officers  of  an  incorporated 
company.  {City  of  Buffalo  v.  MacTcay,  supra).  In  a 
private  action  to  recover  for  salary  alleged  to  have  been 
paid  to  one  who  has  wrongfully  usurped  an  office,  while 
tbe  court  may  be  satisfied  that  the  defendant  is  not  en- 
titled to  the  office,  and  that  the  plaintiff  is  entitled  to  it, 
yet  it  cannot  in  such  action  oust  the  defendant;  and  it 
may  happen  in  such  a  case  that  the  court  will  be  obliged 
to  dismiss  the  complaint,  until  after  the  party  entitled 
to  the  office  has  complained  to  the  attorney-general  and 
had  the  proper  action  brought  and  that  question  deter- 
mined in  the  way  provided  by  law;  and  in  the  meantime 
allow  the  intruder  all  the  rights  of  one  actually  entitled 
to  the  office.     (Id). 

The  court  is  given  jurisdiction  in  all  cases  where  the 
question  of  title  to  office  arises;  and  that  jurisdiction  is 
not  taken  away,  although  the  legislature  gives  to  a  board, 
as  the  board  of  aldermen  of  a  city,  the  right  to  be  the 
judge  of  the  election  of  its  own  members;  that  power  is 
merely  concurrent  with  the  right  of  the  court  to  deter- 
mine whether  a  person  was  ](^gally  or  actually  elected  to 
the  office  which  he  holds.  If,  however,  a  party  proceeds 
before  the  board  and  such  board  decides  against  him,  he 
cannot  afterwards  appeal  to  the  courts;  and  on  the  other 
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hand,  if  he  invokes  the  aid  of  the  court,  its  judgment  is 
conclusive  upon  the  relator  {Mb  Veany  y.  Mayor,  etc.  80 
N.  Y.  185);  although  such  a  decision  against  the  relator, 
is  not  conclusive  upon  the  people  of  the  state;  and  they 
may  by  their  attorney  general  proceed  against  the 
usurper,  as  though  no  action  had  been  brought.  {People 
V.  Hall,  80  N.  Y.  117).  For  it  always  remains  with  the 
people  to  see  that  only  such  as  are  entitled  to  them,  hold 
public  offices;  and  then  only  on  condition  that  they  use 
the  office  lawfully  and  for  the  good  of  the  public;  for 
when  an  officer,  although  he  came  lawfully  into  the  pos- 
session of  an  office,  does  or  suffers  an  act  which  works 
a  forfeiture  of  his  office  the  people  may  proceed  against 
him  and  oust  and  exclude  him  therefrom,  and  punish 
him  by  fine.     (Co.  Civ.  Proc.  §  1966). 

Sec.  2.  In  what  cases  it  may  be  brought. 

The  attorney-general  may  maintain  an  action,  upon 
his  own  information,  or  upon  the  complaint  of  a  private 
person  in  either  of  the  following  cases : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises,  within  the  State,  a  franchise, 
or  a  public  office,  civil  or  military,  or  an  office  in  a  do- 
mestic corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has 
done  or  suffered  an  act,  which  by  law  works  a  forfeiture 
of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corpora- 
tion within  the  State,  without  being  duly  incorporated; 
or  exercise,  within  the  State,  any  corporate  rights,  privi- 
leges, or  franchises,  not  granted  to  them  by  the  law  of 
the  State.     (Co.  Civ.  Proc.  §  1948). 

Where  two  or  more  persons  claim  to  be  entitled  to  the 
same  office  or  franchise,  the  attorney-general  may  bring 
the  action  against  all,  to  determine  their  respective  rights 
thereto.     (Co.  Civ.  Proc.  §  1954). 

The  remedy  provided  by  the  sections  above  quoted,  for 
testing  by  a  direct  action  the  title  of  officers,  whether 
public  officers  or  officers  of  a  domestic  corporation,  is  ex- 
clusive; and  persons  other  than  officers  de  facto  or  de 
jure  cannot  be  proceeded  against;   nor  can  the  action  be- 


382  PEACTICB. 

brought  against  one  merely  claiming  the  office;  for  until 
he  actually  usurps  or  intrudes  into,  or  unlawfully  holds 
or  exercises  tlie  oftice,  no  cause  of  action  arises  against 
him.  (Co.  Civ.  Proc.  §  1948).  The  proceedings  will  lie 
only  where  the  party  proceeded  against  is  a  de  facto  or  de 
jure  officer  and  is  in  possession  of  the  office.  {People  v. 
Common  Council  of  Brooklyn,  T7  N.  Y.  503).  It  will  not 
lie  until  after  the  commencement  of  the  term  of  office; 
for  as  the  judgment  of  the  court  can  only  be  for  the 
ouster  of  the  defendant,  it  follows  that  it  cannot  be 
granted  until  the  defendant  is  actually  in  possession  of 
the  office;  for  he  cannot  be  ousted  from  an  office  he  was 
never  in.  {People  v.  McCullough,  11  Abb.  Pr.  N.  S. 
129).  A  mere  claim  to  the  right  to  exercise  an  office  at 
some  future  time  is  not  sufficient;  and  if  the  action  is 
brought  before  an  actual  usurpation  of  the  office,  it  is 
premature.  (Id).  So  also  in  case  of  a  corporation,  the 
action  canjiot  be  ixiaintained  to  try  the  title  of  its  officers, 
by  means  of  an  action  brought  ostensibly  to  enforce  an 
obligation  in  favor  of  the  company.  {Hudson  River,  W. 
8.  R.  R.  Co.  V.  Kay,  14  Abb.  Pr.  N.  S.  191). 

In  an  action  brought  for  a  cause  prescribed  in  section 
nineteen  hundred  and  forty-eight  (above  cited)  the  people 
are  a  necessary  party,  whether  the  action  is  one  for  that 
purpose  directly  or  not.  {Morris  v.  Whelan,  64  How. 
Pr.  109).  An  action  in  the  nature  of  a  quo  warranto 
does  not  lie  against  an  officer  who  merely  holds  his  office 
at  the  will  of  a  board  of  directors,  and  as  their  servant, 
as  in  case  of  the  secretary  or  treasurer  of  a  railroad  com- 
pany {People  V.  Hills,  1  Lans.  202);  but  it  lies  against  a 
person  who  has  intruded  into  the  office  of.  director  of  a 
corporation.  {People  v.  Tibbits,  4  Cow.  358).  A  claim- 
ant to  a  municipal  office  cannot  maintain  an  action  in 
his  own  name;  nor  can  such  an  action  be  brought  on  his 
relation,  when  it  does  not  appear  that  any  person  claims 
the  office  in  hostility  to  him,  or  that  there  has  been  any 
interference  by  the  defendant  with  his  legal  rights  as 
officer.  {Demarest  v.  Wickham,  63  N.  Y.  320).  The 
party  in  possession  of  the  office  cannot  resort  to  this 
form  of  action  to  prevent  a  claimant  from  seeking  to 
have  proceedings  brought  to  oust  him.     He  cannot  be 
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the  plaintiff;  as  he  suffers  no  injury,  until  an  action  is 
brought  against  him.  Therefore  he  cannot  complain 
that  steps  are  not  taken  to  determine  his  rights  to  the 
oflfice.  An  individual  as  a  corporator  or  taxpayer  can- 
not bring  such  an  action  to  determine  the  validity  of  an 
election,  or  to  restrain  illegal  acts.  {Demarest  v.  Wick- 
ham,  supra).  The  action  specified  in  this  section  is  the 
proper  remedy  where  a  person  has  usurped  the  office  of 
alderman  of  a  municipal  corporation.  (Lewis  v.  Oliver, 
4  Abb.  Pr.  121). 

In  these  actions  brought  by  the  people  on  the  relation 
of  an  individual,  it  is  not  sufficient  that  the  people  show 
that  a  wrong  has  been  done  to  some  one;  the  wrong 
must  appear  to  be  done  to  the  people,  in  order  to  support 
an  action  by  the  people  for  its  redress.  Wrongs  to  indi- 
vidual citizens  are  redressed  at  the  suit  of  the  parties 
injured,  and  not  by  an  action  by  the  people.  (People  v. 
Alb.  &  Susq.  B.  B.  Co.,  57  N.  Y.  161).  A  mere  dispute 
over  a  question  of  law,  will  not  be  sufficient  gi-ound  upon 
which  to  bring  the  action  ;  there  must  be  a  dispute  as  to 
the  facts,  in  order  to  justify  the  action.  (Id).  So  where 
a  person  to  secure  his  election,  made  a  promise  to  serve 
the  people  for  a  sum  less  than  that  allowed  by  law,  and 
issued  cards  containing  that  promise,  it  was  held  that  an 
action  in  the  nature  of  quo  warranto  was  the  proper 
remedy  to  test  the  question  of  the  defendant's  right  to 
hold  the  office,  and  to  determine  what  votes  cast  at  such 
election  for  the  defendant  were  influenced  by  such  prom- 
ise; and  to  reject  all  that  were  so  influenced.  (People  v. 
Thornton,  25  Hun,  456).  An  action  hes  against  an  indivi- 
dual who  has  intruded  into  the  office  of  the  sheriff,  although 
the  board  of  county  canvassers  decided  that  he  was  entitled 
to  such  office.  (People  v.  Van  Slyck,  4  Cow.  297).  It  is 
the  proper  action  in  which  to  try  a  title  to  a  military  of- 
fice. (People  V.  Sampson,  25  Barb.  254).  The  question 
whether  or  not  a  supervisor  was  entitled  to  exercise  the 
powers  and  duties  of  such  office  is  triable  in  such  an 
action.  (People  v.  Carpenter,  24  N.  Y.  86).  In  the 
case  last  cited,  the  right  to  the  exercise  of  the  office  of 
supervisor  depended  not  on  the  fact  of  the  regularity  of 


384  PRAOTICE. 

the  election,  or  that  the  defendant  was  duly  and  properly- 
elected  ;  but  upon  the  question  whether  or  not  the  town 
of  which  he  claimed  to  be  supervisor,  actually  existed  in 
fact ;  and  the  court  held  that  that  question  could  be  de- 
cided in  the  action  to  try  his  title  to  the  office ;  and  in 
the  opinion  say  that  the  object  of  the  framers  of  the  Code 
was  manifestly  to  i)rovide  a  speedy  and  effective  mode 
of  determining  the  claims  of  persons  to  exercise  the 
duties  of  any  office  within  this  state  ;  and  the  determin- 
ation of  the  claims  of  individuals  to  discharge  the  duties 
of  any  office,  would  necessarily  involve  the  determination 
of  the  existence  of  the  particular  office.  If  the  office  did 
not  in  fact  exist,  there  could  be  no  usurpation ;  and  if  it  did 
exist,  then  the  usual  question  would  be  presented,  as  to 
whether  or  not  the  defendant  was  rightfully  in  possession 
of  it ;  and  the  court  of  appeals  affirmed  the  decision  of 
the  court  below  in  dismissing  the  complaint ;  holding 
that  the  court  had  the  right  to  determine  as  to  the  actual 
existence  of  the  town,  in  the  action  to  determine  the  title 
to  an  officer  of  such  town. 

This  action  can  only  be  brought  in  cases  where  the 
right  is  conferred  by  the  statute.  So  where  the  legislat- 
ure in  creating  a  corporation  gives  to  commissioners  ap- 
pointed under  the  act  the  right  to  issue  bonds,  the  attor- 
ney-general has  not  the  power  to  bring  an  action  against 
them  to  prevent  them  from  issuing  such  bonds.  {People 
v.  Miner,  2  Lans.  396). 

The  question  of  title  to  an  office  cannot  be  tried  indi. 
rectly,  as  on  certiorari  directing  the  officer  to  do  a  particu- 
lar act.  {People  V.  Walter,  m'N.Y.  40S).  Nor  can  it  be 
tried  in  a  proceeding  lander  the  statute  to  compel  an  of- 
ficer to  deliver  the  books  and  papers  of  such  office.  {Peo- 
ple V.  Allen,  51  How.  Pr.  97). 

Under  sub-division  three  of  section  nineteen  hundred 
and  forty-eight,  above  quoted,  where  the  action  is 
brought  to  test  the  validity  of  a  so-called  corporation, 
there  must  be  some  actual  exercise  of  corporate  rights 
or  powers  before  an  action  will  lie;  merely  claiming  to 
be  a  corporation  does  nobody  any  injury,  especially  the 
people   of  the  State;    and  unless  some  act  is  done  by 
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virtue  of  such  claim  as  amounts  to  a  user  or  exercise  of 
the  privileges  or  rights  of  a  corporation,  neither  the 
people,  nor  anybody  else  can  complain.  So  where  an 
action  was  bt-ought  charging  the  defendants  with  claim- 
ing, using  and  exercising  liberties,  privileges  and  fi-an- 
chises  of  being  a  body  corporate,  and  acting  as  a  corpo- 
ration, it  is  a  sufficient  answer  to  such  charge  to  deny  the 
use  and  exercise  of  the  franchise;  it  is  not  necessary  to 
deny  the  claiming;  as  the  mere  claim  does  not  constitute 
the  basis  for  the  cause  of  action;  the  use  or  exercise  of 
the  franchise  is  the  very  gravemen  of  the  offense,  and 
must  be  the  basis  of  a  cause  of  action  on  this  ground. 
{People  V.  Tliompson,  16  Wend.  655).  Where,  however, 
the  corporation  is  acting  under  corporate  privileges  and 
exercising  a  corporate  franchise,  it  is  a  sufficient  an- 
swer to  such  action  to  show  the  act  of  the  legislature 
granting  such  franchise.  {People  v.  Rensselaer,  etc.  B. 
B.  Co.  15  Wend.  113).  If  no  authority  is  thus  shown, 
the  action  may  be  maintained,  and  the  court  may  in  a 
proper  case  perpetually  enjoin  the  defendants  from  so 
acting.  (Co.  Civ.  Proc.  §  1955).  Where  the  action  is 
brought  against  the  defendants,  in  their  corporate  name, 
it  admits  the  existence  of  the  corporation,  or  that  it 
once  had  a  legal  existence.  {People  v.  Rensselaer,  etc. 
R.  R.  Co.  supra).  This  is  the  only  action  in  which  to 
test  the  legality  of  a  so-called  corporation.  {People  v. 
ClarJc,  YO  N.  Y.  518).  Where  several  persons  claim  to 
be  legally  elected  as  directors  of  a  corporation,  under 
and  by  virtue  of  different  elections,  the  attorney-general 
may  bring  an  action  to  determine  the  rights  of  the  re- 
spective parties,  and  whether  or  not  either  of  such  elec- 
tions were  valid,  and  if  so,  which  one,  and  which  set  of 
directors  is  entitled  to  the  offices.  {People  v.  Alb.  & 
Susq.  R.  R.  Co.  55  Barb.  344).  So  also  of  rival  claimants 
to  the  office  of  trustees  of  a  religious  corporation.  {Reis 
r.  Rhodes,  6  Civ.  Pro.  E.  406). 

It  seems,  however,  that  the  people  may,  by  delegating 

the  power  to  decide  whether  or  not  a  person  is  legally 

entitled  to  an  office,  so  part  with  such  power  that  it  will 

be  bound  by  the  decision  of  its  agent,  and  be  estopped 
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from  questioning  by  proceedings  in  the  nature  of  quo 
warranto  the  right  of  such  person  to  hold  the  office,  so 
long  as  he  does  not  abuse  it.  Where  the  people,  acting 
through  their  constitutional  agents,  have  ratified  the  title 
to  an  office  by  validating  an  informal  election,  they  can- 
not afterward  question  by  action  the  title  thus  estab- 
lished.    {People  V.  Flanagan,  66  N.  Y.  237). 

What  acts  or  omissions  on  the  part  of  an  officer  will 
amount  to  a  forfeiture  of  his  office,  are  matters  of  positive 
law  and  not  of  practice;  and  whether  or  not  such  acts  or 
omissions  have  actually  occurred  is  always  a  question 
of  fact  to  be  determined  in  the  action.  Where  the  at- 
torney-general, upon  his  own  information,  or  upon  the 
information  or  complaint  of  a  private  person,  has  reason 
to  believe  that  such  acts  have  been  done  or  suffered  as 
\  will  work  a  forfeiture  of  office,  he  should  bring  an  action 
Vn  the  name  of  the  people  to  oust  and  exclude  the  defend- 
ant from  such  office.  To  entitle  the  people  to  maintain 
such  an  action,  there  must  have  been  some  injury  ac- 
crued to  the  people;  it  is  not  sufficient  that  a  private 
right  has  been  invaded.  {People  v.  Alb.  &  Susq.  B.  B. 
Co.  57  N.  Y.  161). 

AETICLE  II. 

PROCEEDINGS  IN  THE  ACTION. 

SECTION. 

1.  Parties  and  pleadings. 

2.  Place  of  trial. 

3.  Order  of  arrest. 

4.  Temporary  injunction. 

5.  Trial  of  issues. 

6.  Judgment. 

7.  Assumption  of  office  and  demand  of  books. 

8.  Costs. 

Sec.  1 .  Parties  and  pleadings. 

In  an  action,  brought  as  prescribed  in  section  nineteen 
hundred  and  forty-eight,  for  usurping,  intruding  into, 
unlawfully  holding,  or  exercising  an  office,  the  attorney- 
general,  besides  stating  the  cause  of  action  in  the  com- 
plaint, may,  in  his  discretion,  set  forth  therein  the  name 
of  the  person  rightfully  entitled  to  the  office,  and  the 
facts  showing  his  right  thereto.     (Co.  Civ.  Proc.  §  1949). 
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The  attorney-general  may  maintain  the  action  upon 
his  own  information;  or  upon  the  complaint  of  a  private 
person.  (Co.  Civ.  Proc.  §  1948).  The  right  to  decide 
whether  the  State  will  seek  to  remove  one  who  has 
unlawfully  intruded  into  a  public  office,  lies  with  the  at- 
torney-general; and  his  decision  upon  that  point  cannot 
be  reviewed  by  the  courts.  A  mandamus  to  compel  him 
to  bring  the  action  cannot  be  granted.  {People  v.  Fair- 
child,  8  Hun,  334).  Before  the  statute  of  1830,  the  dis- 
cretion whether  or  not  such  an  action  should  be  brought, 
was  vested  in  the  supreme  court;  and  leave  had  to  be  ob- 
tained of  that  court,  before  the  action  could  be  brought; 
but  by  the  statute  of  that  year  (Laws  1830,  chap.  320,  p. 
400)  it  was  declared  to  be  the  duty  of  the  attorney- 
general  whenever  he  shall  have  good  reason  to  believe 
that  the  same  can  be  established  by  proof,  to  file  such 
information  in  every  case  of  public  interest;  and  also 
in  every  other  case  in  which  satisfactory  security 
shall  be  given  to  indemnify  the  people  of  this  State 
against  all  costs  and  expenses  to  be  incurred  thereby. 
This  discretion  has  been  continued  in  the  attorney-general 
both  by  the  Code  of  Procedure  (§  432)  and  by  the  Code 
of  Civil  Procedure.  (§  1948).  It  is  even  enlarged,  so  that 
now  the  attorney-general  ".may  "  maintain  such  an  action 
in  the  cases  specified  in  the  Code.  So  that  now  there  is  no 
positive  duty  imposed  upon  the  attorney-general  to  bring 
the  action,  either  upon  his  own  information,  or  upon  the 
request  and  after  the  complaint  of  a  private  individual, 
although  that  party  claims  to  be  entitled  to  the  office 
himself,  and  complains  that  he  is  wrongfully  excluded 
therefrom.  {People  v.  Fairchild,  67  N.  Y.  334;  People 
V.  Peahody,  22  Barb.  114).  As  we  have  seen  in  the  pre- 
ceding article,  the  primary  object  of  the  action  against  a 
usurper  is  to  protect  the  public  at  large  against  such 
usurpation  of  an  office  without  authority,  it  is  therefore 
left  with  the  law  officer  of  the  people  to  determine 
whether  such  a  state  of  facts  has  arisen  as  will  justify 
him  in  commencing  an  action  in  their  name  to  determine 
that  question.  The  determination  of  the  right  of  the  re- 
lator to  the  office  is  merely  incidental  to  the  action,  and 
is  permitted  for  the  reason  that  ordinarily  the  judicial 
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ouster  of  the  incumbent,  in  effect  establishes  the  rights  of 
the  adverse  claimant  to  the  office.     (Id). 

Where  an  action  is  brought  by  the  attorney -general,  on 
the  relation  or  information  of  a  person,  having  an  inter- 
est in  the  question,  the  complaint  must  allege,  and  the 
title  of  the  action  must  show,  that  the  action  is  brought 
upon  the  relation  of  that  person.  In  such  a  case,  the 
attorney -general  must,  as  a  condition  of  bringing  the 
action,  require  the  relator  to  give  satisfactory  security  to 
indemnify  the  people,  against  the  costs  and  expenses 
thereof.  Where  security  is  so  given,  the  attorney-gene- 
ral is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and 
counsel  for  a  private  person.     (Co.  Civ.  Proc.  §  1986). 

WhUe  the  attorney-general  has  this  discretion  whether 
or  not  to  bring  the  suit;  yet  if,  upon  the  relation  of  a 
private  person,  who  claims  to  be  entitled  to  the  office,  he 
does  commence  the  action,  he  must  join  such  relator 
as  a  party  plaintiif.  {People  v.  Ryder,  .12  N.  Y.  433; 
People  V.  De  Bevoise,  27  Hun,  596).  If  the  attorney- 
general  omits  to  join  the  relator,  such  defect  may  be 
cured  by  amendment.  {People  v.  Walker,  23  Barb.  304). 
But  the  party  claiming  the  office,  as  we  have  seen,  has 
no  legal  right  to  compel  the  bringing  of  the  suit;  as  it  is 
the  theory  of  the  law  that  the  attorney-general  shall  not 
be  subject  to  the  dictation  of  individual  interests,  or  judi- 
cial review^,  in  regard  to  his  discretion  in  this  regard. 
{People  V.  Fairdiild,  6T  N.  Y.  334).  Where  the  attor- 
ney-general refuses  to  bring  an  action  in  a  proper  case, 
even  from  corrupt  or  unworthy  motives,  still  the  remedy 
is  not  by  mandamus  to  compel  him  to  act;  but  the  facts 
should,  if  sufficient  to  warrant  the  removal  of  the  attor- 
ney-general, be  presented  to  the  proper  tribunal  for  that 
purpose. 

The  complaint  should  set  out  the  cause  of  action  fully 
and  with  particularity,  so  that  the  court  may  be  cor- 
rectly informed  as  to  just  what  office  is  intended,  when 
the  election  was  held,  that  it  was  held  pursuant  to  stat- 
ute to  elect  an  officer  to  hold  the  office  named,  for  a 
term  stated,  commencing  on  a  day  fixed  by  law,  and  all 
other  details  which  will  lead  the  court  to  the  particular 
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facts  upon  which  the  people  rely  to  establish  their  cause 
of  action.  {People  v.  Ryder,  12  N.  Y.  433).  Where  the 
■complaint  is  not  sufficiently  definite,  the  remedy  is  by  a 
motion  under  section  five  hundred  and  forty-six  of  the 
Code,  to  make  it  definite  and  certain;  which  may  be 
done  by  amendment.  {People  v.  Nolan,  10  Abb.  N.  C. 
471).  It  is  not  necessary  to  allege  more  than  the  dry 
facts,  without  detaihng  them,  or  giving  a  variety  of  min- 
ute circumstances  which  constitute  the  evidence  of  such 
facts.  It  has  been  held  that  it  was  enough  to  aver  in  the 
complaint  that  the  defendant  unlawfully  holds  the  office, 
describing  it;  and  that  it  was  unnecessary  to  allege  the 
facts  tending  to  show  the  truth  of  such  allegation. 
{People  V.  Piatt,  10  JST.  Y.  S.  Eep.  71T).  But  it  would 
seem  that  that  was  too  nearly  in  opposition  to  the  gen- 
eral rule  of  pleading,  that  facts  and  not  conclusions  of 
law  should  be  pleaded,  to  be  the  true  rule;  and  that  the 
better  practice  is  to  allege  all  the  material  facts  which 
will  raise  a  specific  issue  upon  which  the  court  can  reach 
its  own  conclusions  of  law.  The  evidence  of  such  facts 
need  not  be  developed  in  the  pleadings.  {People  v. 
Ryder,  12  N.  Y.  433;  People  v.  Nolan,  10  Abb.  N.  C. 
471).  It  can  be  urged,  however,  that  as  the  burden  of 
proof  finally  rests  with  the  defendant,  as  against  the 
people,  to  show  by  what  right  he  holds  the  ofiice,  the 
court  will  not  be  so  strict  in  requiring  the  complaint  to 
set  out  every  fact  which  would  be  necessary  to  support 
its  cause,  as  in  case  it  were  obliged  by  affirmative  proof  to 
show  that  the  defendant  was  wrongfully  in  possession  of 
such  office.     {People  v.  Knox,  38  Hun,  236). 

It  is  discretionary  with  the  attorney-general,  whether 
he  will  set  forth  the  name  of  the  person  who  claims  to  be 
rightfully  entitled  to  the  office,  unless  it  is  in  a  case  where 
the  action  is  on  the  complaint  of  a  private  person, in  which 
case  it  is  his  duty  to  join  such  person  as  party  plaintiff. 
{People  V.  Ryder,  12  N.  Y.  433;Peo^Zev.  DeBevoise,  27 
Hun,  596).  The  complaint  need  not  aver  that  the  relator 
has  the  requisite  qualifications  nor  need  the  number  of 
votes  be  stated,  if  the  relator  is  stated  to  have  had  a  ma- 
jority or  a  plurality.  {People -v.  Ryder,  supra).  Where 
an  action  was  brought  on  the  relation  of  three  persons 
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who  claimed  to  have  been  elected  as  a  board  of  excise, 
against  three  other  persons  alleged  to  have  usurped  the 
office,  it  vvras  not  necessary  to  allege  or  prove  that  either 
of  the  relators  v^as  entitled  to  the  office  occupied  or 
claimed  by  any  one  of  the  defendants.  The  action  vras 
brought  to  determine  which  set  of  persons  legally  com- 
posed the  board.  {People  v.  Murray,  70  N.  Y.  521). 
Where  the  complaint  avers  that  the  relator  was  elected  to 
the  office  by  the  greatest  number  of  votes,  it  is  sufficient. 
{People  V.  Nolan,  10  Abb.  N.  C.  471).  Where  the  com- 
plaint alleged  that  the  defendant  usurped  the  office  and 
unlawfully  intruded  into  it,  and  called  upon  the  defend- 
ant to  show  cause  by  what  authority  it  is  held,  and  the 
defendant  does  not  deny  such  allegation,  he  admits  it  to 
be  true,  and  thereby  admits  his  own  incapacity  to  hold 
the  office.     {People  v.  Knox,  88  Hun,  236). 

The  defendant's  answer  should  not  onlydeny  the  allega- 
tions of  the  complaint,  but  should  allege  facts  tending  to 
establish  in  himself  the  right  to  hold  the  office, and  show- 
ing his  warrant  therefor.  He  must  allege  facts  vrhich 
upon  being  proved  on  the  trial  will  establish  his  title  to 
the  office,  or  judgment  will  be  rendered  against  him;  the 
mere  possession  of  the  office  is  not  sufficient.  {People  v. 
ThacJter,  55  N.  Y.  525).  While  it  has  been  held  that  the 
information  need  not  show  the  title  in  the  people  or  the 
relator;  yet  it  lies  with  the  defendant  to  show  his  warrant 
for  exercising  the  office.  {People  v.  Utica  Ins.  Co.  15 
John  358).  The  action  being  public  in  its  nature,  it  is  no 
answer  for  the  defendant  to  allege  that  the  relator  may 
have  his  remedy  by  a  private  action.  {People  v.  Hills- 
dale, 23  Wend.  254). 

See  also  the  rules  as  to  pleadings  in  volume  I  of  this 
work. 

Sec.  2.  Place  of  trial. 

Where  an  action  for  any  of  the  causes  specified  in  sec- 
tion nineteen  hundred  and  forty-eight  of  the  Code  of 
Civil  Procedure,  is  brought  by  the  attorney -general,  it 
may  be  brought  in  any  county  of  the  State,  unless  it  is 
such  an  action  as  relates  to  a  penalty  or  forfeiture 
imposed  by  statute,  or  against  a  public  officer  for  an  act 
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done  in  virtue  of  his  office,  or  for  the  omission  to  per- 
form a  duty  incident  to  his  oifice,  in  which  case  it  should 
be  brought  in  the  county  where  the  cause  of  action  or 
some  part  tliereof  arose.  {People  v.  Piatt,  46  Hun,  394; 
Co.  Civ.  Proc.  §  983).  It  is  the  intention  of  the  law  to 
allow  the  attorney -general  to  bring  the  action  wherever 
he  chooses  or  thinks  best.  But  this  right  is  subject  to 
the  right  of  the  court  to  change  the  place  of  trial  for  the 
convenience  of  witnesses.  {People  v.  Piatt,  12  N.  Y.  S. 
Rep  409).  The  place  of  trial,  however,  will  not  be 
changed  on  the  ground  of  the  defendant's  residence;  as 
that  would  operate  to  limit  the  right  to  bring  the  action, 
to  the  county  of  such  residence.  {People  v.  Piatt,  10  N. 
Y.  S.  Rep.  717).  As  to  the  motion  to  change  the  place 
of  trial  on  account  of  convenience  of  witnesses,  see  vol, 
II,  pp.  123,  131,  et  seq. 

Sec,  3,  Order  of  arrest. 

By  section  nineteen  hundred  and  forty-nine,  it  is  pro- 
vided that  in  an  action  against  one  for  usurping,  intrud- 
ing into,  unlawfully  holding  or  exercising  an  office, 
where  the  complaint  sets  forth  the  name  of  the  person 
righfully  entitled  to  the  office,  and  the  facts  showing  his 
right  thereto,  and  upon  proof,  by  affidavit,  that  the  de- 
fendant, by  means  of  his  usurpation  or  intrusion,  has 
received  any  fees  or  emoluments  belonging  to  the  office, 
an  order  to  arrest  the  defendant  may  be  granted  by  the 
court  or  a  judge.  It  also  provides  that  the  provisions  of 
title  first  of  chapter  seven  of  the  Code  apply  to  such  an 
order  and  the  proceedings  thereon  and  subsequent  thereto; 
and  that  the  order  is  deemed  to  have  been  made  as  pre- 
cribed  in  section  five  hundred  and  forty-nine  of  the 
Code.     (Co.  Civ.  Proc.  §  1949). 

The  subject  of  arrest  has  been  fully  discussed  in  vol- 
ume one  of  this  work  commencing  at  page  392;  so  it  will 
not  will  be  necessary  to  devote  any  space  here  to  that 
subject. 

Sec.  4.    Temporary  injunction. 

In  an  action  against  one  or  more  persons  who  act  as  a 
corporation  within  the  state,  without  being  duly  incor. 
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porated,  or  exercising  within  the  state  any  corporate 
rights,  privileges  or  franchises  not  granted  to  them  by 
the  law  of  the  state,  a  temporary  injunction  to  restrain 
the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defend- 
ants enjoined  have  acted  as  a  corporation,  within  the 
state,  without  being  duly  incorporated,  or  have  usur- 
ped, exercised  or  claimed,  within  the  state,  a  franchise, 
liberty  or  corporate  right,  not  granted  to  them  by  law. 
The  provisions  of  title  second  of  chapter  seventh  of  the 
Code,  apply  to  such  a  temporary  injunction,  and  the  pro- 
ceedings thereupon,  except  where  special  provision  is 
otherwise  made.  For  that  purpose,  the  injunction  order 
is  deemed  to  have  been  granted  as  prescribed  in  section 
six  hundred  and  three  of  the  Code.  (Co.  Civ.  Proc. 
§  1955). 

The  whole  subject  of  injunctions  has  been  fully  dis- 
cussed in  volume  one  of  this  work,  commencing  at  page 
Ml,  to  which  place  reference  is  here  made 

Sec,  5.    Trial  of  issues. 

An  action,  brought  as  prescribed  in  article  first  of  title 
one  of  chapter  sixteen  of  the  Code,  is  triable,  of  course  and 
of  right,  by  a  jury,  in  like  manner  as  if  it  was  an  action, 
specified  in  section  nine  hundred  and  sixty-eight  of  the 
Code,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  the  Code.  (Co. 
Civ.  Proc.  §  1950). 

The  actions  referred  to  in  the  above  section  are  those 
in  which  an  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  trial  is  waived,  or  a  reference  is  directed;  and  the 
order  referred  to  is  an  order  settling  the  issues  to  be  tried 
by  a  jury.     (Vol.  II,  p.  188). 

As  we  have  seen  the  action  is  a  legal  action;  and  the 
issues  therein  are  strictly  legal  ones,  and  triable  by  jury. 
{People  V.  Alb.  &  Susq.  E.  R.  Co.,  57  N.  Y.  161).  It 
was  held  that  such  actions  were  not  triable  as  of  course 
by  jury  {People  v.  Alb.  &  Susq.  H.  B.  Co.,  1  Lans.  308); 
but  that  case  was  reversed  (S.  C.  57  N.  Y.  161),  and  the 
Code  of  Civil  Procedure  by  express  provision,  settled  that 
question    in    favor   of  a  jury  trial.      This  right  is  not 
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waived  by  joiuing  other  causes  of  action,  which  in  their 
nature  would  be  regarded  as  equitable.  {People  v. 
Flanagan,  66  N.  Y.  237).  A  special  jury  will  not  be  or- 
dered, however,  excepting  in  an  extreme  case.  {People 
V.  McOuire,  43  How.  Pr.  67).     See  vol.  II,  p.  188. 

On  the  trial  of  an  action  in  the  nature  of  a  quo  war- 
ranto, as  between  the  people  and  the  defendant,  the 
burden  is  upon  the  defendant  to  show  by  affirmative 
proof  that  he  is  legally  and  rightfulUy  in  possession  of 
the  office  {People  v.  Thacher,  55  N.  Y.  525);  for  the 
object  of  the  action  is  to  see  by  what  warrant  the  defend- 
ant holds  the  office;  and  it  is  therefore  his  business  to 
show  by  affirmative  proof  his  authority  for  such  posses- 
sion {People  V.  Uticalns.  Co.  15  John.  358);  yet  the  pro- 
duction of  the  certificate  of  election  from  the  proper  offi- 
cer is  sufficient  {People  v.  Perley,  80  N.  Y.  624);  but  as 
between  the  defendant  and  the  relator,  it  has  been  held 
that  the  burden  is  on  the  relator  to  show  that  he  has  a 
better  title  to  the  office  than  the  defendant.  {People  v. 
Perley,  supra).  The  legal  qualification  of  voters  may  be 
inquired  into  in  such  an  action  brought  to  try  the  title  to 
an  elective  office.  {People  v.  Pease,  27  N.  Y.  45).  And 
in  the  case  of  an  appointed  officer,  the  court  may  go 
behind  the  record  of  appointment  and  contradict  it, 
{People  V.  McCausland,  54  How.  Pr.  151). 

Sec.  6.  Judgment. 

Judgment  may  be  rendered  upon  the  right  of  the  de- 
fendant, and  of  the  party  so  alleged  to  be  entitled;  or 
only  upon  the  right  of  the  defendant,  as  justice  requires. 
(Co.  Civ.  Proc.  §  1949). 

In  an  action,  brought  as  prescribed  in  subdivision 
third  of  section  nineteen  hundred  and  forty-eight  of  the 
Code,  the  final  judgment,  in  favor  of  the  plaintiff,  must 
perpetually  restrain  the  defendant  or  defendants  from 
the  commission  or  continuance  of  the  act  or  acts  com- 
plained of.     (Co.  Civ.  Proc.  §  1955). 

In  an  action  under  subdivision  one  or  two  of  section 
nineteen  hundred  and  forty-eight  of  the  Code,  where  a 
defendant  is  adjudged  to  be  guilty  of  usurping  or  intrud- 
60 
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ing  into,  or  unlawfully  holding  or  exercising  an  office, 
franchise  or  j)rivilege,  final  judgment  must  be  rendered, 
ousting  and  excluding  him  therefrom,  and  in  favor  of 
the  people  or  the  relator,  as  the  case  requires,  for  the 
costs  of  the  action.  As  a  part  of  the  final  judgment,  the 
court  may,  in  its  discretion,  also  award,  that  the  defend- 
ant, or,  where  there  are  two  or  more  defendants,  that 
one  or  more  of  them  pay  to  the  people  a  fine,  not  exceed- 
ing two  thousand  dollars.  The  judgment  for  the  fine 
may  he  docketed,  and  execution  may  be  issued  there- 
upon, in  favor  of  the  people,  as  if  it  had  been  rendered  in 
an  action  to  recover  the  fine.  The  fine,  when  collected, 
must  be  paid  into  the  treasury  of  the  State.  (Co.  Civ. 
Proc.  §  1956). 

Where  final  judgment  in  an  action  is  rendered 
against  persons  claiming  to  be  a  corporation,  the  court 
may  direct  the  costs  to  be  collected  by  execution  against 
any  of  the  persons  claiming  to  be  a  corporation;  or  by 
warrant  of  attachment,  or  other  process,  against  the  per- 
son of  any  director  or  other  officer  of  the  corporation. 
(Co.  Civ.  Proc.  §  19ST). 

Where  final  judgment  has  been  rendered,  upon  the 
right  and  in  favor  of  the  person  so  alleged  to  be  entitled, 
he  may  recover,  by  action  against  the  defendant,  the 
damages  which  he  has  sustained,  in  consequence  of  the 
defendant's  usurpation,  intrusion  into,  unlawful  holding, 
or  exercise  of  the  office.     (Co.  Civ.  Proc.  §  1953). 

A  judgment  of  ouster  which  determines  that  the  re- 
lator has  the  right  to  the  office,  invests  him  at  once  with 
the  office;  but  it  seems  that  he  is  only  entitled  to  recover 
froin  the  people  the  salary  accruing  after  notice  of  the 
judgment  to  the  comptroller  or  disbursing  officer;  and 
cannot  recover  that  which  became  due  and  payable,  and 
was  paid  to  the  defendant  prior  to  such  notice.  {Mc  Veany 
V.  Mayor,  etc.  80  N.  Y.  185).  It  is  immaterial  in  such 
case  \^'hether  the  salary  is  payable  for  the  specific  ser- 
vices rendered,  or  is  an  annual  salary  payable  at  regu- 
larly recurring  periods;  or  whether  the  office  is  held  by 
appointment  or  election.  (Id).  But  after  an  adjudica- 
tion of  ouster,  all  amounts  paid  after  notice  to  the  dis- 
bursing officer,  are  payable  to  the  party  entitled  to  the 
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office,  and  if  paid  to  the  person  ousted,  they  may  be  re- 
covered in  an  action  against  the  municipality.  (Id.; 
Dolan  V.  Mayor,  etc.  68  N.  Y.  274).  Formerly  it  was 
necessary  to  bring  a  subsequent  action  to  collect  a  fine 
such  as  is  specified  in  section  nineteen  hundred  and 
fifty-six  above  quoted;  but  the  Code,  to  avoid  circuity 
of  action,  now  enables  the  people  to  recover  the  fine  in 
the  sarne  action. 

Where  a  judgment  has  been  entered,  ousting  the  de- 
fendant from  an  ofHce,  and  adjudging  the  relator  to  be 
entitled  to  the  possession  thereof,  if  the  defendant  by 
reason  of  his  usurpation  has  caused  the  relator  any 
damage,  that  may  be  recovered  in  a  private  action  by 
the  relator  as  plaintiff  against  the  defendant.  (Co.  Civ. 
Proc.  §  1953).  A  writ  of  assistance  is  not  granted  in  this 
class  of  cases  to  direct  the  sheriff  to  put  the  successful 
party  into  possession  of  the  office,  together  with  the 
books  and  papers  belonging  to  it.  {People  v.  Conover, 
6  Abb.  Pr.  220).  The  Code  of  Civil  Procedure  (§  1952) 
provides  for  the  compelling  of  the  delivery  of  the  books 
and  papers  in  such  actions;  but  states  that  it  shall  be  in 
the  manner  prescribed  by  law  in  a  case  where  a  person 
who  has  held  an  office  refuses  or  neglects  to  deliver  the 
official  books  or  papers  to  his  successor.  The  provisions 
of  law  on  that  subject  wiU  be  found  in  the  revised 
statutes.     (1  Eev.  Stat.  8th  ed.  408,  914). 

As  we  I  have  already  seen  in  this  section,  where  a 
party  has  unlawfully  obtained  possession  of  an  office  to 
which  another  has  been  legally  appointed  or  elected,  the 
latter  may  maintain  an  action  against  him  for  the  emolu- 
ments or  salary  attaching  to  the  office  and  received  by 
such  incumbent.  It  is  not  necessary  in  such  an  action 
that  there  shall  have  been  an  ouster  against  the  the  de- 
fendant before  the  plaintiff  is  entitled  to  bring  his  action. 
But  as  this  subject  treats  of  a  private  action  and  not  by 
the  people,  it  is  not  necessary  to  go  into  it  here.  {Nichols 
V.  McLean,  63  How.  Pr.  448). 

A  final  judgment  may  be  appealed  from;  but  to  entitle 
the  appellant  to  go  to  the  court  of  appeals,  the  amount 
involved  must  be  at  least  five  hundred  dollars  {People  v. 
Willard,  18  N.  Y.  S.  Eep.  604;  S.  C.  110  N.  Y.  662);  ex- 
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cepting  upon  the  order  of  the  supreme  court,  an  appeal 
may  be  taken  to  the  court  of  appeals  as  in  other  cases 
where  a  difficult  question  of  law  is  involved. 

Sec.  7.  Assumptionofoffi.ee,  and  demand  of  books. 

Where  final  judgment  is  rendered,  upon  the  right 
and  in  favor  of  the  person  so  alleged  to  be  entitled,  he 
may,  after  taking  the  oath  of  office,  and  giving  an  of- 
ficiai  bond,  as  prescribed  by  law,  take  upon  himself  the 
execution  of  the  office.  He  must,  immediately  thereaf^ 
ter,  demand  of  the  defendant  in  the  action,  delivery  of 
all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  defendant,  belonging  to  the  office  from  which 
the  defendant  has  been  so  excluded.  (Co.  Civ.  Proc.  § 
1951). 

If  the  defendant  refuses  or  neglects  to  deliver  any  of 
the  books  or  papers,  demanded  as  prescribed  in  the  last 
section,  he  is  guilty  of  a  misdemeanor;  and  the  same  pro- 
ceedings must  be  taken,  to  compel  the  delivery  thereof, 
as  now  or  shall  hereafter  be  prescribed  by  law,  where  a 
person,  who  has  held  an  office,  refuses  or  neglects  to  de- 
liver the  official  books  or  papers  to  his  successor.  (Co. 
Civ.  Proc.  §  1952). 

No  proceedings  can  be  had  to  compel  the  delivery  of 
books  and  papers  belonging  to  a  public  office  until  a 
judgment  of  ouster  has  been  regularly  entered  against 
the  person  executing  the  duties  of  the  office.  ( WelcJi  v. 
CooTc,  14  Barb.  396).  After  such  entry  of  judgment,  the 
application  for  books  and  papers,  is  by  a  motion  which 
may  be  made  before  any  justice  out  of  court.  (Id;  See  1 
Hev.  Stat.  8th  Ed.  408,  914). 

Where  under  an  adverse  judgment  in  an  action  in  the 
nature  of  a  quo  warranto,  the  defendant  who  was  in  pos- 
session of  the  office  by  virtue  of  a  certificate  of  election 
from  the  board  of  canvassers,  is  removed  from  the  office, 
the  court  of  appeals  upon  reversal  of  the  judgment 
should  order  restitution  and  should  replace  the  defendant 
in  the  office  from  which  he  had  been  ejected;  and  should 
not  at  such  state  of  the  proceeding  look  too  closely  into 
the  case  to  see  which  way  the  merits  incline  as  between 
the  contestants.     {People  v.  Lwingston,  80  N.  Y.  66). 


ACTION  AGAINST  USURPER  OP  AN  OFFICE.  397 

An  order  for  the  delivery  of  the  books  should  be  made 
only  in  favor  of  one  actually  in  possession,  and  when  his 
title  to  the  office  is  clear.  {Qonovefs  Case,  5  Abb.  Pr. 
73). 

Sec.  8.  Costs. 

The  proceeding  in  the  nature  of  a  quo  warranto  is  in 
the  nature  of  a  civil  action,  and  the  parties  are  entitled 
to  costs  in  this  action  as  in  other  civil  actions.  {People  v, 
Clute,  52  N.  Y.  576).  As  we  saw  in  section  six  {supra) 
where  the  final  judgment  is  rendered  against  persons 
claiming  to  be  a  corporation,  the  court  may  direct  the 
costs  to  be  collected  by  execution  against  any  of  the 
persons  claiming  to  be  a  corporation,  or  by  warrant  of 
attachment  or  other  process  against  the  person  of  any 
director  or  other  officer  of  the  corporation.  (Co.  Civ. 
Proc.  §  1987).  The  unsuccessful  party  in  this  as  in  other 
civil  actions  is  liable  for  costs.  {People  v.  OlarJce,  10 
Barb.  120;  afif'd  9  N.  Y.  349).  An  execution  is  the 
proper  method  of  collecting  the  costs  in  such  an  action. 
{People  V.  Conover,  6  Abb.  Pr.  220). 

As  to  what  costs  will  be  imposed,  the  genei^al  rules  in^ 
civil  actions  apply;  as  to  which  see  volume  II,  p.  451. 
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AETICLE  I. 

IN  WHAT    CASES    SUPPLEMENTARY    PROCEEDINGS   MAT  BE 

HAD. 

BBOTION. 

1.  Nature  and  object  of  the  proceeding. 

2.  When  order  may  be  granted. 

3.  Before  what  judge  proceedings  had. 

4.  The  affidavit. 

5.  Warrant  of  arrest. 

6.  The  order. 

7.  The  injunction. 

Sec.  1.  Nature  and  object  of  the  proceeding. 

The  remedy  provided  by  the  Code  of  Procedure,  and 
afterwards  by  the  Code  of  Civil  Procedure,  which  is  a 
proceeding  to  compel  an  examination  of  a  judgment 
debtor  or  his  debtor  or  bailee,  and  the  appointment  of  a 
receiver  to  take  the  property  of  such  judgment  debtor, 
whether  iu  his  possession  or  in  the  possession  of  his 
debtor  or  .bailee,  is  a  new  remedy,  which  was  unknown 
to  the  former  practice.  Before  the  adoption  of  the  Code 
of  Procedure,  a  judgment  creditor  who  had  exhausted  his 
remedy  at  law  without  obtaining  satisfaction  of  his  judg- 
ment, was  obliged  to  proceed  by  an  action  in  equity,  by 
means  of  a  creditor's  bill,  to  discover  property  belonging 
to  the  debtor  which  could  not  be  obtained  or  reached  by 
execution,  and  if  successful  in  such  proceeding  to,  have 
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a  decree  granted  in  liis  favor,  that  such  property  be  ap- 
plied to  the  payment  of  his  judgment.  This  mode  of 
obtaining  satisfaction  of  a  judgment  was  often  attended 
■with  great  delay  and  expense,  and  not  unfrequently  it 
operated,  substantially,  as  a  denial  of  the  rights  of  the 
creditor. 

It  was  to  avoid  this  expense, trouble  and  delay,and  to  pro- 
vide a  summary  and  inexpensive  substitute  for  the  former 
creditor's  bill,  that  the  legislature  enacted  in  1848  the 
provisions  which,  with  numerous  amendments  made 
from  that  time  until  the  adoption  of  the  Code  of  Civil 
Procedure,  now  constitute  title  twelve  of  chapter  seven- 
teen of  the  Code  of  Civil  Procedure,  under  the  title  of 
proceedings  supplementary  to  an  execution  against  prop- 
erty. {Smith  V.  Mahony,  3  Daly,  285).  Under  the  for- 
mer Code  there  was  a  conflict  as  to  the  nature  of  the 
proceeding  itself,  whether  it  should  be  considered  as  a 
proceeding  in  the  action  in  which  the  judgment  was  re- 
covered, or  a  distinct  special  proceeding.  The  weight  of 
authority  under  the  Code  of  Procedure  on  that  subject- 
was  in  favor  of  considering  it  as  a  mere  proceeding  in 
the  action  {Wegman  v.  Childs,  41  N.  Y.  159;  Wright  v. 
Nostrand,  94  N.  Y.  31;  Ward  v.  Roy,  69  N.  Y.  96); 
although  it  was  held  the  other  way  in  several  cases. 
{Davis  V.  Turner,  4  How.  Pr.  190;  Griffin  y.  Dominguez, 
2  Duer,  656).  The  commissioners  in  preparing  and  re- 
drafting this  title  in  the  Code  of  Civil  Procedure,  how- 
ever, settled  that  point  by  declaring  that  the  three  reme- 
dies provided  therein,  to  compel  the  examination  of  the 
judgment  debtor  and  of  his  debtor  or  bailee  were  special 
proceedings.  (Co.  Civ.  Proc.  §  2433;  Millilien  v.  Thom- 
son, 54  Super.  393).  Those  cases  which  hold  to  the  con- 
trary are  therefore  no  longer  the  law.  There  was  also 
some  doubt  as  to  the  mode  of  reviewing  these  proceed- 
ings; which  doubt  has  also  been  removed  by  the  pro- 
visions of  the  sam'e  section.  (Co.  Civ.  Proc.  §  2483). 
The  mode  of  review  will  be  more  fully  treated  of  in  a 
subsequent  part  of  this  chapter. 

The  object  of  the  proceeding  is  indicated  in  the  title  of 
that  portion  of  the  Code  which  provides  the  remedy, 
viz.:     "Proceedings    supplementary    to    an    execution 
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against  property."  It  is  to  provide  a  means  of  reaching 
the  property  of  a  judgment  debtor  after  the  issue  of  an 
execution,  in  the  cases  specified  in  the  Code,  and  of  com- 
pelling an  examination  of  such  judgment  debtor,  or  of 
his  debtor  or  bailee;  and  in  case  properly  is  discovered, 
of  appointing  a  receiver  to  take  such  property,  and  under 
the  direction  of  the  court  or  judge,  to  apply  it  to  the  pay- 
ment of  the  judgment.  {Joyce^  v.  Spafard,  9  Civ.  Pro. 
E.  342).  It  is  substantially  a  substitute  for  a  creditor's 
bill;  excepting  that  it  is  a  special  proceeding,  and  more 
summary  in  its  nature  and  course.  The  service  of  the 
order  takes  the  place,  in  the  present  practice,  of  the 
commencement  of  the  suit  by  a  creditor's  biU  under  the 
old  system;  and  it  gives  the  judgment  creditor  a  lien 
upon  the  equitable  assets  of  the  judgment  debtor  in  the 
same  manner;  which  lien  is  rendered  effectual  by  the 
final  order  of  the  judge  directing  the  payment  to  the 
plaintiff  of  the  amount  of  his  judgment.  {Lynch  v. 
Johnson,  48  N.  Y.  27).  The  provisions  of  the  Code  were 
intended  to  give  the  creditor  complete  authority  for  a 
full  and  searching  examination  of  the  judgment  debtor, 
and  of  those  who  were  indebted  to  him,  or  who  had  in 
their  possession  any  property  belonging  to  him,  for  the 
purpose  of  ascertaining  the  amount  and  condition,  as 
well  as  the  disposition  which  the  debtor  has  made  or  has 
attempted  to  make  of  his  property,  and  to  compel  the 
application  of  the  property  so  discovered  to  the  satisfac- 
tion of  the  plaintiff's  judgment.  {Forbes  v.  Willard,  37 
How.  Pr.  193;  54  Barb.  520).  The  rules  of  procedure,  so 
far  as  they  have  not  been  changed  by  the  provisions  of 
the  Code,  are  the  same  as  those  which  prevailed  in  re- 
spect to  the  course  of  procedure  in  a  creditor's  bill. 
{Smith  V.  Mahony,  3  Daly,  285;  See  also  the  chapter  on 
judgment  creditor's  action  in  this  volume). 

Sec.  3.  When  order  maybe  granted. 

Sub-division  1. — In  G-eneral. 

In  order  to  entitle  a  judgment  creditor  to  maintain 

either  of  the  special  proceedings,  authorized  by  article 

one  of  title  twelve  of  chapter  seventeen  of  the  Code,  the 

judgment  must  have  been  rendered  upon  the  judgment 
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debtor's  appearance,  or  personal  service  of  the  summons 
upon  him,  for  a  sum  not  less  than  twenty -five  dollars 
and  the  execution  must  have  been  issued  out  of  a  court 
of  record;  and,  either, 

1.  To  the  sheriff  of  the  county  where  the  judgment 
debtor  has,  at  the  time  of  the  commencement  of  the 
special  proceeding,  a  place  for  the  regular  transaction  of 
business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the 
State,  to  the  sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  State,  to  the 
sheriff  of  the  county  where  the  judgment-roll  is  filed  J 
unless  the  execution  was  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  was  rendered,  and,  in 
that  case,  to  the  sheriff  of  the  county  in  which  the  trans- 
cript of  the  judgment  is  filed.     (Co.  Civ.  Proc.  §  2458). 

Prior  to  1881,  to  entitle  the  judgment  creditor  to  the 
benefit  of  this  proceeding,  he  must  have  recovered  a 
judgment  for  the  sum  of  twenty-five  dollars  "exclusive 
of  costs; "  but  by  the  amendment  in  that  year  (laws  1881, 
chap.  122^  the  words  "  exclusive  of  costs  "  were  omitted 
from  the  section.  By  the  same  law  the  words,  "an  of- 
fice," for  the  regular  transaction  of  business,  were 
changed  to  "a  place,"  etc.  Prior  to  that  amendment, 
an  order  for  the  examination  of  a  judgment  debtor  could 
not  be  based  upon  a  judgment  for  costs  only  {Bean  v. 
Tonnelle,  24  Hun,  353);  but  since  that  time,  it  has  been 
held  that  such  proceedings  may  be  had  upon  a  judgment 
for  costs  only  {Davis  v.  Herrig,  65  How.  Pr.  290);  except 
in  case  the  judgment  was  recovered  in  a  justice's  court 
(Co.  Civ.  Proc.  §  3043),  or  in  the  municipal  court  of  the 
city  of  Rochester  (laws  1880,  chap.  14;  Mason  v.  Hadcett, 
21  Wkly.  Dig.  79),  or  a  district  court  of  the  city  of  New 
York;  in  which  cases  the  judgment  must  be  for  twenty- 
five  dollars  exclusive  of  costs,  in  order  to  be  a  lien  on 
real  property.  Any  judicial  determination  of  a  tribunal 
of  this  State,  which  adjudges  a  sum  of  money  of  twenty- 
five  dollars  or  upwards,  ihcluding  costs,  to  be  due  and 
payable  from  one  party  to  another,  and  upon  which  an 
execution  against  property  has  been  issued  to  the  sheriff, 
51 
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may  form  the  basis  of  these  proceedings,  provided  that 
the  judgment  was  rendered  upon  the  appearance  of  the 
judgment  debtor  or  personal  service  of  the  summons  or 
process  upon  him,  and  the  e>:ecution  is  issued  out  of  a 
court  of  record.  {Bartlett  v.  McNeil,  60  N.  Y.  53).  As 
will  be  seen  below,  an  exception  is  made  in  those  cases 
where  the  judgment  debtor  is  a  domestic  corporation 
or  a  foreign  corporation  doing  business  in  this  State 
as  provided  by  section  eighteen  hundred  and  twelve 
of  the  Code  of  Civil  Procedure,  unless  the  proceeding 
is  brought  by  or  in  behalf  of  the  people  of  the  State. 
(Co.  Civ.  Proc.  §  2463).  Proceedings  supplementary  to 
execution  cannot  be  had  in  such  cases. 

To  authorize  the  examination  of  a  non-resident,  it 
must  appear  that  he  has  a  place  of  business  in  the  State 
for  the  regular  transaction  of  his  business  in  person,  as 
distinguished  from  the  transaction  of  his  business 
through  his  agents.  {Brown  Y.Oump,  59  How.  Pr.  507). 
Where  a  transcript  of  a  justice's  judgment  is  filed  in  two 
counties,  and  an  execution  is  issued  out  of  the  clerk's 
office  of  one  county  returnable  to  the  clerk's  office  of  the 
other  county,  supplementary  proceedings  can  be  had  in 
the  county  where  the  execution  was  issued.  {Strybing 
V.  Hicks,  2  Law  Bull.  6).  In  that  case  a  transcript  was 
fQed  in  both  Kings  and  New  York  counties,  and  an  exe- 
cution was  issued  to  the  sheriff  of  New  York  county, 
returnable  to  the  clerk  of  Kings  county;  and  it  was  held 
that  the  order  was  properly  granted  in  the  court  of  com- 
mon pleas  of  New  York  county. 

Supplementary  proceedings  cannot  be  had  where  the 
judgment  debtor  is  a  corporation  created  by  or  under  the 
laws  of  the  State,  or  a  foreign  corporation  specified  in 
section  eighteen  hundred  and  twelve  of  the  Code.  Nor 
does  it  authorize  the  seizure  of,  or  other  interference 
with,  any  property,  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any 
money,  thing  in  action,  or  other  property,  held  in  trust 
for  a  judgment  debtor,  where  the  trust  has  been  created 
by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a 
person,  other  than  the  judgment  debtor;  or  the  earnings 
of  the  judgment  debtor  for  his  personal  services,  ren- 
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dered  within  sixty  days,  next  before  the  institution  of 
the  special  proceeding;  where  it  is  made  to  appear,  by 
his  oath  or  otherwise,  that  those  earnings  are  necessary 
for  the  use  of  a  family,  wholly  or  partly  supported  by 
his  labor.     (Co.  Civ.  Proc.  §  2463). 

This  section  was  amended  in  1886  by  the  addition  of 
the  words  "  except  in  those  actions  or  special  proceed- 
ings brought  by  or  against  the  people  of  the  State."  So 
that  since  that  time,  supplementary  proceedings  may  be 
had  in  such  cases,  as  well  as  in  those  mentioned  in  the 
sections  of  the  Code  which  provide  for  these  proceedings. 

The  exemption  provided  in  the  section  last  cited,  for 
the  benefit  of  the  debtor,  to  enable  him  to  support  his 
family  out  of  his  earnings,  should  be  liberally  construed 
in  his  favor,  as  it  is  regarded  in  the  light  of  a  purely 
humane  provision.  {Miller  v.  Hooper,  19  Hun,  394). 
Supplementary  proceedings  are  not  the  proper  means 
of  reaching  the  surplus  rents  and  profits  of  property  left 
in  trust  for  the  support  of  the  debtor  ;  they  can  only  be 
reached  in  a  suit  for  that  purpose  ;  nor  can  such  rents 
and  profits  be  recovered  in  a  judgment  creditor's  action. 
(Co.  Civ.  Proc.  §  1879;  Manning  v.  Evans,  19  Hun,  500). 
Creditors  are  entitled  to  the  earnings  of  a  debtor,  except- 
ing for  the  period  of  sixty  days,  which  period  is  to  be 
computed  from  the  time  the  motion  is  made  to  have  the 
property  of  the  debtor  applied  to  the  payment  of  the 
judgment.  {Bush  v.  finite,  12  Abb.  Pr.  21).  If  such 
earnings  are  found  to  be  sufficient  only  for  the  support 
of  the  debtor  and  his  family,  the  proceedings  will  be  dis- 
missed. {Cummings  v.  Timberman,  49  How.  Pr.  236). 
What  constitutes  earnings  is  a  question  of  fact,  and  if 
the  anjount  claimed  to  be  earnings,  is  not  in  fact  of  such 
character,  the  court  will  not  hold  it  to  be  exempt. 
( Whalen  v.  Tennison,  1  Law  Bull.  22).  So  also  where 
the  defendant  does  not  contribute  to  the  support  of  his 
family,  but  it  is  supported  by  the  wife,  his  earnings  will 
not  be  treated  as  exempt  {Martin  v.  Sheridan,  2  Hilt. 
.686);  nor  where  the  judgment  debtor  is  not  under  legal 
obligation  to  support  the  family  with  whom  he  lives; 
although  he  may  keep  the  house  and  claim  that  his  earn- 
ings are  necessary  for  the  support  of  his  housekeeper 
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and  her  children  who  reside  with  him.  {Van  Vechten  v. 
Hall,  14  How.  Pr.  436).  It  has  been  doubted  whether  or 
not  the  question  of  fact  whether  property  claimed  to  be 
exempt  is  actually  exempt,  can  be  determined  in  the 
supplementary  proceeding.  {Dickinson  v,  OnderdonJc, 
18  Hun,  4T9).  Such  question  involves  the  title  of  chat- 
tels, and  is  proper  for  a  jury  trial ;  and  if  the  judgment 
creditor  should  levy,  by  virtue  of  an  execution,  on  the 
alleged  exempt  property  of  the  debtor,  such  debtor  would 
have  the  right  to  try  that  question  by  an  ordinary  action 
at  law  ;  and  if  the  property  taken  should  be  found  to  be 
actually  exempt,  the  debtor  could  not  only  recover  it 
back,  but  whatever  damages  may  have  been  caused  by 
its  wrongful  taking  and  detention.     (Id). 

Where  the  judgment  in  an  action,  is  against  the  plaint- 
iff, the  provision  as  to  the  debtor's  appearance,  or  per- 
sonal service,  etc.,  upon  him,  does  not  apply;  because 
the  plaintiff,  by  bringing  his  action,  brings  himself 
within  the  jurisdiction  of  the  court.  {Bean  v.  Tonnelle, 
1  Civ.  Pro.  E.  33). 

In  case  the  sheriff  of  any  county  to  whom  a  warrant 
commanding  him  to  make  the  amount  of  taxes  against  a 
non-resident,  out  of  the  goods  and  chattels  of  such  non- 
resident, has  been  issued  and  returned  by  him  unsatisfied 
in  whole  or  in  part,  proceedings,  in  all  respects  similar  to 
proceedings  provided  by  the  statute  in  case  of  a  judg- 
ment debtor  after  the  return  of  an  execution  against  him 
wholly  or  partly  unsatisfied,  may  be  had  by  the  county 
treasurer  of  any  county,  or  the  controller  of  the  city  of 
New  York,  against  any  person  having  property  of  the 
non-resident,  or  who  is  indebted  to  him.  (Laws  1851, 
chap.  371;  2  Eev.  Stat.  8th  ed.  1085).  Such  proceedings 
may  also  be  had  when  a  tax,  not  less  than  ten  dollars 
in  amount  levied  by  the  board  of  supervisors  of  a  county 
against  a  person,  firm,  estate  or  corporation,  resident 
thereof,  or  by  the  board  of  trustees  of  a  village  against 
the  like  parties,  resident  of  the  county  in  which  such 
village  or  the  principal  part  thereof  is  located,  is  returned 
by  the  town  or  village  collector  unsatisfied,  for  want  of 
goods  or  chattels  out  of  which  to  collect  the  same;  the 
supervisor  of  the  town  or  ward,  or  the  county  treasurer. 
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or  the  president  of  the  village,  as  to  a  village  tax,  within 
one  year  thereafter,  may  apply,  on  affidavit  to  the  county 
judge  or  special  county  judge,  and  obtain  an  order  re- 
quiring such  party  to  appear  before  the  judge,  or  before 
a  referee  named  in  the  order,  and  answer  concerning  his 
property.  The  same  proceedings  may  in  all  respects  be 
had,  as  in  cases  supplementary  to  execution,  and  the 
same  costs  and  disbursements  may  be  allowed  against 
the  party  examined,  but  none  shall  be  allowed  in  favor 
of  such  party.  (Laws  1867,  chap.  361;  amended  bylaws 
1881,  chap.  6i0;  2  Eev.  Stat.  8th  ed.  1124).  The  provi- 
sions of  the  law  just  cited,  apply  to  all  villages  whether 
incorporated  by  special  act  or  under  the  general  acts  pro- 
viding for  the  incorporation  of  villages,  and  to  all  cases 
where  returns  have  already  been  made  by  town  or  vil- 
lage collectors,  as  well  as  to  cases  which  may  hereafter 
arise,  provided,  however,  in  all  cases  the  proceeding  be 
commenced  within  one  year  after  the  collector  has  made 
his  return.     (Id). 

An  order  instituting  supplementary  proceedings  may 
be  issued  by  a  judge  of  a  United  States  court  {Ex  parte 
Boyd,  105  U.  S.  647);  but  no  proceeding  can  be  instituted 
by  a  state  judge  or  justice  upon  the  judgment  of  the 
United  States  court.  {Tompkins  v.  Pur  cell,  12  Hun, 
662;  Bams  v.  Bruns,  11  Wkly.  Dig.  436). 

One  of  the  general  requisites,  in  such  cases,  is  that  the 
execution  shall  have  issued  to  the  county  where  the 
judgment  debtor  then  resides  {Bingham  v.  Dishrow,  37 
Barb.  24);  or  to  the  county  where  he  has  at  the  time  of 
the  commencement  of  the  proceedings,  a  place  where  he 
regularly  transacts  business  in  person.  {Brown  v. 
Gump,  59  How.  Pr.  507).  In  case  the  judgment  debtor 
is  a  non-resident,  having  no  place  in  which  he  transacts 
business  within  the  state,  the  proceedings  may  be  had 
after  the  issue  of  an  execution  to  the  county  where  the 
judgment  roll  or  transcript  is  filed.  (Co.  Civ.  Proc.  § 
2458).  The  proceedings  may  be  had  after  the  issue  of  an 
execution  against  stockholders  of  a  banking  corpor- 
ation, (Laws  1863,  chap.  372).  It  applies  also  to  in- 
fant judgment  debtors.  {Lederer  v.  Ehrenfeld,  49  How, 
Pr.  403).     But  if  these  proceedings  are  instituted  against 
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a  foreign  consul,  who  has  permitted  judgment  to  be  taken 
against  him  by  default,  he  cannot  be  attached  by  a  war- 
rant of  arrest  for  refusal  to  obey  the  order.  {Orvffin  v. 
Dominguez,  2  Duer,  656).  The  same  exemption  from  ar- 
rest in  these  proceeding,  exists  in  his  favor  as  in 
an  ordinary  civil  action.  (Vol.  I,  p.  410).  Supple- 
mentary proceedings  may  be  had  against  a  mar- 
ried woman,  in  case  the  judgment  is  against  her  separate 
estate.  (Thompsonv.  Sargent,  16  Abb.  Pr.  452).  Where 
property,  not  in  the  possession  of  the  judgment  debtor, 
is  claimed  by  the  person  in  whose  possession  it  is,  the 
judge  or  referee  cannot  in  these  proceedings,  try  the  ques- 
tion of  title  to  the  property.  {Orounse  v.  Whipple,  34 
How.  Pr.  333).  The  proper  course  is  to  appoint  a  re- 
ceiver of  the  judgment  debtor's  property,  who  can  bring 
an  action  to  determine  the  title  to  the  property.    (Id.) 

By  the  provisions  of  the  Code,  if  the  judgment 
creditor  shows  by  affidavit  the  facts  entitling  himself  to 
the  order,  it  will  be  granted,  although  it  may  turn  out 
that  the  property  does  not  belong  to  the  judgment  debtor; 
and  where  the  title  actually  comes  into  dispute,  the  pro- 
ceeding should  be  dismissed.  This  will  be  more  fully 
spoken  of  in  sub-division  four  of  this  section. 

The  proceeding  may  be  instituted  by  an  attorney  in 
his  own  interest.  {ShaunessyY.  TrapTiagen,  13  N.  Y.  S. 
Rep.  754).  It  is  also  proper  where  the  basis  of  the  pro- 
ceeding is  an  order  directing  the  purchaser  at  a  judicial 
sale,  to  pay  the  difference  on  a  resale  ;  as  that  is  a  judi. 
cial  determination  of  a  tribunal  of  this  state,  adjudging 
that  a  sum  of  money  is  due  and  payable  from  one  party 
to  another.     {Lydecker  v.  Smith,  44  Hun,  454). 

Formerly  it  was  held  that  the  period  of  six  years  limi- 
tation, which,  by  the  Code  (Co.  Civ.  Proc.  §  382,  subd. 
Y)  was  a  bar  to  an  action  upon  a  judgment  recovered  in 
a  justice's  court,  had  no  effect  upon  the  right  of  the 
party  to  issue  an  execution  in  the  county  court  upon 
such  a  judgment,  after  a  transcript  thereof  had  been 
docketed  in  the  office  of  the  county  clerk.  {Rose  v. 
Henry,  37  Hun,  397).  In  that  case  the  transcript  was 
filed  and  docketed  eight  years  after  the  judgment  was 
rendered  in  the  justice's  court.     That  case,  however,  has 
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not  been  followed;  and  the  rule  now  is,  that  if  more 
than  six  yeai's  have  elapsed  after  the  judgment  was 
rendered  in  the  justice's  court,  the  judgment  creditor 
cannot  revive  his  right  to  proceed  against  his  debtor  by 
merely  filing  a  transcript  of  such  judgment  in  the 
county  clerk's  office;  and  the  judgment  debtor  may  insist 
upon  the  bar  of  the  statute  of  limitations.  The  filing  of 
the  transcript  after  the  statute  has  run  does  not  revive 
the  judgment,  or  bring  it  within  the  provisions  regidat- 
ing  a  judgment  of  a  court  of  record,  unless  it  is  so  filed 
within  the  six  years.  {Davidson  v.  Horn,  47  Hun,  51). 
The  court  in  the  case  last  cited  say,  that  as  the  right 
of  the  judgment  debtor  to  claim  the  bar  of  the  statute 
of  limitations  becomes  vested  and  absolute  after  the 
lapse  of  six  years,  it  cannot  be  subsequently  divested  by 
the  mere  act  of  filing  the  transcript;  such  a  right  could 
not  even  be  divested  by  an  act  of  the  legislature  extend- 
ing the  time  of  such  limitation,  after  it  had  once  become 
absolute.  (Id;  Shriver  v.  Shriver,  86  N.  Y.  575).  It  is 
believed  that  the  case  of  Davidson  v.  Horn  {supra)  states 
the  correct  rule  in  this  regard. 

The  term  judgment  creditor,  signifies  the  person  who 
is  entitled  to  collect  or  otherwise  enforce,  in  his  own 
right,  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money.  (Co.  Civ.  Proc.  §  3343, 
subd.  13).  Where  the  party  applying  for  the  order  is  a 
trustee,  or  acting  in  a  representative  capacity,  the  law 
invests  him  with  the  same  rights  as  would  have  been 
possessed  by  the  person  he  represents,  had  he  applied 
for  the  order  himself.  {Crill  v.  Kornmeyer,  56  How. 
Pr.  276;  Pardee  v.  Tilton,  20  Hun,  76).  So  an  attorney 
may  take  proceedings  to  enforce  the  payment  of  the 
judgment  to  the  extent  of  his  lien  therein.  {Russell  v, 
Somermlle,  4  Law.  Bull.  3).  In  such  case  the  affidavit 
must  show  the  status  of  the  attorney.  Where  the  judg- 
ment debtor  is  dead,  no  proceedings  can  be  instituted  in 
his  name,  as  all  of  his  property  is  carried  by  his  death 
into  the  surrogate's  court,  where  equality  of  the  same 
class  of  claimants  is  the  rule  which  prevails  in  the  dis- 
tribution of  the  decedent's  estate;  but  if  the  judgment 
debtor  dies  after  proceedings  have  been  regularly  begun, 
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his  death  does  not  extinguish  the  priority  of  the  Ken 
which  the  judgment  creditor  acquires  by  his  proceed- 
ings. They  may  go  on  the  same  as  where  an  execution 
is  issued  against  the  property  of  the  debtor  in  his  life 
time.  {Becker  v.  Becker,  47  Barb.  497).  The  proceed- 
ings cannot  be  had  where  the  property  of  the  judgment 
debtor  is  in  the  custody  of  a  United  States  depository  in 
bankruptcy  proceedings.  {Havens  v.  Nafl  City  Bank,  4 
Hun,  131). 

As  has  ah'eady  appeared  in  this  section,  supplementary 
proceedings  may  be  had  in  three  different  classes  of 
cases,  which  are  specified  in  the  three  sub-divisions  of 
section  twenty-four  hundred  and  thirty -two  of  the  Code 
of  Civil  Procedure,  besides  those  special  statutory  cases 
in  which  a  public  officer  may  maintain  the  proceeding 
for  the  purpose  of  collecting  delinquent  taxes.  The 
cases  coming  under  the  three  sub-divisions  just  referred 
to  will  be  particularly  spoken  of  in  the  three  following 
sub-divisions  of  this  section. 

Sub-division  2. — After  the  Eeturn  of  an  Execution. 

The  first  remedy  provided  by  the  Code  of  Civil  Pro- 
cedure is  for  an  order  or  warrant  issued  against  a  judg- 
ment debtor,  after  the  return  of  an  execution.  (Co.  Civ. 
Proc.  §  2432,  subd.  1). 

At  any  time  within  ten  years  after  the  return,  wholly 
or  partly  unsatisfied,  of  an  execution  against  property, 
issued  upon  a  judgment,  as  prescribed  in  section  twenty- 
four  hundred  and  fifty-eight  of  the  Code,  the  judgment 
creditor,  upon  proof  of  the  facts,  by  affidavit,  or  other 
competent  written  evidence,  is  entitled  to  an  order,  re- 
quiring the  judgment  debtor  to  attend  and  be  examined 
concerning  his  property,  at  a  time  and  place  specified  in 
the  order.     (Co.  Civ.  Proc.  §  2435). 

Where  the  execution  was  issued  as  prescribed  in  sec- 
tion nineteen  hundred  and  forty-one  of  the  Code,  a  debt 
due  to,  or  other  personal  property  owned  by,  one  or  more 
of  the  defendants  not  summoned,  jointly  with  the  de- 
fendants summoned,  or  with  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed, 
and  founded  upon  the  judgment.    (Co.  Civ.  Proc.  §  2461). 
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The  execution  referred  to  in  the  section  last  cited,  is  one 
issued  upon  a  judgment  in  the  plaintiff's  favor,  against 
one  or  more  joint  debtors  who  were  not  served  with  the 
summons  in  the  original  action,  but  who  have  been  pro- 
ceeded against,  after  judgment  had  been  entered  against 
the  joint  debtors  who  were  served.  (See  Co.  Civ.  Proc. 
§§  1937-1941).  See  also  chapter  LIX  of  this  book  in 
regard  to  actions  to  charge  a  defendant  not  personally 
summoned. 

Before  a  creditor  is  entitled  to  an  order  to  examine  a 
judgment  debtor  under  this  sub-division,  he  must  have 
exhausted  his  remedy  at  law.  It  has  been  held  that 
where  the  judgment  was  against  Joint  debtors,  the 
plaintiff's  remedy  is  exhausted  against  the  debtors  so  as 
to  entitle  him  to  proceed  in  equity  to  reach  joint  prop- 
erty, although  in  the  original  action  the  summons  was 
served  upon,  and  judgment  was  entered  and  docketed 
against,  only  two  of  the  joint  debtors,  if  the  execution 
was  issued  against  the  joint  property  of  all  the  joint 
debtors  and  returned  unsatisfied.  {Produce  Bank  v. 
Morton,  67  N.  Y.  199).  If  the  execution  has  been 
returned  unsatisfied  without  fraud  or  collusion  on  the 
part  of  the  plaintiff,  although  the  period  allowed  for  the 
return  has  not  expired,  the  order  may  be  granted. 
{Engle  v.  Bonneau,  2  Sand.  679).  If,  however,  the  ' 
plaintiff  has  procured  the  return  of  the  execution  before 
the  sixty  days  have  expired,  by  collusion  with  the  sheriff,  - 
he  is  not  entitled  to  the  order,  and  does  not  acquire  a  - 
right  to  comrnence  the  proceeding  until  after  the  return  . 
day  of  the  execution.  {Spencer  v.-  Cuyler,  17  How.  Pr. 
157).  But  if  the  sheriff  returns  the  execution  unsatisfied 
in  whole  or  in  •  part  before  the  expiration  of  the  sixty 
days,  without  collusion  with  the  creditor  or  his  attorney, 
the  creditor  is  not  obliged  to  wait  until  the  expiration  of 
the'  sixty  days,  but  may  proceed  immediately  upon  the 
return  of  the  execution.  {Tyler  v.  Whitney,  12  Abb.  Pr. 
465).  It  is  not  fraud  or  collusion  on  the  part  of  the 
plaintiff  or  his  attorney  simply  to  have  requested  the 
sheriff  to  return  the  execution.  To  constitute  that  de- 
fense the  plaintiff  must  by  collusion  with  the  sheriff  have 
53 
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procured  a  return  of  the  execution  unsatisfied,  without 
an  attempt,  in  good  faith,  to  find  goods  subject  to  \eyj. 
{Forbes  v.  Waller,  25  N.  Y.  430).  The  right  to  the  order 
in  this  class  of  cases  depends  on  the  return  of  an  execu- 
tion unsatisfied  in  whole  or  in  part.  {Owen  v.  Dupig- 
nac,  9  Abb.  Pr.  180).  The  mere  fact  that  the  judgment 
debtor  had  property  which  the  sheriff  onght  to  have 
taken  and  sold  for  the  purpose  of  satisfying  the  judg- 
ment, will  not  affect  the  right  of  the  judgment  creditor 
to  the  remedy.  {Fenton  v.  Flagg,  24  How.  Pr.  499). 
This  is  true  even  though  the  sheriff  had  notice  of 
property  or  some  interest  in  property  which  might  have 
been  sold  on  the  execution.  {Stoors  v.  Kelsey,  2  Paige, 
418).  The  proper  remedy  of  the  debtor  in  such  case  is 
to  move  to  set  aside  the  return,  or  to  bring  an  action 
against  the  sheriff  for  damages,  if  any  have  been  caused 
by  the  wrongful  act  of  the  sheriff.  (Id).  Where  the 
judgment  debtor  can  show  an  interference  on  the  part  of 
the  plaintiff  with  the  acts  of  the  sheriff,  which  amounts 
to  fraud  or  collusion,  it  is  a  good  defense,  and  the  order 
should  be  vacated.  {Spencer  v.  Cuyler,  17  How.  Pr. 
157).  This  is  on  the  theory  that  where  there  is  suffi- 
cient reason  to  question  the  good  faith  of  a  return  made 
before  the  expiration  of  the  sixty  days,  and  the  sheriff 
acts  manifestly  on  the  procurement  of  the  creditor  or  his 
attorney,  the  remedy  by  execution  has  not  been  ex- 
hausted ;  and  the  party  until  he  has  exhausted  his 
remedy  at  law  is  not  entitled  to  an  order  instituting  sup- 
plementary proceedings.  {Farquaharson  v.  Kimball, 
9  Abb.  Pr.  385,  note). 

Where  the  execution  has  been  properly  returned,  the 
law  regards  the  remedy  at  law  as  being  exhausted,  and 
the  order  may  be  granted.  After  the  order  has  been 
granted,  it  is  no  objection  to  proceeding  under  such 
order  that  the  creditor  has  caused  another  execution  to 
be  issued  against  the  property  of  the  debtor,  and  the 
sheriff  has  made  a  levy  upon  the  property  of  the  defend- 
ant, unless  suoli  levy  is  clearly  sufficient  to  satisfy  the 
judgment.  {Sale  v.  Lawson,  4  Sand.  Y18).  The  two 
modes  of  seeking  satisfaction,  are  not  at  all  inconsistent 
with  each  other,  but  may  proceed  together  until  one  or 


SUPPLEMENTARY  PROCEEDINGS.  411 

the  other  has  resulted  in  the  satisfaction  of  the  debt. 
{LilUendahl  v.  Fellerman,  11  How.  Pr.  528).  But  it  has 
been  held  by  the  city  court  of  New  York  that  if  a  levy  is 
made  under  the  second  execution  it  suspends  the  supple- 
mentary proceeding;  and  if  an  order  is  made  after  such 
levy,  it  should  be  dismissed.  {Steinhardt  v.  Michalda, 
15  Civ.  Pro.  E.  323).  It  is  no  reason  for  staying  the  ex- 
amination, that  after  making  and  before  serving  the 
order,  the  judgment  creditor  has  caused  an  attachment 
to  be  issued  against  the  judgment  debtor  as  a  non-resi- 
dent {Hanson  v.  Tripler,  3  Sand.  733);  or  that  the  judg- 
ment creditor  institutes  an  action  to  set  aside  an  assign- 
ment made  by  the  debtor,  as  fraudulent  and  void  as 
against  creditors.  Such  an  action  is  entirely  different  in 
its  objects  from  the  supplementary  proceedings,  and  the 
judgment  creditor  will  not  be  compelled  to  elect  between 
the  two  proceedings,  and  to  proceed  in  one  only.  {Tay- 
lor V.  Persse,  15  How.  Pr.  417).  If  two  executions  have 
been  issued,  and  only  one  returned,  the  order  is  regular, 
although  the  other  execution  is  outstanding  {Owen 
V.  Dupignac,  9  Abb.  Pr.  180);  in  that  case  the  first  execu- 
tion had  been  returned  fifteen  years.  By  section  twenty- 
four  hundred  and  thirty-five  above  cited,  the  time  within 
which  supplementary  proceedings  may  be  brought,  is 
limited  to  ten  years  after  the  return  of  the  execution. 
This  is  in  analogy  to  the  rule  in  case  of  a  creditor's  bill. 
{Corning  v.  Stebbins,  1  Barb.  Ch.  589).  But  the  credit- 
or's remedy  is  not  limited  to  the  first  execution;  so 
where  the  first  execution  was  returned  fourteen  years 
before  the  second  execution  was  issued,  if  such  second 
execution  was  pi'operly  issued  upon  leave  of  the  court, 
the  order  may  be  based  on  such  second  execution.  {Levy 
V.  Kirby,  7  Civ.  Pro.  E.  98).  As  we  have  seen  in  sub- 
division one,  above,  where  a  proceeding  in  the  nature  of 
a  supplementary  proceeding  is  brought  by  the  treasurer 
of  a  county,  or  the  president  of  a  village  to  collect  a  tax, 
it  must  be  brought  within  one  year  from  the  time  the 
collector  has  returned  his  warrant  wholly  or  partly  un- 
satisfied. Where  judgment  was  rendered  in  an  action 
against  partners  upon  a  partnership  obligation,  but  where 
the  summons  was  served  only  upon  one  of  the  partners. 
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and  the  judgment  was  entered  against  all  the  partners, 
but  bound  only  the  individual  property  of  the  partner 
served,  an  execution  against  the  joint  property  of  all  the 
defendants,  returned  unsatisfied,  is  a  sufficient  exhaus- 
tion of  the  remedy  at  law  upon  that  judgment,  to  entitle 
the  creditor  to  proceed  in  equity  to  search  for  joint  prop- 
erty.    {Perkins  v.  Kendall,  3  Civ.  Pro.  E.  240). 

Sub-division  3. — After  Issue   and  Before  Eeturn 
OP  Execution. 

The  second  remedy  provided  by  the  Code  of  Civil  Pro- 
cedure, is  for  an  order  made  or  a  warrant  issued  against 
a  judgment  debtor,  after  the  issuing  and  before  the  re- 
turn of  an  execution.     (Co.  Civ.  Proc.  §  2432,  subd.   2). 

At  any  time  after  the  issuing  of  an  execution  against 
property,  as  prescribed  in  section  twenty -four  hundred 
and  fifty-eight  of  the  Code,  and  before  the  return 
thereof,  the  judgment  creditor,  upon  proof,  by  affidavit, 
or  other  competent  written  evidence,  that  the  judgment 
debtor  has  property,  which  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment,  is  entitled  to 
an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined  concerning  his  property,  at  the  time  and 
place  specified  in  the  order.     (Co.  Civ.  Proc.  §  2436). 

The  proceedings  mentioned  in  this  subdivision,  are 
rather  in  aid  of  an  execution,  than  supplementary 
thereto.  They  enable  the  plaintiff  to  discover  the  prop- 
erty of  the  judgment  debtor  who  is  concealing  it. 
Where  the  property  is  beyond  the  reach  of  an  execu- 
tion, or  is,  for  some  reason,  not  subject  to  levy,  it  en- 
ables the  court,  or  judge,  at  once  to  appoint  a  receiver, 
in  order  to  reach  ifc  by  that  remedy.  The  facts  entit- 
ling the  judgment  creditor  to  this  remedy  should  be 
clear;  and  he  is  required  to  comply  closely  with  the 
requirements  of  the  section,  and  to  show  to  the  satisfac- 
tion of  the  judge  that  the  judgment  debtor  not  only  has 
property,  but  that  he  unjustly  refuses  to  apply  it  to 
the  payment  of  the  judgment.  Where,  however,  the 
affidavit  shows  such  facts,  the  order  may  be  granted, 
and  the  examination  may  be  as  complete  as  in  a  case 
where  the  order  is  granted  after  the  return  of  an  exe- 
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cution.  The  issuing  of  an  execution,  in  the  cases  speci- 
fied, is  always  necessary  as  a  condition  precedent  to 
the  right  ol  the  judgment  creditor  under  this  sub- 
division, to  apply  for  the  order.  {SacJcett  v.  Newton,  10 
How.  Pr.  560).  While  the  statute  requires  that  an  exe- 
cution shall  have  been  issued,  as  a  condition  precedent 
to  applying  for  an  order  under  this  sub-division,  yet 
the  time  is  not  limited  after  the  execution  has  once 
been  issued,  within  which  the  proceeding  may  be  begun, 
except  the  general  limitation  of  ten  years;  for  the  lan- 
guage of  the  section  is  that  "at  any  time"  after  the 
issuing  of  the  execution,  the  creditor  is  entitled  to  his 
order,  upon  making  the  necessary  proof.  (Co.  Civ. 
Proc.  §  2436).  The  fact  that  this  proceeding  is  author- 
ized to  be  brought  before  the  return  of  an  execution, 
does  not  limit  the  time  for  making  the  application  to 
merely  the  time  intervening  between  the  issue  and  the 
return  of  the  execution.  Perhaps  it  might  be  considered 
that  for  all  practical  purposes,  after  the  execution  has 
been  returned,  the  proceeding  would  not  be  under  this 
sub-division  but  under  the  provisions  of  sub-division  one 
of  section  twenty-four  hundred  and  thirty-two,  where  it 
is  brought  after  the  return  of  an  execution.  But  still, 
where  the  right  to  proceed  under  this  sub-division  exists, 
the  return  of  the  execution  makes  no  difference  with  the 
right;  and  if  the  proceeding  is  not  begun  until  after  the 
execution  has  been  returned,  still  it  is  proper,  and  the 
examination  is  the  same  as  if  brought  before  the  return 
thereof. 

The  proceedings  under  this  sub-division,  where  the 
order  is  granted,  are  the  same  as  under  the  first  sub-di- 
vision; and  it  is  not  necessary  to  examine  them  separ- 
ately here ;  but  they  will  be  treated  of  the  same  as  those 
proceedings. 

Sub-division  4. — Against  Third  Person,  etc. 

The  third  remedy  provided  by  the  Code  of  Civil  Pro- 
cedure is  for  an  order,  made  after  the  issuing,  and  either 
before  or  after  the  return,  of  an  execution,  against  a  per- 
son who  has  property  of  the  judgment  debtor,  or  is  in- 
debted to  him. 
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The  proceedings  under  this  sub-division  may  be  pur- 
sued, either  alone,  or  simultaneously  with  the  proceed- 
ings under  either  sub-division  first  or  sub-division  second 
of  this  section.     (Co.  Civ.  Proc.  §  24S2  Subd.  3). 

Upon  proof,  by  affidavit,  or  other  competent  written 
evidence,  to  the  satisfaction  of  the  judge,  that  au  execu- 
tion against  property  has  been  issued,  as  prescribed  in 
section  twenty-four  hundred  and  fifty-eight  of  the  Code, 
and  either  that  it  has  been  returned  wholly  or  partly  un- 
satisfied, or  that  it  has  not  been  returned;  and  also  that 
any  person  or  corporation  has  personal  property  of  the 
judgment  debtor,  exceeding  ten  dollars  in  value,  or  is 
indebted  to  him  in  a  sum  exceeding  ten  dollars  ;  the  judg- 
ment creditor  is  entitled  to  an  order  requiring  that  per- 
son or  corporation  to  attend  and  be  examined  concern- 
ing the  debt,  or  other  property,  at  a  time  and  place 
specified  in  the  order.  The  judge  may,  in  his  discretion, 
require  notice  of  the  subsequent  proceedings  to  be  given 
to  the  judgment  debtor,  in  such  a  manner  as  he  deems 
just.  But  a  receiver  shall  not  be  appointed  without  such 
a  notice,  except  as  otherwise  prescribed  in  article  second 
of  title  twelve  of  chapter  seventeen  of  the  Code.  (Co. 
Civ.  Proc.  §  2441). 

Proceedings  to  examine  a  person  who  is  indebted  to  a 
judgment  debtor,  must  be  instituted  in  the  county  where 
the  judgment  debtor  resides.  It  would  occasion  an  un- 
necessary degree  of  hai'dship  and  inconvenience  toward 
the  judgment  debtor,  without  any  corresponding  benefit 
to  the  creditor,  if  the  creditor  were  allowed  to  inaugurate 
the  proceedings  in  any  county  to  which  execution  has 
been  issued.  {Merrill  v.  AlUn,  46  Hun,  623).  To  allow 
the  proceedings  to  be  taken,  or  continued  without  any 
notice  to  the  judgment  debtor,  would  often  open  the  door 
to  injustice  and  fraud;  and  notice  should  in  all  cases  be 
given,  unless  by  giving  the  notice,  there  would  be  a  fail- 
ure of  justice,  as  by  giving  a  dishonest  debtor  an  oppor- 
tunity of  removing  his  property  from  the  jurisdiction  of 
the  courts  of  this  state.  But,  sometimes  it  is  impossible 
to  give  such  notice,  as  in  cases  where  he  has  left  the  state 
or  conceals  himself.  In  all  cases,  however,  the  matter  of 
giving  notice  is  left  the  discretion  of  the  judge ;  and 
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whether  or  not  a  notice  shall  be  given  to  the  judgment 
debtor,  should  be  determined  by  the  circumstances  of 
each  case.  {Thr cop's  note  to  %  2441).  The  exception  re- 
ferred to  in  the  last  clause  of  section  twenty -four  hun- 
dred and  forty-one  as  to  the  appointment  of  a  receiver,  re- 
fers to  the  provisions  of  section  twenty-four  hundred  and 
sixty-four  of  the  Code,  which  will  be  found  treated  of  in 
article  fifth  of  this  chapter. 

Proceedings  against  third  persons,  or  corporations, 
who  are  not  interested  in  the  judgment  or  execution, 
are  at  the  best,  harsh  measures  in  their  nature;  and 
should  not  be  ordered  except  in  a  clear  case;  and  then 
only  on  proof  which  is  more  than  the  mere  information 
and  belief  of  the  judgment  creditor.  {People  v.  Jones,  1 
Abb.  N.  0.  172).  In  the  case  of  Day  v.  Lee  (52  How. 
Pr.  95)  the  court  says  that  many  cases  have  come  before 
it  where  third  persons  have  been  damaged,  without  any 
reason  whatever,  and  such  orders  are  a  hardship  and 
should  be  discountenanced;  and  tliat  there  is  necessity  of 
a  rule  requiring  the  facts  to  be  stated,  and  not  the  mere 
opinion  or  belief  of  the  judgment  debtor.  A  third  per- 
son cannot  be  examined  in  proceedings  supplementary 
to  execution,  as  to  the  property  of  the  judgment  debtor, 
where  the  judgment  debtor  is  a  corporation  created  by 
the  laws  of  this  State  (Fitchhurgh  Nafl  Bank  v.  Bush- 
wick  Chem.  TFfc's,  13  Civ.  Pro.  E.  155);  nor  where  the 
property  in  the  hands  of  the  third  person  is  held  by  him 
as  receiver,  although  it  belongs  to  the  judgment  debtor. 
(Id).  Where,  however,  a  corporation  may  be  examined, 
as  provided  in  section  twenty-four  hundred  and  forty- 
one  of  the  Code,  its  books  ma)'^  be  procured  by  means  of 
an  ordinary  subpoena  duces  tecum  served  on  the  officer 
having  charge  of  the  books;  but  it  is  not  sufficient  if 
such  subpoena  is  served  upon  a  mere  employee  of  the 
corporation.  {Wainwright  v.  Tiffing,  13  Civ.  Pro.  R. 
222). 

As  we  have  before  seen,  the  question  of  the  title  of 
property  in  the  hands  of  a  third  person  which  is  claimed 
by  such  third  person,  cannot  be  tried  in  supplemen- 
tary proceedings.  A  creditor  upon  making  proof  by 
affidavit,  or  by  other  competent  written  evidence,  of  the 
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facts  required  by  section  twenty -four  hundred  and  forty - 
one  of  the  Code,  is  entitled  to  the  order  requiring  such 
person  or  corporation  to  attend  and  be  examined  con- 
cerning the  debt  or  other  property,  at  a  time  and  place 
specified  in  the  order;  but  as  the  order  is  ex  parte,  and 
granted  without  an  opportunity  being  given  to  such  third 
person  or  corporation  to  oppose  the  motion,  by  affidavits 
showing  that  such  property  does  not  actually  belong  to 
the  judgment  debtor,  while  such  an  order  will  be  suffi- 
cient to  compel  a  person  or  corporation  to  appear  before 
the  judge  or  referee,  it  cannot,  nor  can  the  proceedings 
had  under  it,  determine  the  rights  of  such  third  person 
or  corporation,  if  he  or  it  claims  to  be  the  real  owner  of 
the  property.  The  proof  given  by  the  plaintiff  is  suffi- 
cient to  give  the  judge  jurisdiction  to  grant  the  order; 
and  it  is  usually  granted,  almost  as  a  matter  of  course, 
upon  the  proper  proof  being  presented ;  but  where  the 
person  or  corporation  thus  ordered  to  appear,  to  be  ex- 
amined, by  affidavit,  or  other  evidence,  sets  up  a  claim 
to  the  property,  and  that  the  title  thereof  is  in  himself 
and  not  in  the  judgment  debtor,  the  proceedings  cannot 
be  continued  to  test  that  question.  The  judge  has  no 
power  to  try  the  question  of  title.  The  proper  course  is 
to  apply  to  the  court  or  judge  for  the  appointment  of  a 
receiver  of  the  debtor's  property ;  and  after  such  ap]point- 
ment,  he  may  bring  an  action  to  test  the  title  of  the 
property.  {Crounse  v.  Whipple,  34  How.  Pr.  333;  Teller 
V.  Randall,  40  Barb.  242).  Supplementary  proceedings 
are  limited  to  reaching  the  property  of  the  debtor,  which 
is  either  in  his  possession,  or  in  the  possession  of  another 
party,  but  conceded  to  belong  to  the  debtor,  or  when 
there  is  no  substantial  claim  made  to  it  by  such  other 
party.     (Id). 

Sec.  3.  Before  what  judge  proceedings  had. 

Either  special  proceeding  may  be  instituted  before  a 
judge  of  the  court  out  of  wliich,  or  the  county  judge, 
the  special  county  judge,  or  the  special  surrogate  of  the 
county  to  which  the  execution  was  issued,  or  where  it 
was  issued  to  the  city  and  county  of  jSTew  York,  from 
a»court  other  than  the  city  court  of  that  city,  before  a 
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judge  of  the  court  of  common  pleas  for  that  city  and 
county.  Where  the  execution  was  issued  out  of  a  court 
other  than  the  supreme  court,  and  is  shown  by  affidavit 
that  each  of  the  judges  before  whom  the  special  proceed- 
ing might  be  instituted,  as  prescribed  by  this  section,  is 
absent  from  the  county,  or  for  any  reason  unable  or 
disqualified  to  act,  the  special  proceedings  may  be  in- 
stituted before  a  justice  of  the  supreme  court.  In  that 
case  if  he  does  not  reside  within  the  judicial  district  em- 
bracing the  county  to  which  the  execution  was  issued, 
the  order  made  or  warrant  issued  by  him  must  be  re- 
turnable to  a  justice  of  the  supreme  court  residing  in  that 
district,  or  the  county  judge,  or  the  special  county  judge, 
or  special  surrogate  of  that  or  an  adjoining  county,  as 
directed  in  the  order  or  warrant.  (Co.  Civ.'  Proc.  §  2434). 
The  provisions  of  this  section  are  substantially  the 
same  as  those  of  section  two  hundred  and  ninety-two 
of  the  Code  of  Procedure,  so  the  rulings  under  that 
Code  will  be  substantially  the  law  as  it  now  is  in  force. 
The  words  ' '  an  inferior  "  were  added  to  the  section  by 
the  amendment  of  1881,  to  remove  a  doubt  as  to  whether 
or  not  in  the  first  department  the  supreme  court  justices 
had  jurisdiction  in  supplementary  proceedings.  Before 
that  amendment  it  had  been  held  that  they  had  no  jur- 
isdiction in  those  proceedings.  {Baldwin  v.  Perry,  1  Civ. 
Pro.  R.  32;  see  also  note  p.  33).  But  afterwards 
on  appeal,  it  was  decided  that  a  justice  of  the  su- 
preme court  in  that  department,  as  well  as  in  the  other 
departments,  had  power  to  grant  an  order  instituting 
these  proceedings  ;  and  that  such  powers  were  co-exten- 
sive with  the  boundaries  of  the  State,  and  all  proceedings 
might  be  had  before  him  anywhere  in  the  State,  if  the 
judgment  was  one  in  his  own  court,  excepting  that  he 
could  not  compel  the  attendance  of  the  judgment  debtor 
at  any  place,  other  than  in  the  county  of  such  judgment 
debtor's  residence  ;  as  he  cannot  be  required  to  attend  in 
any  other  county  than  that  of  his  residence,  or  where 
he  has  a  place  for  the  transaction  of  his  regular  business 
in  person.  {Crounse  v.  Wlieeler,  33  How.  Pr.  337;  Bing- 
ham r.  Disbrow,  14  Abb.  Pr.  251).  A  justice  of  the 
53 
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supreme  court  may  act  in  any  case  upon  the  necessary 
facts  being  presented  to  him  by  affidavit,  duly  verified, 
without  regard  to  his  residence,  or  location.     (Id). 

The  order  is  within  the  jurisdiction  of  the  judge  of  the 
county  to  which  the  execution  has  been  issued  {Miller  v. 
Adams,  52  N.  Y.  409);  although  the  execution  was  made 
returnable  to  another  county.  {Stryhing  v.  Hicks,  2 
Law  Bull.  6).  A  county  judge  cannot  make  an  order  to 
examine  a  third  party  on  a  judgment  iu  the  supreme 
court,  unless  an  execution  has  been  issued  to  his  county. 
{Terry  v.  Hultz,  8  Abb.  Pr.  N.  S.  109).  A  judge  of  the 
city  court  of  New  York  city  has  jurisdiction  to  entertain 
these  proceedings  in  the  same  manner  and  with  like 
effect  as  other  courts  of  record;  as  that  court  was  by  the 
laws  of  1872  made  a  court  of  record  (Laws  1872,  chap. 
629) ;  but  the  right  was  not  given  to  such  court  to  enter- 
tain these  proceedings  until  1874.  (Laws  1874,  chap. 
545).  While  that  statute  has  itself  been  repealed  by  the 
general  repealing  act  of  1880,  the  right  of  a  judge  of  that 
court  to  entertain  these  proceedings,  was  retained  by 
section  twenty-four  hundred  and  thirty-four  of  the  Code 
of  Civil  Procedure,  cited  above.  As  has  been  noticed, 
the  city  court  of  the  city  of  New  York  is  excepted 
from  the  provisions  of  that  section,  so  far  as  relates  to 
bringing  the  proceeding  before  a  judge  of  the  court  of 
common  pleas,  where  the  judgment  was  recovered  in  an 
inferior  court  of  that  city.  Where  the  execution  is 
issued  from  any  other  inferior  court  of  the  city  of  New 
York,  than  the  city  court  of  that  city,  the  proceeding 
must  be  commenced  before  a  judge  of  the  court  of  com- 
mon pleas  ;  but  where  the  execution  is  issued  from  the 
city  court,  the  proceeding  is  begun  before  a  judge  of  that 
court.  And  it  has  been  held  that  a  judge  of  that  court 
had  jurisdiction  of  the  proceeding,  even  after  a  transcript 
of  judgment  recovered  in  such  court  had  been  filed  in 
the  county  clerk's  office.  {Holhrooh  v.  Orgler,  49  How. 
Pr.  289). 

Where  the  proceeding  Includes  an  application  for  a 
warrant  for  the  arrest  of  the  judgment  debtor,  it  may  be 
brought  before  the  same  judges  or  justices,  as  where 
merely  the  examination  of  the  judgment  debtor  is  de- 
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sired;  and  where  such  order  for  the  arrest  of  the  judg- 
ment debtor  is  made  by  a  judge  of  the  supreme  court  at 
chambers,  it  is  not  necessary  that  the  judge  reside  in  the 
same  county  as  the  debtor  ( Wilson  v.  Andrews,  9  How, 
Pr.  39);  nor  in  the  judicial  district;  but  if  he  does 
not  reside  in  the  same  judicial  district  embracing  the 
county  to  which  the  execution  was  issued,  the  order  or 
warrant  issued  by  him,  must  be  made  returnable  to  a 
justice  of  the  supreme  court  residing  in  that  district,  or 
to  a  county  judge  or  a  special  county  judge  of  that  or  of 
an  adjoining  county,  as  directed  in  the  order  or  warrant. 
(Co.  Civ.  Proc.  §  2434).  The  power  of  a  justice  of  the 
supreme  court  to  grant  an  order  or  a  warrant  of  arrest  to 
be  executed  in  a  distant  part  of  the  state,  should  not  be 
exercised,  unless  to  prevent  a  failure  of  justice.  (  Wilson 
V.  Andreios.  supra).  A  judge  may  entertain  the  pro- 
ceeding upon  an  execution  against  property,  issued  out 
of  his  own  court;  and  such  execution  need  not  have  been 
issued  to  his  own  county.  {Gould  v.  Moore,  51  How,  Pr. 
188). 

The  city  judge  of  Brooklyn  has  no  authority  or  juris- 
diction to  make  an  order  in  supplementary  proceedings 
on  an  execution  out  of  the  supreme  court  (Cushman  v. 
Johnson,  13  How,  Pr.  495);  but  the  recorder  of  the  city 
of  Troy  may  make  an  order  in  a  proper  case.  {Hayner 
"v.  James,  17  JST.  Y.  316). 

A  county  judge  may  entertain  the  proceeding  for  the 
collection  of  a  tax  from  a  delinquent  taxpayer  residing 
in  his  county,  in  a  case  in  which  such  a  proceeding  is 
authorized  by  the  statute.  A  judge  of  the  court  of  com- 
mon pleas  may  entertain  a  proceeding  on  a  recognizance 
which  has  been  forfeited  in  a  criminal  court  of  the  county 
of  New  York,  as  such  a  judgment  is  in  fact  a  judgment 
of  the  New  York  court  of  common  pleas.  (Laws  1854 
chap.  198 ;  Co.  Civ.  Proc.  §  286). 

The  recorder  of  the  city  of  Albany  may  entertain  a 
proceeding  supplementary  to  an  execution.  (Laws  1872, 
chap.  284;  8  Eev.  Stat.  7th  Ed.  2552). 

In  the  city  and  county  of  New  York,  a  special  pro- 
ceeding instituted  before  a  judge  of  a  court  of  record,  or 
a  proceeding  commenced  before  a  judge  of  the  court,  out 
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of  court,  in  an  action  or  special  proceeding  pending  in  a 
court  of  record,  may  be  continued  from  time  to  time,  be- 
fore one  or  more  other  judges  of  the  same  court,  with  like 
effect,  as  if  it  had  been  instituted  or  commenced  before 
the  judge,  who  last  hears  the  same.    (Co.  Civ.  Proc.  §  26). 

In  case  of  the  death,  sickness,  resignation  removal  from, 
office,  absence  from  the  county,  or  other  disability  of  an 
officer,  before  whom  a  special  proceeding  has  been  insti- 
tuted, where  no  express  provision  is  made  by  law  for  the 
continuance  thereof,  it  may  be  continued  before  the  of- 
ficer's successor,  or  any  other  officer  residing  in  the  same 
county,  before  whom  it  might  have  been  originally  insti- 
tuted; or,  if  there  is  no  such  officer  in  the  same  county, 
before  an  officer  in  an  adjoining  county,  who  would  or- 
iginally have  had  jurisdiction  of  the  subject-matter,  if  it 
had.  occurred,  or  existed  in  the  latter  county.  (Co.  Civ. 
Proc.  §  52). 

A  special  proceeding,  instituted  before  a  judge  of  the 
superior  court  of  Buffalo,  or  the  city  court  of  Brooklyn, 
or  a  proceeding  commenced  before  a  judge  of  either  of 
those  courts,  out  of  court,  in  an  action  or  special  pro- 
ceeding pending  in  his  court,  may  be  continued,  from 
time  to  time,  before  one  or  more  other  judges  of  the 
same  court,  as  prescribed  by  law,  with  respect  to  like 
proceedings,  before  a  judge  of  a  court  of  record  in  the. 
city  of  New  York.     (Co.  Civ.  Proc.  §  279). 

The  three  sections  just  quoted  apply  to  a  special  pro- 
ceeding instituted  supplementary  to  an  execution  igsued 
against  property  ;  and  the  judge  before  whom  it  is  con- 
tinued, as  prescribed  in  either  of  those  sections  is  deemed 
to  be  a  judge  to  whom  an  order  or  warrant  is  return- 
able, for  the  purpose  of  any  of  the  provisions  of  the 
article  of  the  Code  relating  to  proceedings  to  compel  the 
examination  of  the  judgment  debtor,  or  his  debtor  or 
bailee,  or  to  the  article  relating  to  the  appointment  of  a 
receiver  in  such  cases.     (Co.  Civ.  Proc.  §  2462). 

Sec.  4.  The  affidavit. 

SUB-DIYISION   1. — To    GBTAIlSr   OrDER  FOR  EXAMINATION. 

Where  the  proceeding  is  brought,  after  the  return  of 
an  execution,  as  provided  by  sub-division  one  of  section 
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twenty-four  hundred  and  thirty- two,  the  judgment 
creditor  must  prove  by  affidavit,  or  other  competent 
written  evidence,  that  the  proceeding  is  commenced 
within  ten  years  after  the  return  of  an  execution  against 
property  ;  that  an  execution  was  duly  issued  out  of  a 
court  of  record,  and  upon  a  judgment,  specified  in  sec- 
tion twenty-four  hundred  and  fifty-eight  of  the  Code; 
and  that  such  execution  has  been  returned  wholly  or- 
partly  unsatisfied.'  Under  section  two  hundred  and 
ninety-two  of  the  Code  of  Procedure,  it  was  held  that 
an  affidavit  was  not  necessary  to  give  the  court  juris- 
diction of  the  proceeding.  {Scott  v.  Durfee,  59  Barb. 
390,  note;  Collier  v.  De  Revere,  7  Hun,  61).  In  the  case 
last  cited,  Talcott,  J.,  says  that  he  apprehended  that  the 
affidavit  had  been  required  by  the  officer  to  whom  the 
application  was  made,  for  his  own  private  satisfaction, 
because  he  must,  in  general,  be  ignorant  of  the  facts 
which  entitle  the  party  to  the  order ;  yet  if  he  sees  fit  to 
grant  the  order,' on  the  mere  statement  of  the  applicant, 
he  may  do  so,  taking  the  responsibility  of  being  able  to 
prove  the  existence  of  the  necessary  facts  when  called 
upon  ;  and  that  an  objection  to  the  sufficiency  of  the 
affidavit  presented  for  the  purpose  of  obtaining  such  an 
order  could  not  be  made  by  the  defendant.  In  that  case 
the  objection  to  the  affidavit  was  that  it  did  not  recite 
that  the  proceeding  was  begun  by  the  personal  repre- 
sentatives of  the  deceased  judgment  creditor,  and  did 
not  refer  to  the  decease  of  the  original  plaintiff,  or  that 
the  proceeding  was  instituted  in  behalf  of  the  executrix. 
The  court  held  that  the  existence  of  the  necessary  facts, 
is  all  that  is  required  ;  and  if  the  court  is  satisfied  that 
such  facts  exist,  the  judge  may  make  the  order;  and 
that  the  existence  of  such  facts  need  not  be  made  to 
appear  by  formal  proof,  further  than  such  as  the  officer 
may  require  to  satisfy  his  own  conscience. 

Under  the  Code  of  Civil  Procedure,  the  section  of  the 
Code  of  Procedure  from  which  the  rule  is  taken,  was 
amended  by  requiring  the  proof  of  all  the  facts  neces- 
sary to  give  the  judge  jurisdiction.  Such  proof  may  be 
made  by  affidavit  or  other  competent  written  evidence, 
as  by  the  production  of  letters  testamentary,   in  case 
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the  proceeding  is  instituted  by  the  administrator  of  a 
deceased  judgment  creditor,  or  the  written  assignment 
of  the  judgment,  in  case  the  proceeding  is  brought  by 
the  assignee  of  the  judgment  creditor;  for  as  we  have 
seen,  the  term  judgment  creditor  includes  the  personal 
representatives  and  assignees  of  such  judgment  creditor 
as  well  as  the  creditor  himself.  Under  the  Code  of 
Procedure  it  was  considered  to  be  better  practice,  to 
show  all  of  the  facts  by  afiidavits,  even  though  under 
that  practice,  an  affidavit  was  not  necessary.  But  under 
the  present  Code,  an  affidavit,  or  other  competent  writ- 
ten evidence,  is  absolutely  required.  So  if  an  assignee 
makes  the  affidavit,  it  shonld  appear  on  its  face  by 
what  right  lie  moves  in  the  matter;  and  if  it  does  not 
so  appear,  and  the  order  is  obtained,  it  will  be  irregular. 
{Lindsay  v.  Sherman,  5  How.  Pr.  308).  In  the  city  of 
New  York  the  proof  of  the  facts  necessary  to  procure 
an  order  for  the  examination  of  a  judgment  debtor, 
may  be  furnished  by  the  owner  of  the  judgment,  or  his 
attorney,  or  if  not  by  either  of  those  parties,  then  by  an 
agent  of  the  judgment  creditor,  who  has  charge  of  the 
collection  of  the  judgment.  {Conway  v.  Hitchins,  9  Barb. 
378).  The  affidavit  may  be  made  by  any  person  who 
knows  the  facts  which  are  to  be  sworn  to,  and  that  he 
is  either  the  owner  of  the  judgment,  his  assignee  or 
attorney,  or  by  any  person  who  has  the  right  to  collect 
the  judgment,  as  the  personal  representative  of  the  judg- 
ment creditor;  or  by  a  person  having  no  interest  in  the 
judgment;  but  when  made  by  such  a  person,  he  must 
show  that  he  is  acquainted  with  the  facts,  and  how  he  is 
so  acquainted,  and  that  the  affidavit  is  made  by  him  at 
the  request  of  the  owner  of  the  judgment  or  his  agent  or 
attorney.  It  should  appear  in  some  way  that  the  per- ) 
son  making  the  affidavit  is  authorized  so  to  do;  and  that 
he  does  not  merely  act  as  an  intruder  into  other  peoples'^ 
business;  and  if  he  is  not  connected  with  the  judgment, 
nor  requested  to  make  the  affidavit  by  the  judgment 
creditor,  or  one  having  authority  to  act  for  him,  the 
judge  gets  no  authority  or  jurisdiction  to  issue  the  order; 
and  if  an  order  is  made  upon  such  an  unauthorized 
affid3,vit,  it  wiU  be  set  aside  on  motion;  especially  in  a 
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case  where  neither  the  plamtifE  in  the  judgment,  nor  any- 
one authorized  to  ai)pear  for  him,  appears  in  the  proceed- 
ing. {Frederick  v.  Decker,  18  How.  Pr.  96).  But  it  is 
not  necessary  that  the  evidence  connecting  the  person 
making  the  affidavit  with  the  owner  of  the  judgment, 
shall  be  absolutely. conclusive  in  its  nature.  Slight  evi- 
dence showing  that  the  person  making  the  affidavit  is 
authorized  to  do  so,  is  sufficient.  It  has  been  held  that 
a  mere  statement  that  the  person  making  the  affidavit 
is  the  agent  of  the  owner  of  the  judgment,  however,  is 
not  sufficient;  but  that  he  should  state  in  his  affidavit 
the  natiire  of  his  agency  {Hawes  v.  Barr,  7  Eobt.  i52); 
but  the  rule  is  otherwise  in  case  the  affidavit  is  made 
by  the  attorney  of  the  judgment  creditor.  {Miller  v. 
Adams,  -52  N.  Y.  409;  Kress  v.  Morehead,  8  N.  Y.  S. 
Eep.  858).  In  case  the  proceeding  is  instituted  by  the 
attorney  of  the  judgment  creditor  to  enforce  payment  of 
the  judgment  to  the  extent  of  his  lien  therein,  the 
affidavit  should  show  the  status  of  the  attorney,  in  regard 
to  the  case.     {Russell  v.  Somerville,  4  Law  Bull.  3). 

Where  the  proceeding  is  instituted  on  a  judgment  of  a 
justice's  court  which  has  been  docketed  in  the  county 
clerk's  office,  the  affidavit  should  be  entitled  in  the 
county  court;  but  an  in^egularity  in  that  respect  does  not 
render  the  proceedings  void,  although  the  debtor  may 
move  to  set  aside  the  proceedings  on  the  ground  of  the 
irregularity,  {People  v.  Oliver,  66  Barb.  570).  It  it  not 
necessary  to  state  that  the  debtor  has  jDroperty.  {Hatch 
V.  Weyburn,  8  How.  Pr.  163).  It  is  the  right  of  the 
judgment  creditor  to  examine  into  that  question.  The 
rule  is  the  same  as  in  a  judgment  creditor's  action,  that 
the  judgment  creditor  proceeds  at  his  own  peril  of  costs; 
and  if  he  discovers  that  the  debtor  has  no  property,  he 
is  liable  himself  for  the  costs  of  the  proceeding  ;  and  the 
judgment  debtor  is  not  injured,  and  cannot  object  to  the 
order,  or  to  the  appointment  of  a  receiver.  ( Wehh  \.Over- 
mann,  6  Abb.  Pr.  92). 

The  affidavit  should  truly  describe  the  judgment  which 
is  the  basis  of  the  proceeding.  {Kennedy  v.  Weed,  10 
Abb.  Pr.  62).  In  that  case  the  affidavit  described  the 
judgment  as  being  against  Ira  Weed  and  Mary  Weed, 
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and  tlie  transcript  docketed  was  as  of  a  judgment  against 
Ira  Weed  and  Mrs.  Weed;  and  it  was  held  that  the  pro- 
ceedings must  be  dismissed,  as  the  objection  went  to  the 
jurisdiction  of  the  judge  granting  the  order,  and  cannot 
be  cured  by  an  amendment,  nor  waived  by  the  parties; 
and  an  objection  on  that  ground  is  available  at  any  stage 
of  the  proceeding.  (Id).  The  affidavit  must  set  forth 
that  the  judgment  had  been  docketed;  merely  stating 
that  the  judgment-roll  was  filpd,  is  not  enough.  {Hawes 
V.  Barr,  7  Robt.  452).  In  case  the  judgment  is  of  a 
local  court  of  limited  jurisdiction,  of  which  a  transcript 
is  filed  in  the  county  clerk's  office,  the  affidavit  must  set 
forth  that  the  transcript  was  filed  before  the  execution 
was  issued  ;  alleging  that  all  these  acts  were  done  on  the 
same  day  that  the  execution  was  issued,  has  been  held 
not  to  be  sufficient  (I£o Arthur  v.  Lanshnrgli,  10.  E.., 
]Sr.  S.  211);  but  that  is  not  believed  to  be  the  correct  rule; 
as  the  courts  will  not  take  the  trouble  to  examine  into  frac 
tions  of  a  day  to  determine  whether  or  not  the  execution 
was  issued  after  the  transcript  was  filed;  nor  will  a  judge 
pronounce  an  order  irregular,  unless  it  is  clear  that  the 
execution  was  issued  before  the  transcript  was  filed. 

As  we  have  seen,  the  affidavit  need  not  state  that  the 
debtor  has  any  property;  but  the  execution  must  be  one 
against  property,  and  the  affidavit  should  allege  that 
fact.  {People  v.  Hulburt,  5  How,  Pr.  446).  In  cases, 
other  than  upon  judgments  of  a  justice's  court,  the  af- 
fidavit need  not  state  that  a  transcript  of  the  judgment 
has  been  filed  in  the  county  clerk's  office  of  the  county 
to  which  the  judgment  debtor  has  removed.  The  debtor 
cannot  by  changing  his  place  of  residence,  deprive  the 
creditor  of  the  right  to  an  order  for  his  examination,  af- 
ter such  right  has  once  become  absolute.  {Bing/iam  v. 
Bisbrow,  37  Barb.  24),  Where,  however,  an  order  was 
granted  for  the  examination  of  a  judgment  debtor,  upon 
an  affidavit  which  did  not  state  that  the  execution  was 
issued  out  of  the  court  of  common  pleas  after  a  transcript 
was  filed  ;  it  was  dismissed,  but  without  costs.  {Sims  v. 
Frier,  2  Law  Bull.  97). 

Formerly  these  proceedings  could  be  had  on  a  judg- 
ment of  a  court  of  record,  although  the  amount  of  the 
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jndgment  was  less  than  twenty-five  dollars;  as  that  limit 
was  confined  to  judgments  recovered  in- a  justice's  court, 
of  which  a  transcript  had  been  filed,  in  the  county  clerk's 
ofl[ice;  but  by  the  Code  of  Civil  Procedure,  the  proceed- 
ing cannot  be  had  in  any  case,  unless  the  judgment 
amounts  to  twenty-five  dollars.  It  should  appear  in  the 
afiidavit  that  the  judgment  is  for  an  amount  not  less  tlian 
that  sum.  It  need  not  appear  that  it  is  for  that  sura, 
"exclusive  of  costs;"  for  as  we  have  seen  before,  it  is  no 
longer  required  that  a  judgment  for  that  sum,  in  order 
to  entitle  the  judgment  creditor  to  an  order  to  examine 
the  debtor,  shall  be  exclusive  of  costs ;  except  that  in 
order  to  institute  supplementary  proceedings  upon  a 
judgment  of  a  justice's  court,  a  transcript  of  which  has 
been  filed  in  the  county  clerk's  office,  it  must  appear  that 
the  judgment  was  for  not  less  than  twenty-five  dollars, 
exclusive  of  costs;  for  by  section  thirty  hundred  and 
forty-three  of  the  Code,  a  judgment  recovered  in  a  jus- 
tice's court  in  order  to  be  a  lien  on  real  property,  must 
be  for  an  amount  not  less  than  twenty-five  dollars,  ex- 
clusive of  costs.  (Co.  Civ.  Proc.  §  3043).  This  excep- 
tion also  applies  to  the  municipal  court  of  Eochester  and 
the  district  courts  of  New  York.  {Mason  v.  Racket,  21 
Wkly.  Dig.  79).     See  sub-division  1  of  section  2,  supra. 

The  affidavit  need  not,  however,  allege  that  the  judge 
has  jurisdiction,  if  it  shows  the  facts  which  confer  juris- 
diction, and  that  the  judgment  was  correctly  given. 
{Conway  v.  Hitchins,  9  Barb.  378).  It  is  sufficient  proof, 
to  show  the  return  of  the  execution  unsatisfied,  if  the 
the  judgment  creditor  allege  that  fact  in  his  afiidavit. 
(Id).  The  copy  of  the  affidavit  required  to  be  served  on 
the  judgment  debtor  must  be  a  complete  copy.  It  should 
contain  the  signature  of  the  one  who  makes  it,  and  the 
officer  before  whom  it  is  taken;  and  if  it  omits  that,  it  is 
defective.  {Nafl  Print  Co.  v.  Patterson,  4  Law.  BuU. 
64).      '  - 

Whenever  application  is  made  ex  parte,  on  affidavit  to 

a  judge  or  court  for  an  order,  the  affidavit  shall  state 

whether  any  previous  application  has  been  made  for 

such  order,  and,  if  made,  to  what  court  or  judge,  and 

54 
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what  order  or  decision  was  made  thereon,  and  what 
new  facts,  if  any,'  are  claimed  to  be  shown.  And  for  the 
omission  to  comply  with  this  rule,  any  order  made  on 
such  application,  may  be  revoked  or  set  aside.  This  rule 
shall  apply  to  proceedings  supplementary  to  execution. 
(Gen.  Eule,  25).  By  the  last  sentence  of  the  general  rule 
just  cited,  it  is  specifically  made  to  apply  to  proceedings 
supplementary  to  an  execution.  So  the  decision  in  the 
case  of  SchancTc  v.  Conover  (56  How.  Pr.  487)  in  so  far 
as  it  can  be  modified  by  a  general  rule,  is  changed;  so 
that  the  affidavit  shall  now  state  whether  any  previous 
application  has  been  made  for  the  order;  and  if  so,  to 
what  judge,  and  what  order  or  decision  was  made 
thereon.  The  court  in  the  case  of  Schanck  v.  Conover 
[supra)  distinctly  stated  that  the  rule  was  not  intended 
to  apply  to  orders  in  supplementary  proceedings,  and  if 
intended  to  apply  to  them,  such  intent  was  inoperative. 
(Id.;  see  cases  cited  on  p.  438).  But  the  rule  has  been 
amended  since  that  decision,  as  quoted  above;  still  it  is 
open  to  some  doubt,  whether  or  not,  in  case  the  affida- 
vits are  sufficient  to  give  the  court  jurisdiction,  and  show 
the  judgment  creditor  to  be  entitled  to  the  relief  asked, 
such  right  can  be  defeated  by  a  mere  failure  to  comply  with 
that  rule,  or  can  be  altered  by  it.  (Olenney  v.  Stedwell, 
64  N.  Y.  120).  But  in  view  of  the  rule,  it  should  always 
be  complied  with.  Even  before  the  rule  was  specifically 
made  applicable  to  these  proceedings,  it  was  held  that 
the  debtor  should  not  disregard  an  order  made  upon 
affidavits  which  did  not  comply  therewith;  but  that  his 
remedy  was  by  a  motion  to  set  it  aside.  {Diossy  v.  West, 
1  Law  Bull.  23).  It  is  believed  that  that  case  states  the  cor- 
rect rule  since  the  amendment  to  the  general  rule.  A 
failure  to  comply  with  the  rule  is  merely  an  irregularity; 
and  while  it  may  be  ground  for  a  motion  to  vacate  or  set 
aside  the  order,  still  the  rule  does  not  compel  the  court  to 
refuse  to  grant  an  order  on  affidavits  which  omit  to  com- 
ply with  the  rule,  or  to  vacate  it  after  it  has  been  granted. 
{Bean  v.  Tonnelle,  24  Hun,  353).  A  mere  defect  in  the 
affidavit,  unless  it  goes  to  the  jurisdiction  of  the  court, 
may  be  corrected  by  amendment.  {First  Nafl  Bank  v. 
Wilson,  13  Hun,  232). 
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As  we  have  seen,  where  the  judgment  was  recovered 
against  the  plaintiff  in  the  original  action,  it  is  not  neces- 
sary in  the  alSdavit  of  the  defendant,  upon  an  application 
by  him  for  an  order  to  examine  the  plaintiff,  to  allege 
that  the  judgment  was  rendered  upon  his  appearance  or 
personal  service  of  process  upon  him;  as  by  the  com- 
mencement of  the  action,  the  plaintiff  voluntarily  sub- 
mits himself  to  the  jurisdiction  of  the  court,  and  such 
allegations  are  no  longer  necessary.  {Bean  v.  Tonnelle, 
supra). 
1  The  affidavit  should  coirectly  describe  the  person 
V  against  whom  the  proceeding  is  taken.  Where  the 
judgment  is  against  an  assignee  for  the  benefit  of  ci'edit- 
ors,  merely  describing  him  "  as  assignee  "  is  not  sufficient 
to  comply  with  the  statute;  the  affidavit  should  show 
that  the  execution  was  issued  against  him,  as  such  as- 
signee of  the  property  of  the  defedant  for  the  benefit  of 
creditors,  and  that  the  sheriff  was  required  by  such  ex- 
ecution to  satisfy  the  judgment  out  of  the  property  held 
by  such  assignee  in  trust,  which  is  liable  for  the  pay- 
ment of  the  judgment;  and  that  such  execution  has  been 
returned  unsatisfied.     {Felt  v.  Dorr,  29  Hun,  14). 

Where  the  application  is  made  before  the  i-eturn  of  ex- 
ecution, the  affidavit  must  show  that  the  debtor  has 
property  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment.  (Co.  Civ.  Proc.  §  2436). 
An  affidavit  which  follows  the  words  of  the  statute,  gives 
the  court  jurisdiction,  although  it  does  not  state  the 
facts.  {First  Nafl  Bank  v.  Wilson,  13  Hun,  232).  If 
the  property  can  be  reached  with  due  diligence  by  ex- 
ecution, the  order  should  not  be  granted.  {Sackett  v. 
Newton,  10  How.  Pr.  560).  If  the  property  is  subject  to 
levy  under  an  execution,  the  sheriff  should  proceed  to 
make  a  levy  upon  it,  in  the  ordinary  way;  and  an  order 
to  examine  the  judgment  debtor  will  not  ordinarily  be 
granted,  unless  it  is  clear  that  the  debtor  is  acting  un- 
justly in  refusing  to  apply  such  property  towards  the 
payment  of  the  judgment;  but  if  the  property  is  not  of 
such  a  nature  that  it  is  subject  to  levy,  the  order  will  be 
granted.     (Id). 

Where  it  is  sought  to  examine  third  persons  or  cor- 
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porations,  having  in  their  possession  personal  property 
of  the  judgment  debtor,  or  being  indebted  to  him,  the 
affidavit  should  show,  to  the  satisfaction  of  the  judge, 
that  the  execution  against  property  of  such  judgment 
debtor  has  been  issued  as  prescribed  in  section  twenty- 
four  hundred  and  fifty-eight  of  tlieCode,  and  that  it  has 
been  retui-ned  wholly  or  partly  unsatisfied;  or,  if  the  ap- 
plication is  made  before  the  return  of  execution,  it  should 
show  the  same  facts,  and  that  it  has  not  been  returned; 
and  also  that  such  person  or  corporation  has  personal 
property  of  the  judgment  debtor  exceeding  ten  dollars  in 
value,  or  is  indebted  to  hiin  in  a  sum  exceeding  ten  dol- 
lars. (Co.  Civ.  Proc.  §  2441).  An  affidavit  that  such 
person  or  corporation  has  personal  property  of  the  judg- 
ment debtor  in  his  or  its  possession,  or  is  indebted  to  him 
in  a  sum  exceeding  ten  dollars,  "as  the  deponent  is  advised 
and  believes,"  is  sufficient  to  confer  jurisdiction  to  grant 
the  order,  without  positive  proof  of  those  facts  being 
furnished.  It  has  been  held  that  such  an  affidavit  meets 
all  the  requirements  of  the  section,  and  would  sustain 
the  order,  on  a  motion  to  set  it  aside.  {Miller  v.  Adams, 
52  K.  y.  409).  But  such  an  affidavit  should  show  the 
sources  of  the  deponent's  information  and  belief.  (Id.) 
Where  it  does  not  show  such  sources,  the  judgment 
creditor  cannot  proceed  against  a  third  person  or  corpo- 
ration for  refusal  to  obey  the  order.  {People  v.  Jones,  1 
Abb.  N.  C.  172).  The  examination  of  a  third  person  or 
a  corporation,  in  the  best  light  in  which  it  can  be  viewed, 
is  a  hardship  to  such  third  person  or  corporation ;  and  to 
permit  a  creditor  merely  upon  information  and  belief, 
without  giving  the  sources  of  such  belief  or  information, 
to  subject  third  persons  or  the  officers  of  a  corporation  to 
the  inconveniences  of  attending  before  a  referee  to  be  ex- 
amined, or  to  the  pains  and  penalties  of  proceedings  for 
contempt,  is  unjust  and  will  not  be  allowed.  (Id).  The 
affidavit  in  such  cases  should  not  be  in  the  alternative, 
either  that  the  person  or  corporation  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him.  It  should  spe- 
cify one  or  the  other  fact  as  the  case  may  be.  {Lee  v. 
Heirberger,  1  C.  E.  38). 
It  is  not  necessary  to  allege  that  the  execution  has 
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been  returned  unsatisfied;  as  the  proceeding  against  a 
third  person  or  a  corporation  may  be  had  before  the  re- 
turn of  the  execution,  as  well  as  after.  {See  ley  y.  Gar- 
rison, 10  Abb.  Pr.  460). 

Sub-division   2. — Affidavit  to  Obtain  Warrant  of 

Arrest. 

The  affidavit  to  obtain  a  warrant  of  arrest  must  con- 
tain all  the  facts  necessary  to  show  jurisdiction  of  the 
proceeding;  and  that  the  applicant  is  entitled  to  an  order 
in  the  proceedings,  the  same  as  an  affidavit  to  obtain  an 
order  for  the  examination  of  the  judgment  debtor.  Those 
facts  have  been  specified  in  the  preceding  subdivision. 

In  addition  to  the  requirements  of  an  affidavit  to  ob- 
tain an  order,  the  affidavit  to  obtain  a  warrant  of  arrest 
must  contain  facts  which  show  to  the  satisfaction  of  the 
judge  that  there  is  danger  that  the  judgment  debtor 
will  leave  the  State,  or  conceal  himself,  and  that  there  is 
reason  to  believe  that  he  has  property  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment. 
(Co.  Civ.  Proc.  §  2437).  In  this  proceeding,  as  in  all 
others,  the  processes  ot  the  court  cannot  have  any 
extra-territorial  effect;  so  where  the  affidavit  showed 
that  the  judgment  debtor  was  in  another  State,  but 
that  there  was  danger  thd.t  he  would  conceal  himself 
therein,  the  case  is  not  within  the  jurisdiction  of  the 
judge,  and  does  not  meet  the  requirements  of  that  section. 
Nor  can  it  in  such  case  be  granted  on  the  ground  that 
the  debtor  is  about  to  leave  the  State,  for  he  already  is 
beyond  the  jurisdiction  of  the  court.  {Bohshand  v. 
Waring,  1  Abb.  N.  C.  311). 

It  is  not  necessary  that  the  affidavit  show  positively 
that  the  judgment  debtor  has  property.  If  the  creditor 
alleges  that  he  believes  that  he  has  property,  giving  the 
sources  of  his  information,  and  the  reasons  for  his  belief, 
to  the  satisfaction  of  the  judge  before  whom  the  appli- 
cation is  made,  the  warrant  may  be  issued  {Netzel  v. 
Mulford,  59  How.  Pr.  452);  but  it  is  not  sufficient  ground 
for  such  belief,  that  the  judgment  creditor  infers  that 
the  debtor  has  property,  because  he  is  extravagant  and 
expensive  in  his  habits,  and  lives  at  the  best  hotels.  (Id). 
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In  these  cases,  where  the  creditor  may  make  his  own 
affidavit  for  the  purpose  of  procuring  a  warrant,  it  is  not 
too  much  to  require  that  he  should  make, out  a  plain 
case.  {People  v.  Recorder  of  Albany,  6  Hill,  429).  The 
creditor's  mere  belief  alone,  is  neither  a  fact  nor  a  cir- 
cumstance upon  which  the  judge  can  exercise  his  judg- 
ment; and  the  facts,  or  the  sources  of  such  belief  should 
be  shown,  to  enable  the  judge  to  determine  whether  a 
case  exists  which  justifies  the  issuance  of  a  warrant  of 
arrest.     {Smith  v.  Luce,  14  Wend,  237). 

The  evidence  necessary  for  a  warrant  of  arrest  may  be 
furnished  by  the  same  persons  as  in  cases  of  an  order  for 
the  examination  of  the  judgment  debtor;  the  right  given 
under  this  provision  of  the  Code,  is  similar  to  the  former 
writ  of  ne  exeat  which  was  granted  when  there  was 
danger  that  the  defendant  would  leave  the  State.  Under 
the  practice  in  reference  to  ne  exeat  the  writ  could  only 
be  granted  upon  positive  proof  that  the  defendant  in- 
tended to  leave  the  State,  or  made  threats  and  declara- 
tions that  he  intended  to  do  so,  or  by  other  proof  which 
amounted  to  an  intention  to  leave;  but  under  this  section 
of  the  Code,  it  is  enough,  if  the  proof  is  sufficient  to 
satisfy  the  judge  that  there  is  danger  that  the  judgment 
debtor  wiU  leave  the  State,  or  conceal  himself.  Still  the 
danger  should  be  real,  and  not  merely  imagined,  or  even 
probable.  (Eiddle  on  Sup.  Pro.  p.  119).  The  allegation 
should  be  either  that  there  is  danger  that  the  defendant 
will  leave  the  State,  or  else  that  there  is  danger  that  he 
will  conceal  himself.  It  should  not  be  in  the  alternative; 
it  should  allege  one  or  the  other,  as  the  case  may  be. 
{Lee  V.  Heirberger,  1  C.  E.  38). 

Where  the  facts  specified  in  section  twenty -four  hun- 
dred and  thirty-seven  are  made  to  appear,  as  therein 
stated,  at  any  time  after  the  making  of  an  order,  requir- 
ing the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue 
a  warrant,  as  therein  prescribed;  and,  if  necessary,  may 
direct  the  adjournment,  or,  if  the  return  day  of  the  order 
has  elapsed,  the  continuance  of  the  proceedings  under 
the  order,  until  after  the  return  of  the  warrant,  and  his 
decision  thereupon.     (Co.  Civ.  Proc.  §  2438). 
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The  effect  of  this  section  is  merely  to  continue  the 
power  of  the  judge  to  issue  a  warrant  through  the  entire 
proceeding  frona  the  time  of  the  granting  an  order  for 
the  examination  of  the  judgment  debtor,  until  such  ex- 
amination is  closed.  It  also  gives  the  judge  the  power 
to  continue  the  proceedings  already  begun  under  an  order 
for  the  examination  of  a  judgment  debtor,  until  the  re- 
turn of  the  warrant,  and  his  decision  thereupon.  Be- 
fore the  adoption  of  this  section .  of  the  Code,  there  was 
no  provision  giving  such  power. 

A  copy  of  the  affidavit  upon  which  the  warrant  of  ar- 
rest is  issued  must,  in  all  cases,  be  served  upon  the  judg- 
ment debtor,  at  the  time  such  warrant  is  executed.  (Co. 
Civ.  Proc.  §  2453). 

Sec  5.  Warrant  of  arrest. 

Sub-division  1. — In  What  Cases  Issued. 

As  we  have  seen  in  the  preceding  section,  the  warrant 
of  arrest  furnishes  substantially  the  same  remedy  in 
these  proceedings,  as  was  formerly  furnished  by  a  writ 
oine  exeat,  with,  the  additional  feature,  that  it  may  be 
issued  not  only  in  cases  where  there  is  danger  that  the 
judgment  debtor  will  leave  the  State,  but  also  where  he 
unjustly  conceals  himself  within  the  State  for  the  pur- 
pose of  avoiding  the  payment  of  the  judgment,  or  to 
prevent  a  levy  from  being  made  upon  his  property.  The 
same  judge  who  may  grant  an  order  to  examine  the 
judgment  debtor,  may  issue  a  warrant,  in  a  proper  case, 
for  his  arrest.  The  warrant  must  recite  the  facts  which 
entitle  the  judgment  creditor  to  such  warrant;  and  rbust 
contain  a  direction  requiring  the  sheriff  of  any  county 
where  the  judgment  debtor  may  be  found,  to  arrest  him 
and  bring  him  before  the  judge  who  issued  the  warrant, 
or  before  another  judge,  specified  in  the  warrant,  if  the 
case  is  one  where  the  warrant  must  be  made  returnable 
to  another  judge;  as  in  case  it  is  made  by  a  justice  of  the 
supreme  court,  who  does  not  reside  within  the  judicial 
district  embracing  the  county  to  which  the  execution 
was  issued,  as  provided  in  section  twenty-four  hundred 
and  thirty-four  of  the  Code.    (Co.  Civ.  Proc.  §  2437). 

A  warrant  for  the  arrest  of   the   judgment  debtor, 
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may  be  issued  in  a  proper  case,  instead  of  an  order  to 
examine  the  debtor;  and  it  may  be  issued  not  only  at 
the  time  of  tlie  application  for  the  order,  but  at  any 
stage  of  the  proceeding  from  the  making  of  the  order 
to  the  time  the  examination  of  the  judgment  debtor 
is  closed.     (Co.  Civ.  Proc.  §  2438). 

The  sheriff,  when  he  arrests  a  judgment  debtor  by 
virtue  of  a  warrant,  issued  as  prescribed  in  this  proceed- 
ing, must  deliver  to  him  a  copy  of  the  warrant,  and  of 
the  affidavit  upon  which  it  was  granted.  (Co.  Civ.  Proc. 
§  2453). 

It  is  not  necessary  in  these  proceedings  to  give  se- 
curity upon  the  issuing  of  a  warrant  for  the  arrest  of 
the  judgment  debtor.  The  Code  does  not  require  it; 
and  as  the  warrant  is  issued  to  prevent  a  failure  of  jus- 
tice, the  plaintiff  is  not  required  to  go  to  the  trouble  of 
obtaining  security. 

The  issuing  of  the  warrant  is  always  in  the  discretion 
of  the  judge  to  whom  the  application  is  made.  It  is  in 
the  name  of  the  people  of  the  State.  The  facts  required 
to  be  recited  in  the  warrant,  are  the  recovery  of  the  judg- 
ment, the  issue  of  execution,  and  that  it  appears  by 
affidavit  to  the  satisfaction  of  the  judge,  that  there  is 
danger  that  the  judgment  debtor  will  leave  the  State  (or 
conceal  himself),  and  that  there  is  reason  to  believe  that 
he  has  property  which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment.  (Co.  Civ.  Proc.  §  243T). 
Where  the  warrant  is  issued  during  the  continuance  of 
the  proceeding,  its  object  is  to  bring  the  judgment  debtor 
before  the  judge,  to  give  the  judge  the  custody  of  his 
person  during  the  examination. 

SuB-DivisiOTsr  2. — How"  Vacated  or  Modified. 

A  warrant,  issued  as  prescribed  in  sections  twenty- 
four  hundred  and  thirty-seven  and  twenty-four  hundred 
and  thirty-eight,  may  be  vacated  or  modified,  as  pre- 
scribed in  section  twenty -four  hundred  and  thirty-three 
of  the  Code,  with  respect  to  an  order.  (Co.  Civ.  Proc. 
§  2439). 

The  manner  of  vacating  or  modifying  a  warrant,  being 
the  same  as  in  case  of  vacating  or  modifying  an  order  for 
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the  examination  of  a  judgment  debtor,  it  will  be  treated 
of  in  that  place.  See  section  6,  sub-division  3  of  this 
article,  infra. 

SuB-DrvisiON  8. — Undertaking  on  Arrest. 

Where  a  judgment  debtor  has  been  arrested  and 
brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  proceeding;  and  it  appears  to  the 
satisfaction  of  the  judge,  from  his  examination,  or  other 
proof,  that  there  is  danger  that  he  will  leave  the  State, 
or  conceal  himself,  and  that  he  has  property,  which  he 
has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him 
to  give  an  undertaking,  with  one  or  more  sureties,  in  a 
sum  fixed  and  within  a  time  specified  in  the  order,  to  the 
effect,  that  he  will,  from  time  to  time,  as  the  judge 
directs,  attend  before  the  judge,  or  before  a  referee,  ap- 
pointed or  to  be  appointed  in  the  proceedings;  and  that 
he  will  not,  until  discharged  from  arrest  by  virtue  of  the 
warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  twenty-four  hundred  and 
sixty-three  of  the  Code.  If  he  fails  to  comply  with  the 
order,  the  judge  must  forthwith,  by  warrant,  commit 
him  to  prison,  there  to  remain  until  the  close  of  the  ex- 
amination, or  the  giving  of  the  required  undertaking; 
except  that  the  judge  may  direct  the  sheriff  to  produce 
him,  from  time  to  time,  as  required  in  the  course  of  the 
proceedings.     (Co.  Civ.  Proc.  §  2440). 

Sec.  6.  The  order. 

Stjb-division  1. — What  to  contain. 

The  order  is  an  ex  parte  order,  and  is  made  at  cham- 
bers. {Hulsaver  v.  Wiles,  11  flow.  Pr.  446).  It  is  not 
a  part  of  the  action,  but  is  an  order  in  a  special  proceed- 
ing. It  should  not  be  entitled  in  the  action  {Millihen  v. 
Thomson,  54  Super.  393);  it  should  be  entitled  as  in  any 
special  proceeding  before  a  judge  out  of  court.  {Davis 
V.  Turner,  4  How.  Pr.  190). 

The  order  should  recite  the  requisite  proof  entitling 
the  judgment  creditor  to  an  examination  of  the  judgment 
55 
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debtor,  although  that  is  not  absolutely  necessary  {People 
V.  Oliver,  66  Barb.  5Y0);  and  an  omission  to  recite  such 
facts  does  not  impair  the  validity  of  the  order.  (Id).  The 
better  practice,  however,  is  to  recite  the  facts  giving 
jurisdiction  to  the  judge  to  make  the  order;  and  where 
they  are  so  recited,  they  should  be  correctly  given.  If 
they  are  not  recited,  and  it  appears  on  the  face  of  the  or- 
der that  the  court  has  not  jurisdiction,  the  proceeding  will 
fee  dismissed,  if  the  objection  is  taken  in  time.  {Hatch 
V.  Weyhurn,  8  How.  Pr.  163).  Where  the  order  is  sought 
to  be  obtained  on  a  judgment  of  a  justice's  court,  a 
transcript  of  which  has  been  filed  in  the  county  clerk's 
office,  the  affidavit  and  order  should  not  be  entitled  in 
justice's  court;  but  if  they  are  so  entitled,  it  is  a  mere  ir- 
regularity. If  the  debtor  makes  objection  on  that 
ground,  he  should  promptly  move  to  set  the  order  aside; 
and  he  wiU  not  be  permitted  to  lie  by  and  take  advant- 
age of  such  irregularity  for  the  first  time  on  an  appeal 
from  such  order  to  the  general  term.  {People  v.  Oliver, 
supra).  Where  the  order  is  based  on  a  judgment  of  an 
inferior  court,  of  which  a  transcript  has  been  filed  in  the 
office  of  the  county  clerk,  the  order  ^should  recite  all  the 
facts  necessary  to  give  the  judge  jurisdiction  of  the  pro- 
ceeding; and  if  such  facts  are  only  stated  in  the  affidavit, 
the  order  is  irregular.  {Day  T.Brosnan,  6  Abb.  N.  C. 
312).  Such  an  order  must  show  that  the  transcript  of 
the  judgment  was  filed  and  docketed  in  the  county 
clerk's  office,  and  the  time  when  it  was  so  filed  and 
docketed,  and  the  issue  of  an  execution  thereon  from  a 
court  of  record,  as  required  by  the  Code.     (Id). 

The  order  must  require  the  judgment  debtor,  or  person 
to  whom  it  is  directed,  to  appear  at  a  place  in  the  county 
to  which  the  execution  was  issued,  and  of  which  he  is  a 
resident,  or  in  which  he  has  a  place  for  the  ti'ansaction 
of  business,  if  he  is  a  resident  of  the  State.  (Co.  Civ. 
Proc.  §  2459).  If  the  judgment  debtor  is  not  a  resident 
of  the  State,  but  has  a  place  within  the  State  for  the 
regular  transaction  of  his  business  in  person,  then  the 
order  should  direct  him  to  appear  at  a  place  in  the 
county  where  such  place  of  business  is  situated ;  but  if  he 
has  no  place  of  business  in  the  State,  then  the  order 
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should  direct  him  to  appear  at  a  place  in  the  county 
where  the  judgment-roll  is  filed.  {Anway  v.  David,  9 
Hun,  296).  The  court  say,  in  the  case  last  cited,  that 
the  intention  of  the  legislature  seems  clearly  to  have 
been  to  allow  the  examination  of  the  judgment  debtor  in 
all  cases,  whether  a  resident  or  a  non-resident,  to  be  had 
in  the  county  in  which  he  has  a  place  of  business;  and 
that  it  cannot  be  oppressive  to  ask  the  debtor  to  appear 
in  his  business  locality,  and  make  the  statements  con- 
templated by  these  proceedings;  and  when  the  debtor 
does  not  reside  in  the  State  and  has  no  place  of  business 
here,  then  that  the  proceeding  must  be  conducted  in  the 
county  where  the  judgment-roll  is  filed;  thus  protecting 
the  judgment  debtor  from  the  liability  of  being  trans- 
ported from  one  part  of  the  State  to  another,  to  satisfy 
the  inclination  or  whim  of  the  creditor.  Where,  how- 
ever, a  judgment  debtor  has  more  than  one  place  of  busi- 
ness, the  order  need  not  be  made  returnable  in  the 
county  where  his  principal  place  of  business  is  located. 
{McEwan  v.  Burgess,  16  Abb.  Pr.  473).  The  order  should 
require  the  debtor  or  person  against  whom  it  is  directed, 
to  appear  before  the  judge  making  the  order,  or  a  referee 
appointed  either  by  the  order  itself,  or  by  a  separate 
order.  {Hulsaver  v.  Wiles,  11  How.  Pr.  446).  Where 
the  order  is  made  by  a  justice  of  the  supreme  court  who 
does  not  reside  within  the  judicial  district  embracing  the 
county  to  which  the  execution  was  issued,  it  must  be 
made  returnable  to  a  justice  of  the  supreme  court  resid- 
ing in  that  district,  or  to  a  county  judge  or  special  county 
judge  of  that  or  an  adjoining  county.  (Co.  Civ.  Proc. 
§  2434).  In  such  a  case,  if  the  order  fails  to  name  such 
a  justice  or  judge  of  the  district  where  the  debtor  resides, 
it  is  irregular;  and  such  irregularity  may  be  taken  advan- 
tage of,  if  promptly  raised.  (ShuUs  v.  Andrews,  54 
How.  Pr.  376).  Where  the  order  required  the  judgment 
debtor  to  appear  before  the  justice  granting  it,  "or  some 
other  justice  of  this  court  at  chambers,"  specifying  the 
time  and  place  of  appearance,  it  is  not  void  or  irregular 
on  account  of  its  alternative  form;  as  the  words  "or 
some  other  justice"  are  simply  surplusage.  (Dresser  v. 
Van  Pelt,  15  How.  Pr.  19;  Bank  for  Savings  v.  Hope,  8 
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Daly,  316).  Where  an  order  was  made  bv  a  justice  of 
the  supreme  court  residing  in  one  judicial  district,  re- 
quiring a  non-resident  judgment  debtor,  who  had  a  place 
of  business  in  a  county  embraced  in  another  judicial  dis- 
trict, to  appear  before  a  referee  in  such  latter  district,  it 
was  held  to  be  irregular,  and  was  set  aside,  because  it  did 
not  provide  that  the  subsequent  proceedings  should  be 
had  before  a  justice  of  the  supreme  court  of  the  district 
to  which  the  order  was  made  returnable,  in  compliance 
with  section  twenty-four  hundred  and  thirty-four  of  the 
Code.  {Browning  v.  Hayes,  41  Hun,  382).  An  order  re- 
quiring the  debtor  to  appear  before  a  "judge  of  the 
county  court"  instead  of  before  a  "county  judge"  is  not 
irregular,  as  it  is  not  a  material  variance  from  the  re- 
quirements of  the  Code.  {Kress  v.  Morehead,  8  N.  Y.  S. 
Kep.  858). 

If  the  order  states  no  place  where  the  judgment  debtor 
is  required  to  appear,  it  is  fatally  defective;  although  a 
notice  is  subsequently  given  to  the  judgment  debtor  of  a 
place  for  the  heaiing.  {Kelty  v.  Yerhy,  31  How.  Pr.  95). 
The  order  must  specify  both  the  time  and  place  where 
the  judgment  debtor,  or  person  to  be  examined,  shall 
appear.  (Co.  Civ.  Proc.  §§  2435,  2436,  2441).  But  in 
case  the  judge  who  grants  the  order,  appoints  in  said 
order,  or  by  a  separate  order,  a  referee  before  whom  the 
examination  shall  be  had,  the  order  may  contain  a  direc- 
tion that  the  person  to  be  examined,  appear  at  such 
time  and  place  as  may  be  duly  designated  by  the  referee 
so  appointed.     {Redmond  v.  OoldsmitJi,  2  Law  Bull.  19). 

An  order  returnable  on  Sunday  is  a  nullity;  and  the 
changing  of  the  date  after  the  service  of  the  order,  does 
not  remedy  the  defect;  and  it  is  not  contempt  on  the  part 
of  the  judgment  debtor,  not  to  appear  either  on  the  Sun- 
day, or  the  day  to  which  by  notice  the  time  was  changed. 
{Arctic  F.  Ins.  Co.  V.  Hichs,  7  Abb.  Pr.  204).  By  analogy 
of  reasoning,  an  order  returnable  on  a  legal  holiday  or 
on  election  day  is  irregular,  and  may  be  disregarded. 

In  a  case  where  the  proof  will  warrant  it,  the  order 
may  combine  a  direction  for  the  appearance  and  exami- 
nation of  a  third  person  or  corporation,  with  the  exami- 
nation of  the  judgment  debtor,  and  this  either  in  a  pro- 
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ceeding  brought  before  or  after  the  return  of  an  execu- 
tion. (Co.  Civ.  Proc.  §  2432;  Hulsaver  v.  Wiles,  11 
How.  Pr.  446). 

An  order,  requiring  a  person  to  attend  and  be  ex- 
amined, made  pursuant  to  any  provision  of  this  article, 
must  require  him  so  to  attend  and  be  examined,  either 
before  the  judge  to  whom  the  order  is  returnable,  or  be- 
fore a  referee  designated  therein.  (Co.  Civ.  Proc. 
§  2442).  As  to  the  proceedings  before  a  referee,  see 
article  two  of  this  chapter. 

It  is  not  necessary  in  this  ijlace  to  go  into  the  subject 

of  the  judge  who  may  grant  the  order,  as  that  has  been 

fully  discussed  in  section  three  of  this  article,  where  the 

judges  are  given  before  whom  the  proceeding  may  be 

had. 

SuB-DivTSioN  2. — Service  of  the  Order. 

An  order  requiring  a  person  to  attend  and  be  examined, 
must  be  served  as  follows: 

1.  The  original  order,  under  the  hand  of  the  judge 
making  it,  must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it 
was  made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon 
an  officer,  to  whom  a  copy  of  a  summons  must  be  de- 
livered, where  a  summons  is  personally  served  upon  the 
corporation ;  unless  the  officer  is  specially  designated  by 
the  judge,  .as  prescribed  in  section  twenty-four  hundred 
and  forty-four  of  the  Code.     (Co.  Civ.  Proc.  §  2452). 

The  order  must  be  served  before  the  day  on  which  it  is 
made  returnable,  or  no  jurisdiction  is  acquired  {Hender- 
son V.  Stone,  40  How.  Pr.  333);  the  subsequent  appear- 
ance of  the  judgment  debtor  for  the  purpose  of  raising 
that  objection,  does  not  confer  jurisdiction.  (Id).  Where 
the  order  was  not  served  until  after  the  return  day,  and 
the  judge  has  not  acquired  jurisdiction  by  reason  thereof, 
the  objection  may  be  raised  at  any  time;  but  where  the 
judgment  debtor  appeared  without  raising  an  objection, 
which  might  have  been  raised,  although  the  order  was 
not  served  as  directed  in  the  section  of  the  Code  above 
cited,  he  waives  all  irregularity  in  the  service  of  the 
order.     (JJUca  City  Bank  \.  Buell,  9  Abb.  Pr.  385).     The 
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sheriff's  certificate  of  service  is  not  conclusive  proof  of 
the  service  of  the  order  in  this  proceeding.  The  order 
may  he  served  by  any  one  who  might  serve  a  summons 
in  an  action  brought  in  a  court  of  record.  A  party  upon 
whom  an  order  is  served  in  an  improper  manner,  if  he 
desires  to  take  advantage  of  such  objection,  should  not 
appear  generally;  but  should  make  a  qualified  appearance 
for  the  purpose  of  raising  the  objection.  He  does  not 
lose  his  right  to  object  by  such  qualified  appearance. 
Where,  however,  the  judgment  debtor  appeared  and 
asked  an  adjournment  of  the  proceeding,  without  raising 
his  objection,  he  is  bound  to  appear  upon  such  adjourned 
day;  although  he  might  have  had  the  proceeding  dis- 
missed, if  he  had  taken  his  objection  in  time.  (Id). 
Formerly  it  was  not  necessary  that  the  affidavit  on 
which  the  order  is  granted  should  be  served  at  the  time 
of  the  service  of  the  order  {Green  v.  Bullard,  8  How. 
Pr.  313;  TJtica  City  Bank  \.  Buell,  IT  How.  Pr.  498); 
but  by  section  twenty -four  hundred  and  fifty -two,  it  is 
required  that  the  affidavit  shall  be  served  with  the  order; 
so  that  the  cases  which  held  to  the  contrary  are  over- 
ruled. An  irregularity  as  to  the  mode  of  serving  the 
order  is  waived  by  the  appearance  of  the  judgment  debtor 
and  his  submitting  to  an  examination  without  objection. 
{Billings  Y.Carver,  5i  Barb.  40).  A  failure  to  show  the 
original  order  to  the  party  served,  is  an  irregularity;  and 
is  waived  by  his  appearance  without  making  that  objec- 
tion. {Newell  V.  Cutler,  19  Hun,  T4;  revs'd  on  another 
point;  Hancock  v.  Sears,  93  N.  Y.  19).  An  order  made 
by  a  justice  of  the  supreme  court  may  be  served  in  any 
part  of  the  State  {Bingham  v.  Disbrow,  37  Barb.  24); 
but  if  made  by  a  judge  of  a  court  of  limited  jurisdiction, 
it  must  be  served  within  the  territory  over  which  he  has 
jurisdiction. 

Sub-division  3. — Effect  of  thr  Order. 

By  the  commencement  of  proceedings  supplementary 
to  an  execution  against  the  property  of  the  judgment 
debtor,  the  plaintiff  acquires  an  inchoate  lien  upon  the 
property  of  such  debtor,  or  upon  any  interest  he  has  in 
property;  but  in  order  to  perfect  such  lien  it  is  necessary 
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that  the  plaintiff  obtain  a  final  order  directing  the  prop- 
erty of  the  judgment  debtor  to  be  applied  in  satisfaction 
of  his  judgment;  and  also  the  appointment  of  a  receiver 
to  carry  that  order  into  effect.  Such  a  final  order  has 
the  effect  of  divesting  the  debtor  of  his  title  or  interest  in 
the  property,  and  vesting  it  in  the  receiver  for  the  benefit 
of  the  plaintiff.  {Porter  v.  Williams,  9  N.  Y.  142;  Ed- 
monston  v.  McLoucl,  16  K.  Y.  543).  By  the  service  of 
the  order,  and  the  restraining  of  the  debtor  by  the  in- 
junction, the  creditor  obtains  an  equitable  lien  upon  the 
interests  and  things  in  action  of  the  judgment  debtor, 
which  he  has  a  right  to  retain,  notwithstanding  his  pro- 
ceedings are  suspended  pending  an  appeal  from  the  judg- 
ment itself;  and  having  acquired  such  a  lien  previous  to 
an  appeal  from  the  judgment,  he  cannot  be  deprived  of 
it.  The  appeal  merely  suspends  his  right  to  obtain  the 
benefit  of  his  lien;  it  does  not  take  it  away.  {Cowdrey 
V.  Carpenter,  17  Abb.  Pr.  lOT).  Where  a  party  has  been 
served  with  an  order  requiring  him  to  appear  and  be  ex- 
amined, and  restraining  him  from  disposing  of  any  of  his 
property,  its  effect  is  to  prohibit  the  disposition  of  any  of 
his  property  without  the  permission  of  the  court;  and 
for  some  time  the  narrow  rule  prevailed  that  although 
he  has  a  family  which  is  wholly  dependent  upon  his 
earnings  for  support,  still  he  is  not  authorized  to  dispose 
of  his  wages,  or  any  part  of  them  without  the  permission 
of  the  court.  (iVeweZZ  v.  Ctt^Zer,  19Hun,  74;  Hancocks. 
Sears,  29  Hun,  96).  The  case  last  cited  was  taken  to  the 
court  of  appeals,  and  was  there  reversed;  the  court  hold- 
ing that  where  the  earnings  of  the  debtor  are  necessary 
for  the  support  of  his  family,  he  has  the  right  to  dispose 
of  them  for  that  purpose,  to  the  extent  of  his  earnings 
for  the  period  of  sixty  days  before  the  commencement  of 
the  proceeding,  without  application  to  the  court  for  per- 
mission to  do  so;  as  they  are  exempt,  and  not  liable  to 
the  order  of  the  court.  {Hancock  v.  Sears,  93  JST.  Y.  Y9), 
Where  an  order  is  served  on  the  judgment  debtor  or 
another  person,  although  it  is  irregular,  it  is  the  duty  of 
such  person  to  obey  it,  so  long  as  it  is  in  force.  (Id, ; 
Shults  V.  Andrews,  54  How.  Pr.  3T6). 
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Sub-division  4. — How  Order  Vacated  or  Modified. 

An  order  made  in  supplementary  proceedings  by  a 
judge  out  of  court  may  be  vacated  or  modified  by  the 
judge  who  made  it,  as  if  it  was  made  in  an  action;  or  it, 
or  the  order  of  the  judge  vacating  or  modifying  it,  may 
be  vacated  or  modified,  upon  motion,  by  the  court  out  of 
which  the  execution  was  issued.    (Co.  Civ.  Proc.  §  2433). 

A  warrant  of  arrest  may  be  vacated  or  modified  in  the 
same  manner  as  an  order  for  the  examination  of  a  judg- 
ment debtor.  (Co.  Civ.  Proc.  §  2439;  see  also  subd.  2  of 
section  5,  supra). 

In  a  case  where  the  motion  to  vacate  the  order  is  based 
upon  the  fact  that  the  judgment  had  been  fully  satisfied 
and  paid,  but  the  record  did  not  show  that  fact,  the  mo- 
tion should  not  be  granted  ;  but  the  judgment  debtor 
should  move  in  the  original  action  to  have  the  judgment 
declared  satisfied  of  record.     On   such   a   motion,  it   is 
proper  to  order  a  reference  to  take  proof  of  the  facts, 
which  is  a  much  more  satisfactory  manner  of  ascertain- 
ing such  facts,  than  on  the  motion  to  vacate  the  order. 
{Austin  V.   Byrnes,   54  Super.   562).     Objections  to  the 
order  should  be  made  promptly.     It  is  too  late  to  object, 
after  the   judgment    debtor   appears   and   asks   for  an 
adjournment  of  the   proceedings,    without   raising   the 
objection.     He  will  be  held  to  have  waived  the  objection; 
unless  it  goes  to  the  jurisdiction  of  the  judge  to  make 
the   order.      {Newell  v.    Cutler.   19  Hun,   74;   revs'd  on 
another  poiiit;  Hancock  v.  Seat^s,  93  N.  Y.  79).     If  the 
affidavit  on  which  the  order  is  founded  is  insufficient,  or 
if  the  order  was  improvidently  granted,    tbe  judgment 
debtor  may  move  to  vacate  the  order  ;  and  it  is  his  right 
to  have  such  motion  granted.     {Courtois  v.   Harrison, 
1  Hilt.   109).     The  court  on  such  a  motion  cannot  go 
behind  the  judgment  to  examine  objections  which  might 
have  been  raised  on  the  trial,  but  were  not.     (Id).     A 
party  is  not  justified  in  disobeying  an  order,  because  it 
is  irregular  ;  but  he  must  appear  and  make  his  objec- 
tions, unless  there  is  an  entire  want  of  jurisdiction  to 
make  it.     {Arctic  F.  Ins.  Co.  v.  HicTcs,  7  Abb.  Pr.  204; 
Hilton  V.  Patterson,  18  id.,  245).     Where  the  judgment 
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upon  which  the  proceeding  is  based,  is  claimed  to  be 
void,  the  judgment  debtor  cannot  make  that  a  ground 
for  a  motion  to  vacate  the  order,  as  the  statute  does  not 
confer  upon  the  judge  who  grants  the  order,  the  right  to 
review  the  judgment  upon  which  the  proceeding  is 
based  ;  and  it  follows,  of  course,  that  if  the  judge  cannot 
review  the  judgment,  he  cannot  question  it  on  a  motion 
to  vacate  the  order,  on  that  ground.  {Diossy  v.  West, 
8  Daly,  298).  Where  the  affidavit  is  irregular,  the 
proper  course  is  to  move  to  vacate  the  order  on  the  return 
day.  Such  objection  cannot  be  raised  on  an  appeal  from 
the  order  appointing  a  receiver.  {Union  Bank  v.  Sar- 
geant,  53  Barb.  422).  In  all  cases,  it  is  the  safest  practice 
to  appear  specially  for  the  purpose  of  raising  the  objec- 
tion, and  moving  to  set  aside  or  vacate  the  order,  if  any 
ground  exists  upon  which  such  a  motion  can  be  based. 
By  appearing,  without  raising  any  objection  to  the  order, 
the  judgment  debtor  waives  any  objection  which  he 
might  have  taken,  if  it  had  been  pjromptly  raised.  It  is 
too  late  to  move  to  vacate  an  order  upon  the  ground  that 
the  sheriff's  return  upon  the  execution  is  defective,  after 
a  receiver  has  been  appointed  in  the  supplementary  pro- 
ceeding. (Baker  v.  Herkimer,  43  Hun,  86).  Whei'e, 
however,  the  return  is  not  such  a  return  as  will  warrant 
the  granting  of  an  order,  the  order  should  be  vacated. 
{Marx  v.  Spaulding,  35  Hun,  478;  aff'd  99  N.  Y.  675). 
The  case  of  Forbes  v.  Spaulding  (8  Civ.  Pro.  R.  135) 
which  holds  to  the  contrary,  is  overruled  as  to  that 
point. 

In  a  proper  case,  the  proceedings  wiU  be  stayed  to  en- 
able the  judgment  debtor  to  apply  to  set  aside  the 
judgment,  or  an  execution  issued  thereon,  by  a  motion 
in  the  original  action.  {People  v.  Oliver,  66  Barb.  570). 
An  irregularity  which  would  be  ground  for  a  motion  to 
vacate  the  order,  cannot  be  first  raised  on  a  motion  to 
commit  for  contempt.  {Hilton  v.  Patterson,  18  Abb.  Pr. 
245).  If  the  judgment  debtor  is  discharged  in  insolvency 
proceedings,  and  that  fact  is  set  up,  the  order  will  be 
vacated.  {Coursen  v.  Dearborn,  7  Eobt.  143;  Smith  v. 
Paul,  20  How.  Pr.  97).  But  to  entitle  him  to  be  relieved 
56 
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on  that  ground,  he  should  appear  and  produce  his  dis- 
charge; if  he  does  not  appear,  he  may  be  punished  for 
contempt,  notwithstanding  his  discharge.  (Id).  If  the 
order  for  the  debtor's  examination  is  based  upon  an  exe- 
cution issued  out  of  the  wrong  court,  it  will  be  vacated 
on  motion  {Oray  v.  Liehen,  8  Civ.  Pro.  E.  48);  but  if 
issued  five  years  after  the  recovery  of  the  judgment, 
without  leave  of  the  court,  it  seems  that  that  is  not  a 
ground  for  a  motion  to  vacate  the  order;  but  the  debtor 
should  raise  that  question  in  a  direct  proceeding  for  that 
purpose.  {U.  S.  Land  &  Emig.  Co.  v.  Pike,  2  Law 
Bull.  31). 

The  legal  presumption  that  a  judgment  has  been  paid 
after  twenty  years,  will  not  serve  to  abate  supplementary 
proceedings  which  were  begun  before  that  time,  if  in 
other  respects  such  proceedings  are  in  compliance  with 
the  statute.     {Driggs  v.  Williams,  15  Abb.  Pr.  477). 

Sub-division    5. — How    Order    Appealed    From,     in 
Certain   Oases. 

Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedings, may  be  taken  in  like  manner,  as  if  the  order 
was  made  in  an  action  brought  in  the  sarnie  court.  (Co. 
Civ.  Proc.  §  2433). 

Section  twenty-four  hundred  and  thirty-three  provides 
that  orders  made  in  supplementary  proceedings  shall  be 
reviewed  only  by  the  two  modes  specified  in  that  section; 
the  first  being  rather  in  the  nature  of  a  motion  to  vacate 
or  modify,  w-here  the  order  is  made  in  a  proceeding 
supplementary  to  an  execution  issued  upon  a  judgment; 
other  than  that  of  a  county  court;  such  an  order  must, 
in  the  first  instance,  be  reviewed  by  motion;  the  second 
is  where  the  order  is  made  in  a  proceeding  supplementary 
to  an  execution  issued  out  of  a  county  court,  which  must 
be  reviewed,  in  the  first  instance  by  an  appeal  taken  in 
like  manner  as  if  the  order  was  made  in  an  action 
brought  in  the  same  court. 

Orders  affecting  a  substantial  right,  made  by  the  coun- 
ty judge  in  an  action  brought  in,  or  on  an  appeal  taken 
to  the  county  court,  are  appealable  to  the  general  term. 
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(Co.  Civ.  Proc.  §  1342;  Billington  v.  Billington,  16  Civ. 
Pi'o.  E.,  56).  An  appeal  lies  in  the  first  instance  to  the 
general  term  from  an  order  made  in  these  proceedings, 
based  on  a  transcript  of  a  judgment  of  a  justice's  court, 
filed  in  the  county  clerk's  office.  (Id).  It  was  held  in 
the  case  of  Finch  v.  Manner ing  (46  Hun,  323),  that  where 
the  supplementary  proceedings  were  instituted  after  the 
issue  of  an  execution  out  of  the  supreme  court,  the  order 
must  be  reviewed  in  the  first  instance  by  a  motion  to  the 
court  out  of  which  the  execution  was  issued,  to  vacate  or 
modify  the  order;  citing  the  case  of  Chamberlain  v.  Gal- 
lup (25  Hun,  318),  where  it  is  said  that  an  appeal  does 
not  lie  from  an  order  in  supplementary  proceedings  made 
by  a  judge  out  of  court.  But  where  the  execution  was 
issued  out  of  the  county  court,  the  Code  provides  that 
the  order  in  such  case,  may  be  appealed  from ;  and  this 
may  be  directly  to  the  general  term.  {BaJcer  v.  Herki- 
mer, 43  Hun,  86).  The  right  to  appeal,  or  to  move  to 
vacate,  in  these  proceedings  is  not  limited  to  the  final 
order;  but  applies  to  any  order  in  the  proceedings  which 
affects  a  substantial  right  of  either  party.  {Hart  v. 
Johnson,  43  Hun,  505).  Where  the  special  term  of  the 
supreme  court  makes  an  order  adjudging  the  judgment 
debtor  to  be  in  contempt,  he  may  appeal  from  such 
order  to  the  general  term.  (Id).  So,  also,  where  an 
order  has  been  made  dismissing  the  proceeding,  as  such 
an  order  affects  a  substantial  right  of  the  plaintiff.  {Hol- 
stein  V.  Rice,  15  Abb.  Pr.  307;  Hawes  v.  Barr,  1  Eobt. 
452).  Where  an  appeal  lies  to  the  general  term,  it  can 
only  be  heard  at  the  general  term  of  the  district  embrac- 
ing the  county  where  such  proceedings  are  pending. 
{Mallory  v.  Gulick,  15  Abb.  Pr.  307;  note). 

It  has  been  held  that  the  effect  of  an  appeal  in  these 
proceedings,  is  not  to  stay  the  proceedings;  and  that, 
pending  such  appeal,  the  judgment  debtor  cannot  refuse 
to  appear  and  be  examined  {Sluyter  v.  Smith,  2  Bliss 
Code,  554);  where,  however,  the  appeal  is  from  the  judg- 
ment upon  which  the  proceedings  are  based,  and  there  is 
given  security  to  stay  the  proceedings,  such  appeal  sus- 
pends the  proceedings  ;  but  it  does  not  authorize  a  dis- 
missal of  them;  as  the  creditor  is  entitled  to  his  lien  ob- 
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tained  thereby;  and  the  appeal  has  only  the  effect  of  de- 
laying the  enrorcement  of  such  lien.  {Cowdrey  v.  Car- 
penter, 17  Abb.  Pr.  107).  If,  however,  no  security  is 
given  to  stay  the  proceedings  pending  the  appeal,  it  does 
not  stay  them;  but  the  examination  may  go  on  as  if  no 
appeal  had  been  taken.  (^Arnoux  v.  Homans,  32  How. 
Pr.  382).  An  injunction  granted  in  the  order,  remains 
in  force,  notwithstanding  the  proceedings  have  been 
stayed  pending  the  appeal.  {yVoolf  v.  Jacobs,  36 
Super.  408). 

If  the  court  had  no  authority  to  make  the  order,  for 
want  of  jurisdiction,  the  error  should  be  corrected  by  an 
appeal  directly  from  the  order,  and  not  by  a  motion  to 
set  it  aside.     {Lippincott  v.  Westray,  6  Civ.  Pro,  R.  74). 

Sec.  7.    The  injunction. 

Sub-division  1. — What  to  Contain. 

The  judge  by  whom  the  order  or  warrant  was  granted 
or  to  whom  it  is  returnable,  may  make  an  injunction 
order,  restraining  any  person  or  corporation,  whether  a 
party  or  not  a  party  to  the  special  proceeding,  from  mak- 
ing or  suffering  any  transfer  or  other  disposition  of,  or 
interference  with,  the  property  of  the  judgment  debtor, 
or  the  property  or  debt,  concerning  which  any  person  is 
required  to  attend  and  be  examined,  until  further  direc- 
tion in  the  premises.  Such  an  injunction  order  may  be 
made  simultaneously  with  the  order  or  warrant,  by 
which  the  special  proceeding  is  instituted.  (Co.  Civ. 
Proc.  §  2451). 

The  provisions  under  this  section,  with  reference  to  the 
injunction  to  restrain  the  judgment  debtor  from  trans- 
ferring or  disposing  of  his  property,  differ  from  the 
I'emedy  granted  by  an  injunction  in  an  action.  The 
judgment  debtor  under  an  injunction  granted  in  these 
proceedings  is  not  guilty  of  a  contempt  of  court,  by 
applying  his  earnings  for  the  period  of  sixty  days  before 
the  commencement  of  the  proceeding,  to  the  support  of 
his  family,  although  the  injunction  is,  in  terms,  a  prohi- 
bition upon  him  from  interfering  with,  or  making  or 
suffering  "any"  transfer  or  disposition  of  his  property. 
And  he  may  do  this  even  without  the  permission  of  the 
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court,  as  such  earnings  are  exempt,  and  cannot  be 
reached  by  the  order  of  the  court.  (Co.  Civ.  Proc. 
§  2463).  It  is  not  necessary  that  the  debtor  should  bring 
the  facts  entithng  him  to  such  exemption,  to  the  atten- 
tion of  the  judge  or  court,  before  applying  his  earnings  to 
the  relief  of  the  necessities  of  his  family;  as  that  course 
would  cause  unnecessary  delay,  and  perhaps  suffering. 
{Hancock  v.  Sears,  93  IST.  Y.  T9).  The  case  last  cited, 
reverses  the  decision  of  the  general  term  in  the  same  case 
(29  Hun,  96),  and  overrules  the  case  of  Newell  v.  Cutler 
(19  Hun,  74).  The  injunction  order  is  served  the  same 
as  an  order  for  the  examination  of  the  judgment  debtor, 
which  subject  has  been  treated  under  the  head  of  the 
service'  of  the  order.  (Section  6,  subd.  2,  supra).  Such 
an  order  does  not  need  the  seal  of  the  court;  the  signa- 
ture of  the  judge  is  sufficient.  No  security  is  required  to 
obtain  the  injunction.  The  injunction  may  be  granted 
at  any  time,  and  even  against  a  person  not  a  party  to  the 
suit.     {Seeley  v.  Garrison,  10  Abb.  Pr.  460). 

Sub-division  2. — Upon  What  Papers  Injunction 
Granted. 

An  injunction  order  may  be  made  upon  the  same 
papers  upon  which  an  order  is  granted,  or  a  warrant  of 
arrest  is  issued  in  the  proceedings,  if  it  is  made  at  the 
same  time.  Where  the  injunction  is  granted  after  the' 
issuing  of  the  warrant,  or  the  making  of  the  order  it  may 
be  granted  upon  an  affidavit  showing  sufficient  grounds 
therefor.  (Co.  Civ.  Proc.  §  2451).  The  affidavit  upon 
which  the  injunction  is  granted,  where  it  is  after  the 
making  of  the  order  for  the  examination  of  the  judg- 
ment debtor  or  other  person,  or  after  the  issuing  of  the 
warrant  of  arrest,  need  not  contain  the  facts  necessary 
to  give. the  court  jurisdiction  of  the  proceeding;  as  such 
facts  having  already  been  proved  by  the  affidavit  upon 
which  the  proceeding  is  based,  it  is  unnecessary  to  re- 
peat them  at  any  subsequent  time;  and  the  affidavit,  for 
the  injunction,  need  only  give  the  facts  which  show  that 
the  court  should  restrain  the  defendant  or  other  person 
from  transferring  or  disposing,  or  otherwise  interfering 
with  the  property  of  such  judgment  debtor,,  in  order  to 
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protect  the  rights  of  the  creditor.  Slight  reasons  to  ap- 
prehend that  the  debtor  is  intending  to  dispose  of  his 
property,  with  intent  to  prevent  the  creditor  from  reach- 
ing it,  will  be  sufficient  upon  which  to  ask  for  an  injunc- 
tion during  the  pendency  of  the  proceeding.  An  order 
granted  after  the  order  or  warrant  is  made,  should  be 
served  in  the  same  manner  as  where  it  is  granted  at  the 
time  of  the  making  of  the  order.    (Co.  Civ.  Proc.  §  2452). 

SuB-DrvisioN  3. — Effect  of  the  Injunction. 

As  we  have  seen  in  the  first  subdivision  of  this  section, 
the  injunction  in  these  proceedings  has  the  effect  of  pro- 
hibiting the  judgment  debtor  or  person  enjoined,  from 
making  or  suffering  any  transfer  or  other  disposition  of, 
or  interference  with  the  property  of  the  judgment 
debtor.  As  to  the  rights  of  the  judgment  debtor  to  ap- 
ply his  earnings  for  the  sixty  days  preceding  such  order, 
see  subd.  1  of  this  section.  It  has  been  held  that  the  in- 
junction only  affects  property  received  or  earned  before 
the  making  of  the  order  {Atkinson  v.  Sewine,  11  Abb. 
N.  C.  384);  and  that  it  does  not  affect  property  received 
or  earned  after  the  making  of  the  order,  but  before  the 
service  of  it.  {Campbell  v.  Genet,  2  Hilt.  290).  The  case 
last  cited  is  contrary  to  the  decision  in  Sands  v.  Boberis 
(8  Abb.  Pr.  343),  which  holds  that  the  injunction  affects 
property  received  or  earned  by  the  judgment  debtor  down 
to  the  time  of  the  service  of  the  order.  The  question, 
however,  is  no  longer  open,  as  the  Code  declares  that  the 
title  of  the  receiver  in  these  proceedings  extends  back  so 
as  to  include  the  personal  property  of  the  judgment 
debtor  at  the  time  of  the  service  of  the  order  or  warrant. 
(Co.  Civ.  Proc.  §  2469;  Joyce  v.  Spafard,  9  Civ.  Pro.  E. 
342).  Mr.  Throop  in  his  note  to  this  section  says  that 
this  rule  is  not  only  the  most  just  as  between  creditors, 
in  regard  to  their  diligence  in  obtaining  their  lien,  but 
that  it  is  the  most  in  accordance  with  the  weight  of  au- 
thority; and  that  it  corresponds  to  the  rule  in  equity  as 
modified  by  the  modern  practice;  for  by  the  former 
practice  the  relation  of  the  creditor's  lien  back  to  the 
filing  of  the  bill,  rested  upon  the  ground  that  the  action 
was  commenced  thereby;    whereas,   now  an  action  is 
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commenced  by  the  service  of  the  summons  upon  the 
defendant ;  and  the  proceeding  supplementary  to  execu- 
tion is  commenced  by  the  service  of  the  order.  WherQ, 
however,  the  party  enjoined,  has  knowledge  of  the 
granting  of  the  injunction,  as  by  being  present  when  it 
was  granted,  the  injunction  takes  effect  at  the  time  it  is 
granted,  although  no  order  has  been  served  on  him. 
{Livingston  v.  Swift,  23  How.  Pr.  1),  The  fact  that  the 
proceedings  are  irregular,  does  not  render  the  injunction 
void;  and  it  cannot  be  disregarded;  but  if  the  proceed- 
ings are  void,  for  any  reason,  the  injunction  is  also  void. 
{Reed  v.  Champagne,  5  Wkly.  Dig.  227).  Before  the 
Code  of  Civil  Procedure,  the  injunction  could  not  be 
granted  against  persons  not  parties  to  the  proceedings 
{King  v.  Tuska,  1  Duer.  635);  but  that  case  and  others 
holding  the  same  rule,  have  been  overruled  by  the  pro- 
visions of  the  Code.     (Co.  Civ.  Proc.  §  2451). 

Sub-division  4. — How  Injunction  Vacated  or 
Modified. 

The  judge  or  the  court  may  vacate  or  modify  an  in- 
junction granted  in  these  proceedings,  in  a  proper  case. 
It  may  as  a  condition  of  granting  an  application  to 
vacate  or  modify  the  injunction  order,  require  the  appli- 
cant to  give  security,  in  such  a  sum  and  in  such  a  man- 
ner, as  justice  requires.     (Co.  Civ.  Proc.  §  2451). 

An  injunction  continues  in  force  until  vacated  or  dis- 
solved by  another  order.  Where,  however,  the  judg- 
ment creditor  unreasonably  neglects  or  delays  to  prose- 
cute his  proceeding,  the  injunction  may  become  dormant, 
and  the  person  restrained  may  be  no  longer  required  to 
obey  it.     (Rid.  on  Sup.  Pro.  184). 

The  words  " until  further  direction  in  the  premises" 
are  complied  with  by  the  appointment  of  a  receiver;  and 
if  the  injunction  is  desired  to  be  continued  in  force  after 
the  appointment  of  a  receiver,  it  is  the  better  practice  to 
insert  such  a  restraining  order  in  the  order  appointing 
the  receiver,  or  to  specify  in  such  order  that  the  injunc- 
tion theretofore  granted  shall  continue  in  force.  {People 
V.  Randall,  73  N.  T.  416).  The  injunction  is  in  the 
nature  of  a  preliminary  precaution  taken  for  the  protec- 
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tion  of  the  creditor's  lien,  and  merely  as  a  temporary- 
relief,  and  not  as  a  permanent  restraint  upon  the  judg- 
ment debtor;  and  wlien  the  judge  or  court  makes  a  fur- 
ther direction  in  the  premises,  as  by  the  appointing  of  a 
receiver  of  the  property,  such  order  will  be  regarded  as 
superceding  the  injunction  order,  unless  the  injunction  is 
expressly  continued.  (Id).  An  injunction  is  not  vacated 
by  a  mere  order  staying  the  proceedings  pending  an  ap- 
peal from  the  judgment  upon  which  the  proceeding  is 
based.     {Woolfr.  Jacobs,  36  Super.  40S). 

If  the  proceedings  are  abandoned  the  injunction  fails. 
{Ballon,  V.  Boland,  14  Hun,  355).  But  the  mere  failure 
of  the  judge  or  referee  to  be  present  at  the  adjourned 
day  does  not  dissolve  the  injunction,  unless  the  proceed- 
ings are  vacated,  or  lapse  by  reason  of  such  absence. 
{Reynolds  v.  McElhone,  20  How.  Pr.  454).  The  absence 
of  the  referee  appointed  in  these  proceedings,  at  the  ad- 
journed day  does  not  terminate  the  proceedings,  but  they 
may  be  revived  by  an  order  made  by  the  judge  continu- 
ing them.     {Keihen  v.  Shipherd,  16  Civ.  Pro.  R.  183). 

An  injunction  should  be  vacated,  if  upon  all  the  evi- 
dence disclosed,  the  judge  should  not  have  granted  it  in. 
the  first  instance.  {Moser  v.  Polhamus,  4  Abb.  Pr.  N. 
S.  442).  Where,  as  a  condition  of  vacating  the  injunc- 
tion, the  judge  directs  the  applicant  to  give  security, 
the  amount  thereof  is  discretionary  with  the  judge;  but 
it  should  be  sufficient  to  protect  the  creditor;  and  should 
not  be  in  a  less  amount  than  the  amount  due  to  said 
creditor. 

ARTICLE  II. 

PROCEEDINGS  BEFORE  REFEREE. 

SECTION. 

1.  The  referee. 

3.  Powers  and  duties  of  referee. 

3.  Hearing  before  referee. 

4.  Examination  of  witnesses. 

5.  Report  of  referee. 

See.  1.  The  referee. 

Sub-division  1. — When  Referee  mat  be  Appointed. 
An  order,  requiring  a  person  to  attend  and  be  exam- 
ined, made  pursuant  tp  any  provision  of  the  Code,  must 
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require  him  so  to  attend  and  be  examined,  either  before 
the  judge  to  whom  the  order  is  returnable,  or  before  a 
referee  designated  therein.  ■  (Co.  Civ.  Proc.  §  2442). 

At  any  stage  of  the  proceedings,  the  judge  to  whom 
the  order  is  returnable  may,  in  his  discretion,  make  an 
order,  directing  that  any  other  examination,  or  testi- 
mony, be  taken  by,' or  that  a  question  arising  be  referred 
to  a  referee,  designated  in  the  order.  "Where  a  question 
is  so  referred,  the  referee  may  be  directed  to  report 
either  the  evidence  or  the  facts.     (Co.  Civ.  Proc.  §  2443). 

Where  the  order  directs  the  examination  to  be  had 
before  a  referee,  it  is  the  common  practice  to  name  the 
referee  in  the  order,  giving  his  office  address,  and  fixing 
the  time  for  the  first  appearance  of  the  judgment  debtor. 
The  referee  is  to  be  appointed  by  the  judge ;  but  it  is 
usual  to  appoint  a  referee  named  by  the  judgment  creditor, 
if  there  is  no  reason  to  apprehend  collusion.  But  the  court 
should  not  appoint  one  as  referee  in  these  proceedings 
who  has  his  office  in  the  same  building  as  that  occupied 
by  the  attorney  of  the  judgment  creditor.  {Gilbert  v. 
Frothingham,  13  Civ.  Pro.  E.  288).  The  rules  with 
regard  to  who  may  be  a  referee  in  these  proceedings,  are 
the  same  as  in  any  other  reference,  and  will  be  found 
fully  treated  of  in  vol.  II,  p.  353.  The  referee  should  be 
free  from  all  just  objections  ;  and,  except  where  agreed 
to  by  both  parties,  he  must  be  an  attorney  in  good  stand- 
ing ;  and  shall  not  be  the  partner  or  clerk  of  either  party, 
nor  connected  with,  or  having  business  relations  with 
either  party  ;  nor  shall  such  referee  occupy  the  same 
office  with  the  attorney  of  the  creditor.  (Gren.  Eule  80). 
Where  an  improper  person  has  been  named  as  referee, 
the  party  objecting  thereto,  should  apply  to  the  judge 
appointing  him,  for  his  removal;  and  such  judge  has  the 
power  to  remove  him  and  appoint  another.  {Pardee  v. 
Tilton,  11  Wkly.  Dig.  455).  Such  an  order,  is  discre- 
tionary with  the  judge,  and  is  not  appealable  to  the  court 
of  appeals.  (Id).  The  order  appointing  the  referee  may 
be  a  separate  order,  or  it  may  be  incorporated  in  the  first 
order  directing  the  examination  of  the  debtor.  {Lewis 
V.  Penfield,  39  How.  Pr.  490). 
57 
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The  referee  may  be  appointed  in  the  first  instance  before 
the  judgment  debtor  has  appeared.  {Green  v.  Bullard, 
3  How.  Pr.  313).  Section  ninety  of  the  Code  of  Civil 
Procedure  specifying  who  may  not  be  appointed  referee 
in  New  York  and  Kings  counties,  applies  to  these  pro- 
ceedings. A  justice  of  the  supreme  court  may  appoint  a 
referee  to  take  the  examination  in  any  part  of  the  State; 
and  such  referee  not  be  a  resident  of  the  county  where 
the  judgment  debtor  resides  or  has  his  place  of  business. 
{Bingham  v.  Dishrow,  37  Barb.  24).  But  the  order  can- 
not require  the  judgment  debtor  to  appear  before  such 
referee  in  a  county  other  than  that  in  which  he  resides 
or  has  a  place  of  business.  (Co.  Civ.  Proc.  §  2469). 
"Where  the  person  directed  to  appear  before  the  referee  is 
a  non-resident,  having  no  place  of  business  within  the 
State,  the  order  can  only  require  him  to  appear  in  the 
county  in  which  the  judgment-roll  is  filed.  {Anway  v. 
David,  9  Hun,  296).  The  order  of  reference  may  not 
only  direct  the  judgment  debtor  to  appear  before  the  re- 
feree at  a  time  and  place  specified  in  the  order,  and  from 
time  to  time  as  such  referee  may  direct,  but  may  also 
contain  a  direction  that  the  debtor  appear  before  the 
judge  who  granted  the  order,  on  the  first  Monday,  or 
other  day  named,  after  the  close  of  the  examination,  for 
the  further  order  of  said  judge,  in  the  premises.  {Sickles 
v.  Hanley,  4  Abb.  N.  C.  231). 

Where  there  is  any  objection  to  the  referee,  it  must 
be  made  to  the  judge  who  appointed  him.  {Tremain  v. 
Richardson,  68  N.  Y.  61 Y). 

Sub-division  2. — How  Eepekee  Qualified. 

The  referee  in  these  proceedings  does  not  get  any  juris- 
diction to  take  testimony  until  he  has  complied  with  the 
provisions  of  the  Code,  which  are  contaftied  in  the  fol- 
lowing section: 

Unless  the  parties  expressly  waive  the  referee's  oath,  a 
referee,  appointed  as  prescribed  in  this  proceeding  must, 
before  entering  upon  an  examination,  or  taking  testi- 
mony, subscribe  and  take  an  oath,  that  he  will  faithfully 
and  fairly  discharge  his  duty  upon  the  reference,  and 
make  a  just  and  true  report,  according  to  the  best  of  his 
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understanding.  The  oath  ma,y  be  administered  by  an 
officer  designated  in  section  eight  hundred  and  forty-two 
of  the  Code,  and  must  be  returned  to  tlie  judge,  with  the 
report  or  testimony.     (Co.  Civ.  Proc.  §  2445). 

This  section  expressly  requires  that  the  referee  must 
be  sworn,  before  one  of  the  officers  named  in  section 
eight  hunderd  and  forty-two  of  the  Code;  unless  such 
oath  is  expressly  waived  by  the  parties.  Such  waiver,  if 
made,  should  be  express,  and  if  not  made  in  writing,  it 
should  be  taken  down  by  the  referee  and  form  a  part  of 
his  return;  and  if  in  writing,  it  should  be  annexed  to  the 
report,  in  the  same  manner  as  the  oath  would  have  been, 
in  case  it  had  been  taken.  It  takes  the  place  of  the  oath. 
An  omission,  in  these  proceedings,  to  take  the  oath,  or 
to  obtain  the  express  waiver  of  it,  is  a  defect  which  goes 
to  the  jurisdiction  of  the  referee  to  take  testimony  under 
the  order;  and  his  rej)ort  may  be  set  aside  on  that  ground  ; 
and  it  is  not  sufficient  that  the  plaintiff  wiaved  the  oath; 
it  must  be  waived  by  both  parties,  and  entered  in  the 
minutes  of  the  referee,  or  the  judgment  entered  on  the 
report  may  be  vacated.  {Browning  v.  Marvin,  5  Abb. 
jST.  C.  285).  The  rule  is  more  strict  in  these  proceedings, 
than  in  an  ordinary  reference;  and  the  requirement  of 
the  Code  that  the  oath  must  be  taken,  or  expressly 
waived,  before  the  referee  can  proceed  to  take  testimony, 
is  explicit,  and  must  be  followed.     (Id). 

Sec.  S.   Powers  and  duties  of  referee. 

It  has  not  been  thought  necessay  in  this  chapter  to  go 
into  the  proceedings,  where  the  examination  is  had  be- 
fore the  judge  who  grants  the  ordei',  as  that  is  so  rare  as 
a  matter  of  practice,  that  the  rules  with  reference  to  the 
examination  before  a  referee  will  be  sufficient  to  guide 
the  practitioner  in  those  cases  where  the  examination  is 
had  before  the  judge  or  justice  who  makes  the  order. 
The  principal  difference  between  the  examination  before 
a  judge  and  that  which  is  had  before  a  referee,  is  the 
power  which  the  judge  has  to  compel  the  attendance  of 
the  witnesses  and  their  answers  to  proper  questions,  by 
punishing  them  for  contempt  for  a  refusal  to  attend  or 
answer;  which  power  is  not  given  to  the  referee;  but  he 


452  PRACTICE. 

must  report  such  facts  to  the  judge  who  granted  the 
order,  or  to  whom  it  is  made  returnable.  The  judge  is 
not  required  to  take  an  oath,  as  is  a  referee;  and  no  re- 
port, as  in  the  case  of  a  referee,  is  required,  in  order  to 
bring  all  the  facts  disclosed  upon  the  examination,  to  the 
attention  of  the  judge  or  court.  The  judge  or  referee 
may  adjourn  the  proceedings  from  time  to  time  as  he 
tbinks  proper.  (Co.  Civ.  Proc.  §  2444).  The  rules  as  to 
the  scope  of  the  examination,  who  may  be  examined, 
what  constitutes  contempt,  and  the  like,  are  the  same 
whether  the  examination  is  had  before  the  judge,  or  a 
referee. 

A  referee  in  these  proceedings  is  vested  with  the  same 
power  to  adjourn  the  proceedings  that  a  master  in 
chancery  had  when  acting  under  an  order  for  the  exam- 
ination of  a  debtor  ih  a  creditor's  suit.  He  may  adjourn 
the  proceedings  from  time  to  time,  even  though  the 
debtor  to  be  examined,  refuses  to  consent  thereto. 
{Kaufman  v.  Tlirasher,  10  Hun,  438).  This  case  over- 
rules, substantially,  the  dictum  of  the  judge  in  the  case 
of  the  People  v.  Hurlhurt  (5  How.  Pr.  446),  where  it  was 
said  that  the  referee  has  no  more  power  to  adjourn  these 
proceedings,  without  the  consent  of  the  party  against 
whom  they  are  had,  than  a  justice  of  the  peace  would 
have  to  adjourn  a  case  before  him,  without  the  authority 
of  the  statute.  Such  a,  construction  of  the  language  of 
the  Code  wonld  produce  great  inconvenience  in  most 
cases;  and  in  many  cases  it  would  defeat  the  remedy  in- 
tended to  be  given  to  the  statute.  The  power  of  the 
referee  to  adjourn  is  the  same  as  that  of  a  judge  when 
the  examination  is  before  him.  Of  course,  the  power  to 
adjourn  should  not  be  abused,  nor  exercised  except  for 
good  cause  shown,  either  by  affidavit  or  other  satisfac- 
tory proof,  unless  such  proof  is  waived.  {Kaufman  v. 
Thrasher,  10  Hun,  438;  Allen  v.  Starring,  26  How.  Pr. 
57).  Where  the  order  appointing  the  referee,  does  not 
fix  the  time  at  which  the  judgment  debtor  shall  appear, 
but  directs  that  he  appear  at  a  time  to  be  appointed  by 
the  referee,  the  referee  has  power  to  require  the  parties 
to  appear  accordingly.  {Redmond  v.  Goldsmith,  2  Law 
Bull.  19).     He  may  issue  subpoenaes  for  the  attendance 


SUPPLEMENTAEY  PROCEEDINGS.  453 

■of  witnesses.  {People  v.  Ball,  22  Wkly.  Dig.  275). 
Sections  eight  hundred  and  fifty-two  et  seq.  of  the  Code 
which  refer  to  the  manner  of  compelling  the  attendance 
of  witnesses,  apply  to  these  proceedings.  It  is  the  duty 
of  the  referee  to  take  the  examination,  and  not  to  make 
it  himself;  and  if  he  attempts  to  make  the  examination 
in  an  officious  manner,  he  transcends  his  duty.  {People 
V.  Leipzig,  52  How.  Pr.  410). 

After  the  examination  is  concluded,  it  is  the  duty  of 
the  referee  to  certify  to  the  judge  to  whom  the  order  is 
returnable,  all  the  evidence  and  other  proceedings  taken 
before  him  (Co.  Civ.  Proc.  §  2442);  or  the  facts,  if  the 
order  so  directs.  (Co.  Civ.  Proc.  §  2443).  This  will  be 
more  fully  discussed  in  section  five  of  this  article,  under 
the  head  of  the  referee's  report. 

Sec.  3.  Hearing  before  referee. 

Either  party  may  be  examined  as  a  witness  in  his  own 
behalf,  and  may  produce  and  examine  other  witnessess, 
as  upon  the  trial  of  an  action;  and  upon  such  examina- 
tion each  answer  of  a  party  or  a  witness  examined  must 
be  under  oath.  Where  a  corporation  is  examined  it 
must  attend  by,  and  answer  under  the  oath  of  an  officer 
thereof;  and  the  judge  may,  in  his  discretion,  specify 
the  officer.  (Co.  Civ.  Proc.  §  2444).  The  witnesses  may 
be  required  to  attend  by  an  ordinary  subpoena,  under  the 
hand  of  the  judge,  or  the  referee,  as  in  other  references 
{Knowles  v.  DeLazare,  8  Civ.  Pro.  E.  386);  and  may  be 
required  to  produce  books  and  papers  by  the  ordinary 
subpoena  duces  tecum.  {Holmes  v.  Stietz,  6  Civ.  Pro.  E. 
362,  note).  Such  subpoenaes  are  served  as  in  an  ordinary 
reference,  as  to  which  see  vol.  II,  pp,  69,  360. 

The  wife  of  the  judgment  debtor  may  be  examined  as 
a  witness,  for  the  purpose  of  discovering  the  disposition 
of  the  property  of  the  judgment  debtor.  {Lockwood  v. 
Worstoll,  15  Abb.  Pr.  430,  note).  Where  a  witness  ap- 
pears without  being  subpoenaed,  he  is,  nevertheless, 
bound  to  answer  proper  questions,  upon  his  examination. 
{People  V.  Marston,  18  Abb.  Pr.  257).  It  is  at  the  option 
of  the  creditor,  whether  or  not  he  will  examine  the  deb- 
tor or  witnesses,  or  both  {Graves  v.  White,  12  How.  Pr. 
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33);  but  if  he  does,  the  debtor  may  be  examined  in  his 
own  behalf  on  the  subject  matter  of  the  direct  examina- 
tion.    {Le  Roy  v.  Halsey,  1  Duer,  689). 

If  the  judgment  debtor,  or  other  person,  required  to 
attend  and  be  examined,  as  prescribed  in  this  proceeding, 
or  the  officer  of  a  corporation,  required  to  attend  in  its 
behalf,  is,  at  the  time  of  the  service  of  the  order  upon 
him,  a  resident  of  the  state,  or  then  has  an  office,  within 
the  state,  for  the  regular  transaction  of  business  in  per- 
son, he  cannot  be  compelled  to  attend,  pursuant  to  the 
order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residence  or  place  of  business  is  situ- 
ated.    (Co.  Civ.  Proc.  §  2459). 

Sec.  4.    Examination  of -witnesses. 

Sub-division  1. —  Scope  and  Nature  of  Such 
Examination. 

As  has  pretty  fully  appeared  already  in  this  chapter, 
the  nature  and  object  of  the  proceedings  are  the  discov- 
ery of  the  debtor's  property;  and  the  scope  of  the  exami- 
nation is  broad  enough  to  give  the  creditor  a  complete 
and  searching  examination  of  the  judgment  debtor,  and 
of  those  who  are  indebted  to  him,  or  have  possession  of 
his  property,  for  the  purpose  of  ascertaining  the  amount 
and  condition,  as  well  as  the  disposition  which  such  deb- 
tor has  made  or  attempted  to  make  of  his  property;  and 
to  discover  whether  the  debtor  has  any  property  or  in- 
terest in  property  which  may  be  reached  to  satisfy  the 
jndgment,  whether  such  property  is  in  the  possession  of 
the  debtor,  or  of  a  third  person  or  corporation.  {Forbes 
V.  Willard,  37  How.  Pr.  193;  64  Barb.  520). 

The  proceedings  on  the  examination  are  inquisitorial 
in  their  nature,  and  they  were  so  intended  to  be  by  the 
legislature.  The  courts  so  interpret  the  provisions  of 
the  Code,  which  give  this  remedy  ;  and  it  is  but  justice 
to  the  creditor  class  that  such  an  in  terpretation  should 
be  given  to  the  nature  of  the  examination  ;  for  where 
credit  has  been  given  on  the  strength  of  the  debtor's  rep- 
sentations,  it  is  no  hardship  for  him  to  be  required  to 
answer  fully  as  to  the  disposition  he  has  made  of  his 
property  ;  especially  is  this  true,  if  there  is  any  evidence 
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of  fraud  or  of  an  attempt  to  conceal  his  property  to  pre- 
vent his  creditor  from  getting  his  pay.  The  remedy  is 
summary,  and  should  be  sufficiently  broad  to  enable  the 
creditor  to  collect  his  judgment,  if  the  debtor  has  any 
property  which  ought  to  be  applied  to  the  payment 
thereof.  The  examination  should  be  allowed  to  take  a 
wide  and  searching  range,  both  as  to  the  parties  to  the 
proceedings  and  to  witnesses.  {Lathrop  v.  Clapp,  40 
N.  Y.,  328).  The  language  of  the  statute  is  that  the 
judgment  debtor  or  other  person  shall  attend  and  "be 
examined  concerning  his  property."  This  la.nguage 
means  that  he  shall  answer  fully  concerning  his  prop- 
erty, and  not  partially.  If  the  examination  could  not 
be  full  and  complete  as  to  the  property  of  the  debtor, 
the  proceeding  would  be  worse  than  useless.  The  very 
object  of  the  examination  is  to  give  the  creditor  the  ben- 
efit of  a  discovery  as  to  the  debtor's  property  ;  and  for 
this  purpose,  the  legislature  have  said  that  the  creditor 
may  have  such  discovery,  and  may  inquire  into  all 
fraudulent  'conveyances  or  transfers  made  by  the  debtor, 
or  as  to  any  secret  or  fraudulent  concealment  thereof; 
and  the  intention  is  clear  that  the  fullest  scope  was 
meant  to  be  given  to  ferret  out  fradulent  transfers  of 
property.  {Lathrop  v.  Clapp,  supra).  It  is  an  impor- 
tant  and  wholesome  object -of  the  examination  to  dis- 
cover whether  or  not  fraud  has  been  perpetrated  ;  and 
the  creditor  has  such  a  right  in  regard  to  the  property  of 
his  debtor,  that  he  is  entitled  to  be  as  fully  and  fairly 
informed  in  relation  to  it,  as  the  debtor  himself  is  ;  and 
an  inquiry  by  him  to  that  extent,  ought  not  to  be  pre- 
vented, or  deemed  impertinent  or  meddlesome.  While 
it  is  a  proceeding  partaking  very  much  of  the  nature  of 
a  fishing  suit — which  suits  are  not  regarded  with  favor- 
still  a  full  and  fair  examination  is  not  unfair  to  a  dis- 
honest debtor,  and  certainly  not  to  an  honest  one;  and  a 
creditor  should  not  be  regarded  as  on  a  fishing  excursion 
when  he  takes  steps  to  enforce  his  legal  rights.  {Clapp 
V.  Lathrop,  23  How.  Pr.  423,  443;  aff'd  40  N.  Y.  328). 
In  case  the  property  is  riot  the  property  of  the  debtor, 
but  belongs  to  a  third  person,  and  is  claimed  by  such 
third  person,  that  question  cannot  be  decided  in  these 
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proceedings;  the  title  can  only  be  tried  in  an  action 
brought  for  that  purpose;  and  the  proper  practice  in  such 
a  case,  is  for  the  creditor  to  apply  for  the  appointment  of  a 
receiver  of  the  debtor's  property,  and  such  receiver  may 
bring  an  action  against  the  person  claiming  to  own  the 
property,  and  in  such  action  the  question  of  title  can  be 
tried.  {Crounse  v.  Whipple,  34  How.  Pr.  333).  But  a 
witness,  on  the  examination,  cannot-  stop  the  examina- 
tion by  stating  that  the  property  sought  to  be  reached 
belongs  to  him.  {Sandford  v.  Carr,  2  Abb.  Pr.  462; 
3fech.  &  Traders'  Bank  v.  Healy,  14  Wkly.  Dig.  120). 
An  examination  may  be  had  in  the  city  court  of  New 
York,  although  such  court  has  no  equitable  jurisdiction 
to  reach  the  property,  if  fraudulently  disposed  of. 
{Schneider  v,  Altman,  8  Civ.  Pro.  R.  242).  The  same 
privilege  from  arrest,  and  all  the  rights,  privileges  and 
disabilities  which  by  law  belong  to  a  witness  when  testi- 
fying on  a  trial  or  in  an  action,  belong  to  such  witness 
when  testifying  in  these  proceedings,  except  that  the  ex- 
amination is  not  limited  to  issues;  but  is  inquisitorial  in 
its  nature.  {Sandford  v.  Carr,  2  Abb.  Pr.  462;  see  vol. 
I,  p.  406,  et  seq).  A  commission  to  take  testimony  with- 
out the  State  cannot  be  had  in  these  proceedings. 

As  the  examination  is  taken  orally,  great  liberality 
should  be  allowed  to  correct  mistakes.  {Corning  v. 
Tooker,  5  How.  Pr.  16).  A  witness  cannot  be  punished 
as  for  contempt,  for  refusing  to  subscribe  to  his  testi- 
mony, which  has  been  taken  down  incorrectly.  {Sher- 
wood V.  Dolen,  14  Hun,  191).  A  referee  should  allow 
proper  corrections  to  be  made  at  any  time  during  the  ex- 
amination.    {Corning  v.  looker,  supra). 

Where  a  deposition  which  the  witness  is  required  to 
sign  would  subject  him  to  a  legal  liability  not  otherwise 
existing,  he  will  not  be  required  to  sign  it.  {Marx  v. 
Sioaidding,  43  Hun,  365). 

By  stipulation,  the  parties  may  agree  to  have  the  testi- 
mony taken  by  a  stenographer;  and  if  so  taken,  they 
may  also  stipulate  that  the  testimony  of  the  vsdtnesses  so 
taken  and  copied  out  by  the  stenographer,  need  not  be 
signed  by  the  witnesses.  Such  course  often  saves  unneces- 
sary delay;   but  there  should  always  be  a  stipulation 


SUPPLEMENTARY  PROCEEDINGS.  457 

clearly  expressing  such  intention,  if  it  is  desired  to  take 
that  course. 

Stjb-division  2. — How  witness  Compelled  to  Testify. 

A  party  or  a  witness,  examined  in  a  supplementary 
proceeding,  is  not  excused  from  answering  a  question, 
on  the  ground  that  his  examination  will  tend  to  convict 
him  of  the  commission  of  a  fraud;  or  to  prove  that  he 
has  been  a  party  or  privy  to,  or  knowing  of,  a  convey- 
ance, assignment,  transfer  or  other  disposition  of  prop- 
erty for  any  purpose;  or  that  he  or  another  person  claims 
to  be  entitled  as  against  the  judgment  creditor,  or  a  re- 
ceiver appointed  or  to  be  appointed  in  the  special  proceed- 
ing, to  hold  property,  derived  from  or  through  the  judg- 
ment debtor,  or  to  be  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a 
person  in  his  behalf.  But  an  answer  cannot  be  used  as 
evidence  against  the  person  so  answering,  in  a  criminal 
action  or  criminal  proceeding.     (Co.  Civ.  Proc.  §  2460). 

The  last  sentence  of  the  section  just  quoted,  means 
that  the  examination  shall  not  be  used  as  evidence  of 
any  fact  testified  to  therein;  and  where  a  part  of  the  evi- 
dence introduced  upon  the  trial  of  an  indictment  for 
obtaining  goods  by  false  representations,  was  the  testi- 
mony given  by  the  defendant  on  examination  in  supple- 
mentary proceedings,  and  such  testimony  was  objected 
to  on  the  ground  specified  in  that  section,  it  was  held  to 
be  error,  as  it  came  directly  within  the  prohibition  of  the 
statute;  and  a  judgment  of  conviction  on  such  evidence 
was  reversed.  {Barber  v.  People,  lY  Hun,  366).  Also 
upon  the  trial  of  an  indictment,  charging  one  with  hav- 
ing conveyed  his  property  with  intent  to  defraud  his 
creditors,  the  evidence  given  by  the  defendant  in  supple- 
mentary proceedings  cannot  be  read,  and  if  so  read,  will 
be  ground  for  a  reversal.  {Loomis  v.  People,  19  Hun, 
601).  Before  the  amendment  of  1880,  such  evidence 
could  not  be  used  against  a  person  so  testifying  either  in 
a  criminal  or  civil  action;  but  by  that  amendment  the 
woi'd  "civil"  was  stricken  out;  so  that  now  the  evidence 
may  be  used  against  the  person  testifying,  in  a  civil 
58 
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action.     {Dusenhury  v.    Dusenhury,   63  How.   Pr.   849; 
Wright  v.  Nostrand,  94  K  Y.  31,  41). 

The  answer  of  a  party  or  a  witness  examined  in  these 
proceedings,  must  be  under  oath.  (Co.  Civ.  Proc.  § 
2444).  The  extent  of  the  inquiry  is,  in  a  great  measure, 
left  to  the  good  sepse  of  the  officer  who  conducts  it. 
{Le  Roy  v.  Halsey,  1  Duer,  589).  The  judgment  debtor 
is  not  entitled  to  a  cross-examination;  but  he  is  entitled 
to  counsel  as  to  the  form  of  his  answers,  and  to  help  him 
frame  them  {Corning  v.  Tooker,  5  How.  Pr.  16);  but  it  is 
discretionary  with  the  judge  or  referee,  whether  or  not  a 
witness,  other  than  a  party,  will  be  allowed  the  benefit 
of  counsel.  {ScMoabY.  Cohen,  13  N.  Y.  S.  Eep.  709). 
An  attorney  may  be  required  to  testify  in  these  proceed- 
ings; but  he  cannot  be  compelled  to  disclose  information 
he  has  acquired  while  acting  in  the  capacity  of  attorney 
or  counsel;  although  the  information  so  acquired  relates 
to  the  commission  of  a  fraud.  {Bacon  v.  Frishie,  80  N. 
Y.  399).  A  judgment  debtor  may  be  compelled  to  tes- 
tify as  to  when  and  where  he  lost  money  by  gambling, 
and  the  names  of  the  winners.  {Steinhart  v.  Farrell,  3 
N.  Y.  S.  Eep.  292). 

Sub-division  3. — Effect  of  Eefusal  to  Testify. 

A  person  who  refuses,  or  without  sufficient  excuse  neg- 
lects, to  obey  an  order  of  a  judge  or  referee,  made  in 
said  proceedings,  and  duly  served  upon  him,  or  an  oral 
direction,  given  directly  to  him  by  a  judge  or  referee,  in 
the  course  of  the  special 'proceeding;  or  to  attend  before 
a  judge  or  referee,  according  to  the  command  of  a 
subpoena,  duly  served  upon  him;  may  be  punished  by 
the  judge,  or  by  the  court  out  of  which  the  execution 
was  issued,  as  for  a  contempt.     (Co.  Civ.   Proc.   §  2457). 

The  judge  who  makes  the  order,  has  full  power  out  of 
court,  to' punish  for  contempt.  {Shepherd  v.  Dean,  13 
How.  Pr.  173;  Lathrop  v.  Clapp,  40  N.  Y.  328).  So  has 
a  judge  of  the  supreme  court  at  a  special  term.  {People 
V.  Kelly,  22  How.  Pr.  309).  The  section  expressly  states 
that  the  judge  who  makes  the  order,  or  the  court  out  of 
which  the  execution  issued,  may  punish  for  contempt. 
This    settles    a    point    somewhat    controverted,    as    to 
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whether  or  not  the  court  had  such  power  in  these  pro- 
proceedings.  A  court  of  record  has  power  to  punish  by 
fine  and  imprisonment,  or  either,  a  neglect  or  violation  of 
duty  or  other  misconduct  by  which  a  right  or  remedy  of 
the  party  to  a  special  proceeding  may  be  defeated,  im- 
paired, impeded  or  prejudiced,  where  such  act  or  neg- 
lect isiby  a  party  to  the  proceeding,  or  any  other  person, 
in  disobedience  to  a  lawful  mandate  or  order  of  the  court; 
or  by  a  person  subpoenaed  as  a  witness,  for  refusing  or 
neglecting  to  obey  the  subpoena  to  attend,  or  to  be  sworn 
or  to  answer  as  a  witness.     (Co.  Civ.  Proc.  §  14). 

The  proceedings  to  punish  for  contempt  are  regulated 
by  the  Code  (§§  2266-2292);  and  are  the  same  as  in  any 
other  action  or  proceeding;  and  need  not  be  treated  of  in 
this  place. 

It  is  a  contempt  for  the  judgment  debtor  to  refuse  to 
attend  at  the  time  and  place  designated  by  the  judge,  or 
by  the  referee,  where  the  order  gives  the  referee  the 
power  and  authority  to  appoint  a  time  and  place.  It  is 
the  duty  of  the  debtor  to  obey  such  order  or  direction. 
{Redmond  v.  Goldsmith,  2  Law  Bull.  19).  Where,  how- 
ever, the  party  required  to  appear  cannot  comply  with 
the  order,  and  shows  that  fact,  he  will  not  be  punished 
for  contempt.  {Myers  v.  Trimble,  3  E.  D.  Smith,  607). 
Nor  will  he  be  punished  where  his  failure  to  obey  the 
order  was  occasioned  by  the  acts  of  the  adverse  party 
{McCartan  v.  Van  Syckel,  10  Bosw.  694);  nor  where  the 
omission  to  comply  was  accidental,  and  not  intentional. 
{Hazard  vl  Caswell,  8  Wkly.  Dig.  492).  But  in  order  to 
avoid  liability  upon  the  ground  that  the  disobedience 
was  accidental  or  unintentional,  the  judgment  debtor 
should  show  thnt  he  honestly  intended  to  conform  to  the 
order.  (Id).  If  such  inability,  was  occasioned  by  some 
act  of  the  party  himself,  it  will  not  be  an  excuse;  but 
will  be  of  itself  considered  a  contempt.  {People  v.  Ber- 
gen, 53  N.  Y.  404). 

In  order  to  constitute  contempt  on  the  part  of  the  judg- 
ment debtor  for  interfering  with  his  property,  it  must  be 
shown  affirmatively  that  the  property  was  acquired  prior 
to  the  granting  of  the  order,  or  to  its  service  {Potter  v. 
Low,   16  How.  Pr.  549);    and  that  it  was  not  exempt 
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under  section  twenty-four  hundred  and  sixty-three  of  the 
Code.  {Hancock  v.  Sears,  93  N.  Y.  79).  Where  it  is 
shown  that  the  debtor  has  transferred  property  Hable  to 
execution,  in  violation  of  the  order  of  the  couit,  he  may 
be  punished.  {Deposit  Natl  Bank  v.  Wickham,  44  How. 
Pr.  421).  Payment  of  the  rent  of  the  debtor's  place  of 
business  is  such  a  violation.  {Aschemorrv  v.  Emmont,  6 
Law  Bull.  81).  The  legal  title  of  the  property  trans- 
ferred, in  violation  of  an  injunction,  must  have  been  in 
the  judgment  debtor  or  the  person  enjoined,  at  the  time 
■of  tlie  service  of  the  order,  in  order  to  constitute  con- 
tempt. {Beard  v.  Snook,  47  Hun,  158;  Dean  v.  Hyatt, 
5  Wkly.  Dig.  67).  It  is  not  contempt  for  the  judgment 
debtor  to  confess  judgment  in  favoy  of  another  bona  fide 
creditor,  unless  there  is  a  special  clause  in  the  injunction 
order  forbidding  it.  {Lansing  v.  Easton,  7  Paige,  364; 
McCredie  v.  Senior,  4  Paige,  378);  but  where  the  confes- 
sion of  judgment  is  evidently  with  the  intention  of  de- 
priving the  creditor  of  his  lien,  it  is  a  violation  of  the  in- 
junction, and  is  a  contempt  {Lansing  v.  Easton,  supra). 

To  authorize  the  court  or  a  judge  to  punish  a  party  for 
refusing  to  pay  over  money  or  property  in  pursuance  of 
its  oi'der,  it  must  appear  that  the  specific  property  or 
sum  of  money  was,  at  the  time  of  the  service  of  the 
order,  in  his  possession,  or  under  his  control.  {Tinker  v. 
Crooks,  22  Hun,  579).  Where  the  order  requiring  such 
payment  to  be  made,  should  not  have  been  granted,  the 
debtor  should  not  be  punished  for  refusing  to  pay,  unless 
he  has  shown  disrespect  to  the  court  in  the  manner  in 
which  he  refuses  to  obey  the  order.  {Beehe  v.  Kenyan, 
3  H^m,  73).  Where  the  order  does  not  direct  the  pay- 
ment to  be  made  to  the  receiver,  the  debtor  should  not 
be  punished  for  a  refusal  to  pay  to  such  receiver.  ( Wat- 
son V.  Fitzsimmons,  5  Duer,  629). 

The  person  applying  for  the  punishment  of  the  judg- 
ment debtor  or  other  person  for  contempt,  should  show 
that  he  has  some  interest  in  the  subject  matter,  or  that 
he  has  a  right  to  prosecute  him  for  the  misconduct  or 
other  injury  comijlaiued  of.  {Hawley  v.  Bennett,  4 
Paige,  165).  The  failure  of  the  judgment  debtor  to  ap- 
pear upon  the  adjourned  day,  although  the  adjournment 
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was  made  in  his  absence  and  no  written  notice  was 
served  on  him,  is  a  contempt  for  which  he  may  be  pun- 
ished. {Parker  V.Hunt,  15  Ahh.Fr.ilOnote).  Butifthe 
order  requiring  him  to  appear  is  void,  for  want  of  juris- 
diction, or  because  there  was  no  aflSdavit,  the  party  will 
not  be  adjudged  in  contempt  for  refusing  to  appear. 
{Kennedy  v.  Weed,  10  Abb.  Pr.  62). 

An  order  made  punishing  a  person  for  refusing  to  an- 
swer, may  be  appealed  from.  {Forbes  v.  Willard,  54 
Barb.  520).  But  an  order  denying  a  motion  to  direct  the 
application  of  property  to  the  payment  of  the  judgment, 
and  to  punish  for  contempt,  is  discretionary,  and  is  not 
appealable.  {Joyce  v.  HolbrooJc,  T  Abb.  Pr.  338).  Where 
a  witness  has  appealed  from  an  order  declaring  him  in 
contempt,  he  cannot  raise  the  question  as  to  the  regular- 
ity of  the  execution  under  which  the  proceedings  are 
had.     {People  v.  Marston,  18  Abb.  Pr.  257). 

If  the  party  directed  to  appear,  is  also  directed  by  the 
order,  or  a  proper  subpoena  duces  tecum,  to  produce  books 
or  papers,  and  he  refuses  to  produce  them,  if  they  are  in 
his  possession,  or  under  his  control,  he  may  be  punished 
for  the  violation  of  such  order  or  subpoena,  as  for  a  con- 
tempt. {MitchelVs  case,  12  Abb.  Pr.  249).  A  corporation 
may  be  punished  for  the  violation  of  an  injunction  order, 
and  may  be  fined.  {People  v.  Pendleton,  64  N.  Y.  622). 
It  is  no  excuse  for  a  refusal  to  obey  the  itijunction  order, 
that  it  is  more  extensive  than  the  relief  asked;  for 
although  the  order  may  be  irregular,  it  is  not  void,  and 
so  long  as  it  is  in  force,  it  is  the  duty  of  the  party  en- 
joined to  obey  it.  (Id.).  The  judgment  debtor  maybe 
punished  for  contempt,  although  the  violation  of  the 
order  is  by  a  third  person,  if  the  debtor  suffers  or  allows 
the  act  to  be  done,  or  it  is  done  for  his  benefit.  He  may 
be  guilty  of  violation  as  well  by  aiding  others  in 
violating  the  injunction  as  by  violating  it  himself.  Such 
orders  must  be  honestly  and  fairly  obeyed.  {Neale  v. 
Osborne,  15  How.  Pr.  81;  People  v.  Pendleton,  supra). 

Where  an  appeal  is  taken  from  the  order,  but  no  stay 
of  the  proceedings  is  provided  for,  the  party  enjoined  is 
bound,  notwithstanding  such  appeal,  to  obey  the  order, 
(.People  V.  Bergen,  53  N.  Y.  404). 
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Sec.  5.  Report  of  referee. 

Sub-division  i. — What  to  Contain'. 
Upon  the  conclusion  of  the  examination,  the  referee 
must  certify  to  the  judge  to  whom  the  order  is  return- 
able, all  the  evidence  and  other  proceedings  taken  before 
him  (Co.  Civ.  Proc.  §  2442);  if  the  order  directs  the 
referee  to  report  the  facts,  instead  of  the  evidence,  his 
report  should  contain  the  evidence  attached  to  it  as  well 
as  his  findings  of  facts.  (Co.  Civ.  Proc.  §  2443;  Gen. 
Eule  30).  The  report  must  contain  the  oath  of  the 
referee,  or  the  express  waiver  of  it,  either  in  the  form  of 
a  written  waiver,  or  of  an  entry  in  his  minutes  that  such 
waiver  was  orally  given.  (Co.  Civ.  Proc.  §  2445). 
Where  the  testimony  is  taken  by  a  stenographer  a  copy 
of  the  minutes  transcribed  in  longhand  should  be  certified 
by  the  referee  in  his  report.  The  report  must  be  made 
to  the  judge  before  whom  the  proceedings  are  return- 
able. {Kennedy  v.  Norcott,  54  How.  Pr.  87;  Smith  v. 
Johnson,  7  id.  39).  Where  the  referee  is  appointed  to 
report  the  facts,  he  need  not  report  the  testimony  ;  but 
must  report  only  his  findings  of  fact;  but  the  testimony 
should  be  returned  with  the  report.  Where  the  refer- 
ence is  merely  to  take  and  report  the  evidence,  the 
referee  should  not  report  findings  of  facts;  but  he  should 
return  the  evidence,  together  with  a  statement  of  all  the 
proceedings  had  before  hira.  If  he  was  given  the  autho- 
rity to  designate  the  time  at  which  the  debtor  should 
appear,  he  should  in  his  report  state  the  manner  of 
designating  the  time  and  the  notice  that  was  given  to 
the  debtor,  and  the  adjournments,  and  all  the  proceed- 
ings had  pursuant  to  the  order  appointing  him. 

Sub-division  2. — In  Case  of  Contempt. 
In  case  of  the  refusal  of  the  judgment  debtor  or  other 
person  to  attend  or  to  answer  a  proper  question,  or  to 
obey  any  order  which  the  referee  had  authority  to  make, 
where  such  refusal  amounted  to  a  contempt  of  court,  if 
the  party  in  whose  behalf  the  jDroceedings  are  being  con- 
ducted, or  one  authorized  to  act  for  him,  requests  the 
referee  at  any  stage  of  the  proceedings,  upon  the  hap- 
pening of  such  refusal,  to  report  such  fact  to  the  judge 
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or  court,  the  referee  should  make  a  special  report,  which 
should  contain  a  statement  of  all  the  facts  which  go  to 
make  out  the  contempt,  and  in  case  the  refusal  was  to 
answer  a  proper  question,  the  report  should  set  out  the 
question,  and,  if  necessary,  a  statement  of  the  facts 
which  will  inform  the  judge  as  to  the  pertinency  or  pro- 
priety of  the  question,  and  the  direction  by  the  referee 
that  the  witness  answer  the  question,  together  with  any 
objection  that  the  witness  may  urge  as  a  reason  for  his 
refusal,  and  the  fact  of  his  refusal;  and  where  the  con- 
tempt consists  of  a  failure  to  attend,  the  report  should 
show  the  manner  in  which  he  was  required  to  attend, 
and  the  notice  or  subpoena  served  upon  him,  and  the 
affidavit  of  the  person  serving  it;  where  the  contempt 
consists  of  the  violation  of  an  injunction  order,  evidence 
of  which  has  appeared  in  the  examination  before  the 
referee,  the  report  should  specify  in  what  manner  the 
injunction  has  been  violated.  Where  the  facts  which  con- 
stitute the  contempt  have  not  come  to  the  knowledge  of 
the  referee,  other  than  by  the  affidavit  of  the  plaintiff  or 
his  attorney,  he  should  report  the  making  of  such  affi- 
davit, annexing  it  to  his  report;  and  such  report  will  be 
sufficient.  {Miller  v.  Adams,  52  N.  Y.  409).  Where 
the  proceedings  have  been  conducted  before  the  judge 
who  makes  the  order,  no  report  is  necessary,  as  he  has 
power  to  punish  summarily  any  contempt  committed  in 
his  presence;  and  no  proof  of  the  failure  of  the  judgment 
debtor  to  attend  need  be  made,  as  the  judge  has  judicial 
knowledge  of  such  non-attendance.     {Miller  v.  Adams, 

supra). 

SuB-Drvisio]sr  3. — Effect  of  Report. 

The  object  of  the  report  is  to  inform  the  judge  as  to 
the  condition  of  the  debtor's  property,  for  it  is  only  upon 
such  information  that  the  judge  may  make  a  further 
order  or  direction  in  the  premises.  Its  effect  is  the  same 
as  the  report  in  an  ordinary  reference  upon  an  incidental 
question  of  fact  in  an  action.  It  is  the  basis  for  the 
further  direction  of  the  judge,  with  regard  to  the  prop- 
erty of  the  debtor,  and  its  application  to  the  payment  of 
the  plaintiffs  judgment. 
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AETICLE  III. 

ORDER  REQUIRING  DELIVERY  OF  THE  PROPERTY. 

SECTION. 

1.  By  judgment  debtor  or  third  person. 

2.  By  one  indebted  to  judgment  debtor. 

3.  Duty  of  sheriff  receiving  property. 

Sec.  1 .  By  judgment  debtor  or  third  person. 

Where  it  appears,  from  the  examination  or  testimony- 
taken  in  a  supplementary  proceeding,  that  the  judgment 
debtor  has,  in  his  possession  or  under  his  control,  money 
or  other  personal  property,  belonging  to  him;  or  that, 
one  or  more  articles  of  personal  property,  capable  of  de- 
livery, his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  possession  or  under  the 
control  of  another  person;  the  judge,  by  whom  the  order 
or  warrant  was  granted,  or  to  whom  it  is  returnable, 
may,  in  his  discretion,  and  upon  such  a  notice,  given  to 
such  persons,  as  he  deems  just,  or  without  notice,  make 
an  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliver  the  articles  of 
personal  property,  to  a  sheriff,  designated  in  the  order, 
unless  a  receiver  has  been  appointed,  or  a  receivership, 
has  been  extended  to  the  special  proceeding,  and  in  that 
case  to  the  receiver.     (Co.  Civ.  Proc.  §  244T). 

Any  property  or  right  of  property  which  is  transferra- 
ble,  or  survives  the  owner,  and  is  not  exempt  by  law, 
may  be  reached  by  supplementary  proceedings,  unless  it 
belongs  to  a  domestic  corporation  or  a  foreign  corpora- 
tion doing  business  or  having  an  agency  within  the  state; 
and  where  the  proceedings  are  brought  by  or  on  behalf 
of  the  state,  the  property  belonging  to  such  corporations 
may  be  reached.  (Co.  Civ.  Proc.  §  2463).  The  creditor 
cannot  reach,  nor  can  the  judge  compel  the  delivery  of 
property  which  is  exempt  by  law  from  levy  and  sale 
under  an  execution.  (Id).  As  to  what  property  is  thus 
exempt,  see  volume  II,  pp.  821,  826,  et  seq.  The  remedy 
of  the  debtor  where  exempt  property  has  been  taken, 
is  also  treated  of  in  vol.  II,  p.  826.  An  interesting  col- 
lection of  authorities  as  to  what  property  cannot  be 
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reached  in  these  proceedings  will  be  found  in  a  note 
to  the  case  of  Perkins  v.  Kendall.  (3  Civ.  Pro.  E.  240, 
250). 

Money  not  due  or  payable  at  the  time  of  the  service 
of  the  order  cannot  be  reached  {Albright  v.  Kempton, 
4  Civ.  Pro.  E.  16);  nor  can  the  judgment  debtor  be  or- 
dered to  deliver  possession  of  his  real  property.     {First 
NaflBanhv.  Martin,  49  Hun,   571).     The  language  of 
the  section  is  "money  or  other  personal  property,"  and 
the  right  of  the  creditor  is  Hmited  by  the  Code  to  the 
delivery  of  such  money  or  other  personal  property.     (Id). 
There  is  some  conflict  as  to  the  right  of  the  creditor  to 
reach  the  earnings  of  the  debtor,  already  earned,  but  not 
due  or  payable  at  the  time  of  the  service  of  the  order. 
The  case  of  Thompson  v.  Nixon,  (3  Edw.  Ch.  45Y)  holds 
that  such  earnings  may  be  reached;  but  the  case  of 
Albright  v.  Kempton  (4  Civ.  Pro.  E.  16),  holds  that  such 
earnings  cannot  be  reached;  and  in  the  opinion  in  that 
case  the  judge  says  that  the  weight  of  authority  seems 
to  be  that  if  the  earnings  are  not  due  and  payable  at  the 
time  of  the  service  of  the  order,  they  cannot  be  reached. 
(See  also  Columbian  Inst.  v.   Cregan,  3  N.  Y.  S.  Eep, 
286;  Merriam  v.  Hill,  1  Wkly.  Dig.   260;  McMillan  v. 
Vanderlip,  12  John.  165).     The  judge  has  no  power  to 
make  a  decree  or  order  appropriating  the  future  earnings 
of  the  judgment  debtor  to  the  payment  of  the  judgment. 
{Albright  v.  Kempton;  4  Civ.  Pro.  E.   16;   Columbian 
Inst.  V.  Cregan,  supra).     The  rule  is  that  only  property 
actually  in  the  possession  of  the  debtor,  or  of  which  he  is 
entitled  to  the  immediate  possession,  can  be  reached  in 
these  proceedings;    and  not    prospective    property,  or 
money  not  yet  due  to  him.     The  court  in  the  case  of  Mer- 
riam V.  Hill  (1  Wkly.  Dig.  260),  says  that  it  must  be  re- 
membered that  the  order  in  supplementary  proceedings, 
affects  only  moneys  actually  due  at  the  time  the  order  is 
obtained,  and  does  not  apply  to  moneys  to  become  due 
on  an  executory  contract.     (Citing  Potter  v.  Low,  16 
How.  Pr.  649;  McCormack  v.  Kehoe,.  T  Leg.   Obs.  184). 
The  Code  provides  that  the  earnings  of  the  judgment 
debtor  for  the  period  of  sixty  days  before  the  service  of 
59 
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the  order,  if  necessary  for  the  support  of  his  family,  are 
fexempt  (Co.  Civ.  Proc.  §  2463);  and  his  earnings  after 
the  service  of  the  order  cannot  be  reached  ( Woodman  v. 
Goodenough,  18  Abb.  Pr.^  265);  and  if  it  is  doubtful 
whether  the  money  was  earned  before  or  after  the  ser- 
vice of  the  order,  the  debtor  is  entitled  to  the  benefit  of 
the  doubt.  {Potter  v.  Low  supra).  The  salary  of  a 
public  officer,  while  still  in  the  hands  of  the  disbursing 
officer,  and  not  yet  due  or  payable  to  the  debtor,  when 
the  order  is  served,  cannot  be  reached.  {Waldman  v. 
O'Bonnell,  67  How.  Pr,  215). 

As  to  the  exemption  of  the  debtor's  earnings  for  the 
period  of  sixty  days  before  the  commencement  of  the 
proceedings,  see  Art.  I,  section  2,  subd.  1,  supra. 

It  has  been  held  that  a  watch  may  be  reached,  if  it  is 
not  necessary  to  the  business  of  the  debtor  {Deposit 
Nafl  Bank  v.  Wickham,  44  How.  Pr.  421);  but  if  the 
watch  is  necessary,  it  cannot  be  reached,  {Merriam  v. 
v.  Hill,  1  Wkly.  Dig.  260).  A  patent  right  can  be 
reached,  and  the  court  can  direct  an  assignment  thereof 
by  the  judgment  debtor  to  the  receiver  appointed  in 
these  proceedings.  {Barnes  v.  Morgan,  6  T.  &  C.  105). 
So  also  can  an  interest  which  the  judgment  debtor  has  in 
an  estate  as  the  next-of-kin  {McArthur  v.  Hoysradt,  11 
Paige,  495);  or  an  interest  in  a  partnership  business 
{Webb  V.  Overmann,  6  Abb.  Pr.  92);  or  the  rents  and 
profits  of  real  estate  {Farnham  v.  Campbell,  10  Paige, 
598);  or  a  chose  in  action.  {McKee  v.  Judd,  12  N.  Y. 
622). 

The  order  requiring  the  payment  or  delivery  to  the 
sheriff  may  be  either  permissive,  where  the  order  is 
directed  to  a  person  or  corporation  owing  such  debtor, 
permitting  such  person  or  corporation  to  pay  a  sum  of 
money,  not  exceeding  the  amount  of  the  plaintiff's  claim 
(Co.  Civ.  Proc.  §  2446);  or  it  may  be  compulsory,  where 
it  is  directed  to  the  judgment  debtor,  commanding  him 
to  pay  a  sum  of  money  or  deliver  the  articles  specified  in 
the  order,  to  the  sheriff.  (Co.  Civ.  Proc.  §  2447).  The 
order  is  entitled  in  the  special  proceeding,  the  same  as 
in  any  other  special  proceeding  before  a  judge  out  of 
court. 
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Sec.  S.    By  one  indebted  to  judgment  debtor. 

At  any  time  after  the  commencement  of  a  supple- 
mentaiy  proceeding,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto, 
the  judge,  by  whom  the  order  or  warrant  was  granted, 
or  to  whom  it  is  returnable,  may,  in  his  discretion,  upon 
proof,  by  affidavit,  to  his  satisfaction,  that  a  person  or 
corporation  is  indebted  to  the  Judgment  debtor,  and  upon 
such  a  notice,  given  to  such  persons,  as  he  deems  just,  or 
without  notice,  make  an  order,  permitting  the  person  or 
corporation,  to  pay  to  a  sheriff,  designated  in  tlie  order, 
a  sum,  on  account  of  the  alleged  indebtedness,  not  ex- 
ceeding the  sum  which  will  satisfy  the  execution.  A 
payment  thus  made  is,  to  the  extent  thereof,  a  discharge 
of  the  indebtedness,  except  as  against  a  transferee  from 
the  judgment  debtor,  in  good  faith  and  for  a  valuable 
consideration,  of  whose  rights  the  person  or  corporation 
had  actual  or  constructive  notice,  when  the  payment 
was  made.     (Co.  Civ.  Proc.  §  2446), 

A  third  person  or  corporation  cannot  be  compelled  to 
pay  directly  to  the  creditor;  but  the  order  should  permit 
the  payment  to  be  made  to  the  sheriff  or  receiver. 
{Birnhaum  v.  Thompson,  5  Law  Bull.  30).  The  provi- 
sion is  permissive  and  not  compulsory.  {Calkins  v. 
Packer,  21  Barb.  275).  Under  section  two  hundred  and 
ninety-three  of  the  Code  of  Procedure,  it  was  held  that 
a  payment  by  such  third  person  or  corporation  was  not 
regarded  as  a  payment  to  the  creditor;  but  only  as  money 
paid  to  the  use  of  the  judgment  debtor.  (Id).  The  same 
effect  is  believed  to  be  continued  under  the  Code  of  Civil 
Procedure.  There  was  some  dispute  under  the  former 
practice  as  to  the  effect  of  such  a  payment,  as  between  the 
person  or  corporation  making  it,  and  the  judgment  debtor; 
but  by  the  last  sentence  of  the  section  above  quoted,  that 
doubt  has  been  settled;  so  that  now  such  a  payment  is 
a  discharge  of  the  indebtedness  owing  by  such  third 
person  or  corporation  to  the  judgment  debtor,  to  the 
extent  thereof ,  in  every  case,  whether  the  debt  is  still  ow- 
ing to  such  judgment  debtor  or  to  a  third  person,  except- 
ing in  the  one  case  of  a  transferee  of  such  debt  from  such 
debtor,  in  good  faith,  and  for  a  valuable  consideraiiion, 
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of  whose  rights  the  person  or  corporation  had  actual  or 
constructive  notice,  when  the  payment  was  made  ;  and 
in  that  case,  it  is  not  a  discharge  of  the  indebtedness. 
(Co.  Civ.  Proc.  §  2446).  If  such  third  person  or  corporation 
has  actual  or  constructive  notice  that  the  debtor  has 
transferred  his  claim  to  a  bona  fide  holder,  the  payment 
by  such  person  or  corporation,  under  the  permissive 
order  of  the  judge,  is  not  a  discharge  of  the  indebtedness 
{Adams  v.  Welsh,  43  Super.  62;  Huse  v.  Ouyot,  3  T.  &  C. 
TOO);  but  where  such  assignee  of  the  debtor  has  not 
given  notice  that  the  debt  has  been  assigned  to  him,  the 
payment  is  valid,  and  is  a  full  protection  and  defense  to 
such  third  person  or  corporation  against  such  assignee. 
{Qihson  v.  Haggerty,  37  N.  Y.  555).  In  the  later  case  of 
Lee  V.  Delehanty  (25  Hun,  197),  it  would  seem  that  this 
rule  was  not  followed  ;  as  in  that  case,  the  court  held 
that  a  payment  by  a  third  person,  without  notice  of  the 
assignment,  did  not  operate  as  a  discharge  as  against 
such  assignee  ;  but  the  order  permitting  such  payment 
was  reversed,  and  the  assignee's  rights  were  not  allowed 
to  be  prejudiced  by  such  payment.  Where,  it  is  evident 
that  the  payment  by  such  third  person  was  honestly  and 
fairly  made,  he  should  be  protected,  as  against  an 
assignee  who  has  kept  silent  as  to  his  rights  in  regard  to 
such  indebtedness. 

Sec.  3.  Duty  of  sheriff  receiving  propertjr. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  prop- 
erty is  delivered,  pursuant  to  an  order  made  as  prescribed 
in  sections  twenty -four  hundred  and  forty-six  or  twenty- 
four  hundred  and  forty-seven,  does  not  then  hold  an 
execution  ui)on  the  judgment  against  the  property  of 
the  judgment  debtor,  he  has  the  same  rights  and  powers, 
and  is  subject  to  the  same  duties  and  liabilities,  with  re- 
spect to  the  money  or  property,  as  if  the  money  had 
been  collected,  or  the  property  had  been  levied  upon  by 
him,  by  virtue  of  such  an  execution;  except  as  other- 
wise prescribed  in  section  twenty-four  hundred  and 
forty-nine.     (Co.  Civ.  Proc.  §  2448). 

This  section  does  not  authorize  the  sheriff  who  re- 
ceives money  on  one  execution  to  apply  it  to  the  pay- 
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ment  of  another  execution  in  his  hands  against  the 
plaintiff  in  the  first  proceeding.  {Baker  v.  Kenworthy, 
41  N.  Y.  215). 

After  a  receiver  has  been  appointed,  or  a  receivership 
has  been  extended  to  the  special  proceeding,  the  judge 
must,  by  order,  direct  the  shei'iff  to  pay  the  money  or 
the  proceeds  of  the  property,  deducting  his  fees,  to  the 
receiver;  or,  if  the  case  so  requires,  to  deliver  to  the  re- 
ceiver the  property  in  his  hands.  But  if  it  appears,  to 
the  satisfaction  of  the  judge,  that  an  order,  appointing  a 
receiver  or  extending  a  receivership,  is  not  necessary,  he 
may,  by  an  order  reciting  that  fact,  direct  the  sheriff  to 
apply  the  money  so  paid,  or  the  proceeds  of  the  property 
so  delivered,  upon  an  execution  in  favor  of  the  judgment 
creditor,  issued  either  before  or  after  the  payment  or  de- 
livery to  the  sheriff.     (Co.  Civ.  Proc.  §  2449). 

Where  money  is  paid,  or  property  is  delivei-ed,  as  pre- 
scribed in  the  sections  just  quoted,  and  afterwards  special 
proceeding  is  discontinued  or  dismissed;  or  the  judgment 
is  satisfied,  without  resorting  to  that  money  or  property; 
or  a  balance  of  the  money,  or  of  the  proceeds  of  the 
property,  or  a  part  of  the  property,  remains  in  the 
sheriflE's  or  the  receiver's  hands,  after  satisfying  the 
judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the 
sheriff  or  receiver  to  pay  the  money,  or  deliver  the  prop- 
erty, so  remaining  in  his  hands,  to  the  judgment  debtor, 
or  to  such  other  person  as  appears  to  be  entitled  thereto, 
upon  payment  of  his  fees,  and  all  other  suras  legally 
chargeable  against  the  same.     (Co.  Civ.  Proc.  §  2450). 

ARTICLE  IV. 

HOW  PROCEEDINGS  DISCONTINUED. 

SECTION. 

1.  In  what  cases  discontinuance  may  be  had. 

2.  Second  order  for  examination. 

3.  Costs  in  supplementary  proceedings. 

Sec.  1.  In  what  cases  discontinuance  may  be  had. 

A  supplementary  proceeding  may  be  discontinued  at 
any  time,  upon  such  terms  as  justice  requires,  by  an 
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order  of  the  judge,  made  upon  the  application  of  the 
judgment  creditor.  Where  the  judgment  creditor  un- 
reasonably neglects  or  delays  to  pi'oceed,  or  where  it  ap- 
pears that  his  judgment  has  been  satisfied,  his  proceed- 
ings may  be  dismissed,  upon  like  terms,  by  a  like  order, 
made  upon  the  application  of  the  judgment  debtor,  or  of 
the  plaintiff  in  a  judgment  creditor's  action  against  the 
debtor,  or  of  a  judgment  creditor  who  has  instituted 
either  of  the  proceedings  authorized  by  the  Code. 
Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special 
proceeding,  notice  of  the  application  for  an  order  speci- 
fied in  this  section,  must  be  given,  in  such  a  manner  as 
the  judge  deems  proper,  to  all  persons  interested  in  the 
receivership,  as  far  as  they  can  conveniently  be  ascer- 
tained.    (Co.  Civ.  Proc.  §  2454). 

The  proceedings  can  only  be  discontinued  by  an  order. 
A  mere  failure  to  appear  is  not  an  abandonment  of  the 
proceedings;  as  the  jurisdiction  of  the  refei'ee  or  judge  is 
restored  by  the  subsequent  appearance  of  the  judgment 
debtor  without  objection  {Hawes  v.  Barr,  7  Eobt.  452); 
but  if  the  creditor  designedly  omits  to  attend  on  an  ad- 
journed day,  it  amounts  to  such  an  abandonment  as  will 
authorize  the  judgment  debtor  to  make  a  motion  to  dis- 
miss the  proceeding.  {Squire  v.  Young,  1  Bosw.  690). 
The  mere  neglect  of  the  creditor  to  proceed,  does  not 
ipso  facto  discontinue  the  proceedings;  but  an  order 
should  be  obtained  dismissing  the  proceeding. 

The  persons  who  may  apply  for  the  discontinuance  or 
dismissal,  are  specified  in  the  section  quoted  above.  The 
creditor  should  be  permitted  to  discontinue  at  any  time; 
as  the  proceeding  being  had  for  his  benefit,  it  should  not 
be  continued  longer  than  he  desires.  But  if  the  debtor 
pending  the  proceeding,  has  become  entitled  to  any  pro- 
tection, the  court  should  require  the  discontinuance  to 
be  upon  such  terms  as  are  just.  Where  the  application 
is  made  by  the  debtor,  he  should  show,  by  affidavit  that 
the  creditor  unreasonably  neglects  or  delays  to  proceed, 
or  that  his  judgment  has  been  satisfied,  or  such  other 
proof  as  will  entitle  him  to  the  order.  The  order  is  tlie 
same  as  an  order  of  discontinuance,  or  dismissal  in  any 
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otller  special  proceeding  of  the  same  nature.  Where 
notice  is  required  to  be  given  of  such  application,  it 
should  be  given  in  the  manner  directed  by  the  judge 
before  whom  the  proceeding  is  had.  (Co.  Civ.  Proc. 
§  2i53).  Where  the  proceeding  has  been  had  before  a 
referee,  it  should  not  be  discontinued  or  dismissed  before 
the  report  of  such  referee.  {Kennedy  v.  Norcott,  54 
How.  Pr.  87). 

Sec.  2'  Second  order  for  examination. 

A  second  order  to  examine  the  judgment  debtor  should 
not  be  made,  unless  it  appears  that  he  has,  since  the 
conclusion  of  the  first,  examinatien,  acquired  property 
which  should  be  applied  in  payment  of  the  judgment,  or 
new  facts  with  reference  to  propei'ty  had  at  the  time  of 
the  former  examination,  have  come  to  the  knowledge  of 
the  creditor.  (Jurgenson  v.  Hamilton,  5  Abb.  N.  C.  149; 
Hamilton  v.  Morange,  2  Law  Bull.  58).  Facts  must  be 
proved  which  show  the  creditor  entitled  to  another 
examination.  {Irivin  v.  Chambers,  40  Super.  432).  If 
the  first  order,  however,  was  not  followed  by  an  exami- 
nation, but  was  vacated,  it  is  not  regarded  as  unjust  to 
the  debtor  to  make  a  second  order  I'equiring  his  exami- 
nation. {Methodist  Booh  Con.  v.  Hudson,  1  How.  Pr. 
N.  S.  517).  Where  tlie  proceeding  on  the  former  order 
was  withdrawn  by  the  consent  of  the  debtor,  it  is  no 
bar  to  a  second  order.  {Carter  v.  Clark,  7  Robt.  43). 
But  two  orders  for  the  examination  of  the  judgment 
debtor  cannot  be  in  force  at  the  same  time.  {Qaylord 
V.  Jones,  1  Hun,  480).  Where  one  order  is  in  force,  the 
judge  has  power  to  direct  the  judgment  debtor  to  appear 
Ijefore  a  referee  in  such  proceeding  for  examination, 
{Kaufman  v.  Thrasher,  10  Hun,  438). 

Sec.  3.    Costs  in  supplementary  proceedings. 

Sub-division  1. — To  the  Judgment  Creditor. 

The  judge  may  make  an  order  allowing  to  the  judg- 
ment  creditor  a  fixed  sum,  as  costs,  consisting  of  his 
witnesses'  fees  and  other  disbursements,  and  of  a  sum, 
in.  addition  thereto,  not  exceeding  thirty  dollars;  and 
directing  the  payment  thereof  out  of  any  money  which 
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has  come,  or  may  come,  to  the  hands  of  the  receiver,  or 
of  the  sheriff;  or,  within  a  time  specified  in  the  order,  by 
the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted.     (Co.  Civ.  Proc.  §  2455). 

The  party  in  whose  behalf  the  examination  is  con- 
ducted, is  entitled  to  counsel,  and  the  fee  for  such  coun- 
sel is  a  proper  item  to  be  allowed.  (Hulsaver  v.  Wiles, 
11  How.  Pr.  446).  The  payment  of  the  costs  may  be 
ordered  out  of  whatever  property  is  found  applicable  to 
the  debt.  (Kearney's  Case,  13  Abb.  Pr.  459).  The  appli- 
cation for  costs  cannot  be  made  until  the  proceedings 
have  been  terminated  in  favor  of  the  party  applying 
therefor.  {Davis  v.  Turner,  4  How.  Pr.  190).  Unless 
there  is  a  stipulation  that  the  evidence  shall  be  taken  by 
■  a  stenographer,  his  fees  are  not  taxable  as  costs  in  these 
proceedings.  {Provost  v.  Farrell,  13  Hun,  303;  see  vol. 
H,  p.  558). 

The  section  provides  the  manner  of  collecting  the  costs, 
which  is  by  an  order  allowing  them  to  the  judgment 
creditor;  and  for  a  refusal  to  obey  such  order  the  party 
refusing,  is  liable  to  be  proceeded  against  for  contemiJt. 
(Co.  Civ.  Proc.  §  2457).  It  has  been  held  that  the  costs 
mentioned  in  the  section  above  quoted,  cannot  be  col- 
lected by  execution.  {Valiente  v.  Bryan,  3  Civ.  Pro. 
R  358). 

Sub-division  2. — To  the  Judgment  Debtor  oe  Third 

Person. 

Where  the  judgment  debtor,  or  other  person  against 
whom  the  special  proceeding  is  instituted,  has  been  ex- 
amined, and  property,  applicable  to  the  payment  of  the 
judgment,  has  not  been  discovered  in  the  course  of  the 
special  proceeding,  the  judge  may  make  an  order,  allow- 
ing him  a  like  sum  as  costs;  and  directing  the  payment 
thereof,  within  a  time  specified  in  the  order  by  the  judg- 
ment creditor;  or,  except  where  it. is  allowed  to  the  judg- 
ment debtor  out  of  any  money  that  has  come,  or  may 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff.  (Co. 
Civ.  Proc.  §  2456). 

A  party  examined  as  a  witness  is  entitled  to  the  usual 
witness  fees.    (Vol.  II,  p.  560).  The  section  above  quoted, 
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does  not  provide  for  costs  in  favor  of  the  judgment 
debtor  on  the  dismissal  of  the  proceedings  without  ex- 
amination; but  it  is  Hmited  to  where  he  has  been  ex- 
amined. {Simms  v.  Frier,  2  Law  Bull.  97).  It  was  held 
even  before  the  present  Code,  that  where  the  examina- 
tion was  continued  for  a  long  time  against  a  third  person, 
although  no  property  was  found,  it  was  proper  to  allow 
costs.  {Anon.  11  Abb.  Pr.  108).  The  section  above 
quoted,  expressly  states  that  costs  should  be  allowed  in 
such  a  case,  whether  the  examination  was  against  a 
third  person,  or  against  the  judgment  debtor;  as  it  serves 
as  a  wholesome  restraint  kgainst  a  creditor's  harrassing 
such  person  when  he  has  no  property  with  which  to  meet 
the  judgment. 

ARTICLE  V. 

THE  RECEIVER. 

SECTION. 

1.  When  and  by  wliom  appointed. 

2.  Application  for  the  order. 

3.  The  order. 

4.  Security  to  be  given  by  receiver. 

5.  What  property  vests  in  receiver. 

6.  When  title  of  receiver  extends  back  by  relation. 

7.  Extending  receivership. 

8.  Control  of  court  over  receiver. 

Sec.  1.    When  and  by  -whom  appointed. 

At  any  time  after  making  an  order,  requiring  the  judg- 
ment debtor,  or  any  other  person,  to  attend  and  be  ex- 
amined, or  issuing  a  warrant,  as  prescribed  in  these  pro- 
ceedings, the  judge  to  whom  the  order  or  warrant  is 
returnable  may  make  an  order,  appointing  a  receiver  of 
the  property  of  the  judgment  debtor.  (Co.  Civ.  Proc. 
§  2464). 

While  the  appointment  can  be  made  at  any  time  after 
the  order  for  an  examination  has  been  obtained  {People 
ex  rel.  Fitch  v.  Mead,  29  How.  Pr.  360);  yet  it  cannot 
be  made  until  that  has  been  done.  {Holhrooh  v.  Orgler, 
40  Super.  33).  Under  the  Code  of  Procedure,  there  was 
no  authority  for  the  appointment  of  a  receiver  in  a  pro- 
ceeding for  the  examination  of  a  third  party  who  was 
60 
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alleged  to  have  property  of, .  or  to  be  indebted  to  the 
judgment  debtor;  but  a  receiver  could  be  appointed  only 
in  a  proceeding  instituted  for  the  examination  of  the 
judgment  debtor  himself.  {Morgan  v.  Von  KoJinstamm, 
9  Daly,  35.5).  As  will  be  seen  by  the  section  cited  above, 
that  rule  has  now  been  changed ;  and  a  receiver  may  be 
appointed,  although  the  examination  is  of  a  third  person. 

Any  judge  who  has  jurisdiction  to  make  the  order  for 
an  examination  under  section  twenty -four  hundred  and 
thirty-four  of  the  Code  has  the  power  to  appoint  a  re- 
ceiver in  proceedings  begun  before  him  {Hyatt  v.  Busen- 
hury,  5  JST.  Y.  S.  Eep.  846);  but  the  order  appointing  a 
receiver,  can  only  be  made  by  the  judge  who  made  the 
order  for  the  examination  {Smith  v.'  Johnson,  7  How. 
Pr.  39;  Ball  v.  Goodenough,  37  How.  Pr.  479);  or  by  the 
judge  before  whom  the  order  or  warrant  is  made  return- 
able.    (Co.  Civ.  Proc.  §  2434;  see  art.  I,  sec.  3,  supra). 

The  power  to  appoint  a  receiver  is  given  to  the  par- 
ticular judge,  and  not  to  a  judge,  or  any  judge. 
{Merritt  v.  Slocwm,  6  How.  Pr.  350;  Smith  v.  Johnson, 
supra).  It  is  believed,  however,  that  the  power  given 
to  the  judge  who  issued  the  order  to  appoint  a  receiver, 
does  not  take  away  from  the  court  the  power  to  make 
the  appointment,  after  the  examination  has  been  made, 
upon  the  usual  notice.  This  question,  however,  does 
not  seem  to  have  been  decided  by  any  court.  A  cred- 
itor has  not  an  absolute  right  to  have  a  receiver  ap- 
pointed ;  but  it  is  discretionary  with  the  court  in  all 
cases  whether  that  will  be  done,  or  the  creditor  will  be 
required  to  pursue  his  remedies  in  a  judgment  cred- 
itor's action.  {Bollard  v.  Taylor,  33  Super.  496).  The 
motion  for  a  receiver  will  be  denied  where  it  appears 
that  the  judgment  debtor  has  no  property,  or  only 
property  exempt  from  execution  {Matter  of  Edmonds, 
35  Hun,  367);  or  where  it  appears  upon  the  examination 
that  the  only  property  of  the  debtor  is  his  interest  in  a 
trust  fund  which  would  not  pass  to  the  receiver,  and  in 
certain  judgments  against  the  creditor,  which  the  judg- 
ment debtor  offered  to,  and  was  willing  to  set  off  against 
the  judgment  recovered  against  him.  {Be  Camp  v. 
Vempsey,  10  Civ.  Pro.  E.  210).     While  it  is  discretionary 
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with  the  judge  whether  or  not  to  make  the  appoint- 
ment, and  it  may  be  denied  when  there  is  no  property, 
yet  it  is  almost  a  matter  of  course  to  make  the  appoint- 
ment ;  and  the  fact  that  no  property  has  been  discovered 
upon  the  examination,  which  may  be  applied  to  the  pay- 
ment of  the  judgment,  will  not  necessarily  be  a  suffi- 
cient ground  to  deny  the  application  for  a  receiver. 
{Myer's  Case,  2  Abb.  Pr.  476;  De  Camp  v.  Dempsey, 
supra).  Where  property  has  been  discovered,  which  the 
judgment  debtor  has  refused  to  apply  to  the  payment 
of  the  judgment,  it  is  a  matter  of  course  to  make  the  ap- 
pointment. {Hyatt  V.  Mann,  7  N.  Y.  S.  Eep.  420,  per 
Daniels,  J. ;  Ormes  v.  Baker,  11  Wkly.  Dig.  104).  It  was 
held  in  Heroy  v.  Gibson  (10  Bosw.  691)  that  the  creditor 
was  entitled  to  have  a  receiver  appointed,  although  the 
only  property  discovered  was  real  estate  which  might  have 
been  sold  upon  an  execution;  and  an  order  denying  the 
motion  to  appoint  a  receiver  was  reversed.  It  may  be 
doubted  whether  that  case  would  be  valid  in  view  of  the 
later  decisions.  {Bunn  v.  Daly,  24  Hun,  526;  Albany 
City  Bank  v.  Gaynor,  67  How.  Pr.  421,  and  cases  cited). 
The  rule  usually  is  that  where  it  appears  that  the  debtor 
has  real  estate,  which  may  be  sold  upon  the  execution, 
the  creditor  must  resort  to  that  remedy  in  order  not  to 
deprive  the  debtor  of  his  right  to  redeem .  In  Bailey  v. 
Lane  (15  Abb.  Pr.  373,  note)  it  was  held  that  it  was 
proper  to  appoint  a  receiver,  although  the  only  property 
discovered  was  an  equity  of  redemption  of  the  debtor  in 
the  real  estate,  which  he  was  willing  to  apply  upon  the 
judgment.  Where  it  appears  that  property  has  been 
placed  by  the  debtor  in  the  hands  of  third  persons,  or 
there  are  conflicting  claims  to  property  a  receiver  is  a 
matter  of  right.  {Ormes  v.  Baher,  17  Wkly.  Dig.  104; 
Todd  v.  Crooke,  4  Sand.  694).  Where,  upon  the  exami- 
nation, it  appeared  that  the  judgment  debtor  had  an 
estate  in  land  as  tenant  by  the  curtesy,  but  it  was  not 
shown  that  an  execution  had  been  issued  upon  the  judg- 
ment, and  returned,  since  that  estate  was  acquired,  it 
was  held  that  a  receiver  should  not  be  appointed  ;  but 
that  the  creditor  should  issue  an  execution  to  sell  the 
estate.     {Bunn  v.  Daly,  24  Hun,  626).     When  a  receiver 


476  PRACTICE. 

is  appointed,  it  must  be  of  thepropertyoftlie  judgment 
debtor,  generally  ;  it  is  not  proper  to  appoint  a  receiver 
of  specific  property  or  of  particular  debts.  {Andrews  v. 
Olenville  Woolen  Co.,  11  Abb.  Pr.  N.  S.  TS).  Where 
■an  order  for  the  examination  of  the  judgment  debtor 
was  irregular,  and  not  sufficient  of  itself  to  give  juris- 
diction, yet  if  the  judgment  debtor  voluntarily  appears 
under  it,  and  submits  himself  to  an  examination  before 
a,  referee,  such  appearance  gives  jurisdiction  to  the 
judge,  and  an  order  appointing  a  receiver  founded  upon 
it,  is  valid.  {Bingham  v.  Dishroiv,  37  Barb.  24).  If  the 
judge  has  jurisdiction  to  make  the  appointment,  only 
the  judgment  debtor  can  attack  the  order  for  irregu- 
larity. {Underwood  y .  SutcUffe,  10  Hun,  453;  revs'd  on 
another  point  TT  N.  Y.  58).  If  the  notice  of  motion  to 
appoint  a  receiver  has  been  given,  and  the  judgment 
debtor  appears  before  the  judge,  and  makes  no  objec- 
tion to  the  appointment,  he  thereby  waives  all  objections 
to  the  regularity  of  the  proceedings.  {Tyler  v.  Willis, 
33  Barb.  327).  An  order  appointing  a  receiver,  or  deny- 
ing a  motion  to  appoint  a  receiver,  is  appealable.  {Bol- 
lard V.  Taylor,  33  Super.  496;  Heroy  v.  Gibson,  10 
Bosw.  591). 

Sec.  2.  Application  for  the  order. 

Sub-division  1. — Notice  of  the  Application. 

At  least  two  days'  notice  of  the  application  for  the 
order  appointing  a  receiver,  must  be  given  personally  to 
the  judgment  debtor,  unless  the  judge  is  satisfied  that 
he  cannot,  with  reasonable  diligence,  be  found  within 
the  State  ;  in  which  case,  the  order  must  recite  that  fact, 
and  may  dispense  with  notice,  or  may  direct  notice  to  be 
given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the 
warrant,  has  been  served  upon  the  judgment  debtor,  a 
receiver  may  be  appointed  upon  the  return  day  thereof, 
or  at  the  close  of  the  examination,  without  further  notice 
to  him.     (Co.  Civ.  Proc.  §  2464). 

The  judge  must  ascertain,  if  practicable,  by  the  oath 
of  the  judgment  debtor,  or  otherwise,  whether  an  action, 
specified  in  article  first  of  title  fourth  of  chapter  fifteenth 
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of  the  Code,  or  a  supplementary  proceeding,  is  pending 
against  the  judgment  debtor.  If  either  is  pending,  and 
a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all 
the  subsequent  proceedings  respecting  the  receivership, 
must  be  given,  in  such  a  manner  as  the  judge  directs,  to  the 
judgment  creditor  prosecuting  it.  (Co.  Civ,  Proc. 
§  2465). 

The  Code  of  Procedure  did  not  in  terms  require  notice 
of  the  application  for  the  appointment  of  a  receiver  to 
be  given  to  the  judgment  debtor ;  but  it  was  held  that 
the  appointment  would  not  be  made  without  notice, 
although  the  debtor  was  a  non-resident.  (Vandeburg  v. 
Oaylord,  T  Wkly.  Dig.  136;  WJiitneyv.  Welsh,  2  Abb. 
!N.  C.  442).  Under  the  Code  of  Procedure  it  was  not 
unusual  to  give  verbal  notice  at  the  close  of  the  exami- 
nation before  the  referee,  of  an  application  to  the 
judge  who  issued  the  order,  for  the  appointment  of  a 
receiver;  but  it  was  finally  held  that  such  notice  was  not 
sufficient;  and  that  a  written  notice  must  in  all  cases  be 
given,  except  that  it  might  be  dispensed  with  pursuant 
to  section  twenty-four  hundred  and  sixty-four.  {Ashley 
V.  Turner,  22  Hun,  226).  Where  upon  making  the  order 
for  the  examination,  and  as  a  part  of  such  order,  the 
judgment  debtor  is  directed  to  appear  before  the  judge  at 
a  time  stated,  subsequent  to  the  examination  "for  further 
order  in  the  premises  "  it  is  a  sufficient  notice;  and  a  re- 
ceiver may  be  properly  appointed  at  that  time.  {Sickels 
V.  Hanley,  4  Abb.  N.  C.  231).  The  last  clause  of  section 
twenty -four  hundred  and  sixty-four,  would  seem  to 
apply  to  cases  where  the  proceedings  are  had  before  the 
judge  who  makes  the  order;  and  in  such  case  a  receiver 
may  be  appointed  at  the  time  of  the  completion  of  the 
examination,  and  without  further  notice.  {Groot  v. 
Grreeley,  5  Law  Bull.  69).  Where  a  motion  has  been 
noticed  to  vacate  an  order  appointing  a  receiver  upon  the 
ground  that  personal  notice  of  the  application  had  not 
been  given  to  the  judgment  debtor,  the  plaintiff  after  re- 
ceiving notice  of  motion,  may  serve  a  notice  that  in  the 
event  of  the  vacating  of  the  original  order,  a  motion 
would  be  made  on  behalf  of  the  plaintiff  for  the  appoint- 
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ment  of  a  receiver ;  and  thereupon  the  judge  before 
whom  the  motion  is  made,  has  jurisdiction  to  make  the 
appointment.     {Clark  v.  Clark,  11  Abb.  N.  C.  333). 

The  action  mentioned  in  section  twenty-four  hundred 
and  sixty -five  is  a  judgment  creditor's  action ;  see  Chapter 
LVIII  supra.  The  notice  required  under  section  twenty- 
four  hundred  and  sixty-five,  may  be  lesfe  than  eight  days  ; 
the  application  is  not  a  motion  under  section  seven 
hundred  and  eighty  of  the  Code  of  Civil  Procedure. 
{Leggett  v.  Sloan,  24  How.  Pr.  479).  Where  other 
creditors  have  commenced  other  proceedings  supplemen- 
tary to  execution,  they  are  entitled  to  notice  of  the  ap- 
plication for  a  receiver.     {Todd  v.  Croohe,  4  Sand.  694). 

Stjb-division  2. — What  Papers  Eequired  on  Appli- 
cation. 

The  report  of  the  referee  containing  the  testimony 
taken,  should  be  presented  to  the  judge,  but  no  copy  need 
be  served  on  the  judgment  debtor.  Creditors,  although 
they  may  be  entitled  to  notice  of  the  motion  for  the  ap- 
.pointment  of  the  receiver,  are  not  entitled  to  service  of  a 
copy  of  the  examination  which  has  been  had.  {Todd  v. 
Crooke,  4  Sand.  694).  If  the  facts  which  the  judge  is 
required  to  ascertain  by  section  twenty-four  hundred  and 
sixty-five,  do  not  appear  from  the  depositions  taken,  they 
should  be  shown  by  an  affidavit.  Such  afiidavit  should 
be  served  with  the  notice  of  motion. 

If  any  other  facts,  are  shown  by  affidavit,  that  affida- 
vit should  also  be  served  with  the  notice. 

Sec.  3.  The  order. 

Sub-division  1. — Form  and  Contents. 

The  order  appointing  a  receiver  is  a  chamber  order; 
and  it  must  be  signed  by  the  judge.  {Ball  v.  Good- 
enough,  87  How.  Pr.  479;  Smith  v.  Johnson,  7  How.  Pr_ 
39).  It  should  recite  the  proceedings  which  have  been 
had;  it  should  appoint  the  receiver;  and  it  should  fix  the 
amount  of  his  bond,  and  the  number  of  sureties,  if  more 
than  two  are  required.  It  is  usual  to  direct  the  judg- 
ment debtor  to  convey  the  real  estate  and  dehver  and 
assign  the  personal  property.     But  such  directions  for 
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conveyance  or  assignment  are  entirely  unnecessary  as  all 
property,  both  real  and  personal,  is  vested  in  the  receiver 
by  an  order  appointing  a  receiver  when  it  is  properly  re- 
corded and  the  appointment  is  completed.  (Co.  Civ. 
Proc.  §  2468;  First  NaflBanhv.  Martin,  49  Hun,  5Y1; 
Spencer  v.  Berdell,  45  Hun,  179;  Manning  v.  Evans,  19 
Hun,  500).  It  is  better  to  omit  any  unnecessary  di- 
rections. 

It  is  proper,  although  unnecessary,  to  insert  an  order 
restraining  the  judgment  debtor  from  disposing  of  or  in- 
terfering with  his  property.  The  order  appointing  a 
receiver,  which  is  made  by  a  court  or  a  judge  authorized 
to  make  it,  is  presumed  regular  until  annulled  in  a  direct 
proceeding;  and  if  the  order  recites  facts  giving  juris- 
diction, it  is  prima  facie  evidence  of  the  existence  of 
those  facts.  (  Wright  v.  Nostrand,  94  N.  Y.  31,  32).  If 
costs  are  allowed  in  these  proceedings  under  section 
twenty -four  hundred  and  fifty -five,  they  should  be  fixed 
by  the  order;  and  the  referee  may  be  authorized  to  pay 
them  out  of  any  funds  that  may  come  into  his  hands. 

Sub-division  2. — Filing  and  Eecording  the  Order. 

An  order  appointing  a  receiver,  or  extending  a  re- 
ceivership, must  be  filed  in  the  office  of  the  clerk  of  the 
comity,  wherein  the  judgment  roll  in  the  action  is  filed; 
or,  if  the  special  proceeding  is  founded  upon  an  execu- 
tion issued  out  of  a  court,  other  than  that  in  which  the 
judgment  was  rendered,  in  the  ofEice  of  the  clerk  of  the 
county,  wherein  the  transcript  of  the  judgment  is  filed. 
(Co.  Civ.  Proc.  §  2467). 

Each  county  clerk  must  keep  in  his  office  a  book,  in- 
dexed to  the  names  of  the  judgment  debtors,  styled 
"book  of  orders  appointing  receivers  of  judgment 
debtors."  A  county  clerk,  in  whose  office  an  order  or  a 
certified  copy  of  an  order  is  filed,  as  prescribed  in  section 
twenty-four  hundred  and  sixty-seven  or  section  twenty- 
four  hundred  and  sixty-eight  of  the  Code,  must  immedi- 
ately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him. 
He  must  also,  upon  request,  furnish  forthwith  to  any 
party  or  person  interested,  one  or  more  certified  copies 
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thereof.  For  each  omission  to  comply  with  any  provis- 
ion of  this  sction,  a  county  clerk  forfeits,  to  the  party 
aggrieved,  two  hundred  an  fifty  dollars,  in  addition  to 
all  damages  sustained  by  reason  of  the  omission.  (Co. 
Civ.  Proc.  §  2470). 

Filing  the  order  in  the  proper  clerk's  office  is  necessary 
to  vest  in  the  receiver  the  title  to  personal  property,  and 
recording  in  the  proper  office,  is  necessary  before  the 
title  to  real  property  passes.  (Co.  Civ.  Proc.  §  2468). 
The  filing  and  recording  should  be  made  without  delay 
after  the  appointment.  If  the  land  is  situated  in  the 
^county  in  which  the  judgment  debtor  resides,  it  is  only 
necessary  that  the  original  order  be  filed  and  recorded. 
The  filing  and  recording  of  a  certified  copy  in  addition, 
is  not  necessary.  {Fredericks  v.  Niver,  28  Hun,  417). 
The  filing  and  recording  of  the  order  is  a  condition  prece- 
dent to  the  vesting  of  title  in  the  receiver.  {Dubois  v. 
Cassidy,  75  N.  Y.  298).  The  order  need  only  be  re- 
corded in  the  office  of  the  county  clerk,  and  not  in  the 
register's  office.  {Wright  v.  Nostrand,  47  Super.  441; 
rev'd  on  another  point,  94  N.  Y.  31).  Where  the  judg- 
ment debtor  Uves  in  the  county  in  which  the  order  is  made, 
if  personal  property  alone  is  sought  to  be  reached,  the 
order  need  only  be  filed,  and  it  is  not  recessary  to  record  it. 
{Wright  v.  Nostrand,  94  N.  Y.  31). 

Sec.4.  Security  to  be  given  by  receiver. 

Under  the  Code  of  Procedure,  no  provision  was  made 
for  requiring  sureties  of  a  receiver  in  supplementary 
proceedings,  and  it  was  held  that,  while  if  security  was 
required  by  the  order,  the  appointment  was  not  com- 
plete until  the  security  was  given,  a  bond  with  sureties 
was  dispensed  with  if  the  order  did  not  in  terms  require 
it.  {Banks  v.  Potter,  21  How.  Pr.  469).  It  was  further 
held,  however,  in  that  case,  that  although  sureties  were 
not  required  yet  the  receiver  nmst  in  all  cases  give  his 
personal  bond.  By  the  Code  of  Civil  Procedure,  how- 
ever, a  receiver,  appointed  in  an  action  or  special  pro- 
ceeding, must,  before  entering  upon  his  duties,  execute 
and  file  with  the  proper  clerk,  a  bond  to  the  people, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed. 
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by  the  court,  judge  or  referee,  making  the  appomrment, 
conditioned  for  the  faithful  discharge  of  his  duties  as  re- 
ceiver. And  the  court;  oi',  where  the  order  was  made 
out  of  court,  the  judge  making  the  order,  by  or  pursu- 
ant to  which  the  receiver  was  appointed;  or  his  succes- 
sor in  office,  may,  at  any  time,  remove  the  receiver,  or 
direct  him  to  give  a  new  bond,  with  new  sureties,  with 
the  hke  condition.  But  this  section  does  not  apply  to  a 
case,  where  special  provision  is  made  by  law,  for  the 
security  to  be  given  by  a  receiver,  or  for  increasing  the 
same,  or  for  removing  a  receiver.  (Co.  Civ.  Proc.  §  715). 
The  appointment  of  the  receiver  is  not  [Complete  so 
that  the  title  of  the  estate  of  the  judgment  debtor  vests 
in  him,  until  the  bond  required  by  the  order  has  been 
filed.  {Johnson  v.  Martin,  1  T.  &  C.  504).  Where 
the  receiver  has  given  ample  security  in  the  first  ap- 
pointment it  is  not  necessary  to  require  new  security  of 
him  upon  extending  the  receivership)  to  another  action, 
{Banks  v.  Potter,  21  How.  Pr.  469).  A  bond  means  an 
instrument  under  seal;  and  one  without  a  seal  is  irregu- 
lar; but  the  defect  is  not  jurisdictional  {Hyatt  v. 
Dusenbury,  5  N.  Y.  S.  Eep.  846);  and  it  can  only  be 
taken  advantage  of  by  the  judgment  debtor  {Morgan  v. 
Potter,  17  Hun,  403);  if  there  has  been  an  attempt  to 
comply  with  the  order  by  filing  the  bond  although  it  is 
irregular.    -See  also  on  this  subject  vol.  1,  p.  583. 

Secc  5.  What  property  vests  in  the  receivero 

The  property  of  the  judgment  debtor  is  vested  in  a 
receiver,  who  has  duly  qualified,  from  the  time  of  filing 
the  order  appointing  him,  or  extending  his  receivers])  ip, 
as  the  case  may  be;  subject  to  the  following  exceptions-: 

1.  Eeal  property  is  vested  in  tlie  receiver,  only  from 
the  time  when  the  order,  or  a  certified  copy  thereof,  as 
the  case  may  be,  is  filed  with  the  clerk  of  the  county 
where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  State,  his 
personal  property  is  vested  in  the  receiver  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
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whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides.     (Co.  Civ.  Proc.  §  2468). 

By  the  perfected  appointment,  after  filing  and  record- 
ing the  oi'der  and  completing  the  bond,  all  the  property 
real  and  personal  of  the  judgment  debtor  which  he  has 
at  the  time  of  the  commencement  of  the  proceedings 
vests  in  the  receiver.  {First  Nat'l  Bank  v.  Martin,  49 
Hun,  571;  Sayles  v.  Baylor,  5  N.  Y.  S.  Eep.  816).  The 
title  to  real  property  passes  without  a  conveyance. 
{Wing  V.  Disse,  15  Hijn,  190;  Sayles  v.  Naylor,  supra; 
cases  cited,  section  3,  supra).  Scott  v.  Elmore,  (10  Hun, 
68),  to  the  contrary  is  overruled.  The  receiver  only  takes 
the  same  interest  that  the  judgment  debtor  had  at  the 
commencement  of  the  proceedings.  {Hasten  v.  Amer- 
man,  21  N,  Y.  S.  Eep.  222).  Where  before  a  recovery 
of  the  judgment  upon  which  the  supplementary  pro- 
ceedings had  been  begun,  an  action  had  been  commenced 
against  the  judgment  debtor,  and  notice  of  the  pendency 
of  the  action  had  been  filed,  the  title  of  the  receiver  is 
subject  to  the  lien  acquired  by  that  notice;  and  a  judg- 
ment subsequently  recovered  in  that  action  is  superior  to 
the  title  of  the  receiver.  {Spencer  v.  Berdell,  45  Hun, 
179).  A  receiver,  however,  does  not  take  pi-operty  ac- 
quired by  the  judgment  debtor  after  the  commencement 
of  the  proceedings.  {Dubois  v.  Cassidy,  75  N.  Y.  298.) 
A  receiver  takes  all  the  property  real  and  personal,  and 
the  rights  of  action  which  belong  to  the  judgment 
debtor.  {Matter  of  Wilds,  6  Abb.  N.  C.  307;  TinJcey  v. 
Langdon,  13  Wkly.  Dig.  384).  A  right  of  action  in  a 
personal  tort  which  is  not  assignable,  does  not  pass. 
The  receiver  takes  an  unassigned  right  of  dower  of  a 
judgment  debtor  who  is  a  widow.  {Sayles  v.  Naylor,  5 
N.  Y.  S.  Eep.  816).  He  takes  the'  distributive  share  of 
the  judgment  debtor  as  next  of  kin  in  the  personal  estate 
of  his  ancestor,  or  a  legacy  which  has  been  bequeathed|to 
him  and  not  paid.  {O'Connor  v.  Mechanics'  Bank,  18 
N.  Y.  S.  Eep.  88).  A  seat  of  the  judgment  debtor  in 
the  New  York  Cotton  Exchange,  passes  to  the  receiver. 
{Powell  V.  Waldron,  89  N.  Y.  328).  Chattels  which 
have  been  mortgaged  by  the  debtor,  by  a  mortgage  that 
was  not  filed  at  the  time  of  the  service  of  the  order  for 
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the  examination,  pass  to  the  receiver,  free  from  the 
lien  of  the  mortgage.  {Clark  v.  Gilbert,  14  Wkly.  Dig. 
241).  The  case  of  Gardner  v.  Smith  (29  Barb.  68),  which 
holds  to  the  contrary,  was  decided  under  the  Code  of 
Procedure,  and  is  not  now  the  law.  If  a  levy  has  been 
made  on  personal  property,  before  the  commencement 
of  the  proceedings,  the  receiver  takes  subject  to  that 
levy.  {Becker  v.  lorrance,  31  N.  Y.  631).  If  chattels 
have  been  mortgaged  by  the  debtor  by  a  valid  mortgage, 
and  reduced  to  possession  by  the  mortgagee  before  the 
commencement  of  the  proceedings,  the  receiver  takes 
the  equitable  right  of  the  debtor,  only.  {Campbell  v. 
Fish,  8  Daly,  162).  The  receiver  cannot  forcibly  take 
property  in  the  possession  of  third  persons,  claiming  to 
own  it,  although  it  may  belong  to  the  judgment  debtor. 
{Dewey  v.  Finn,  18  Wkly.  Dig.  558).  Where  the  prop- 
erty is  covered  by  a  chattel  mortgage,  which  was  past 
due  at  the  date  of  the  appointment,  the  judgment  debtor 
will  not  be  compelled  to  deliver  possession  of  the  prop- 
erty to  the  receiver.  {Tinkey  v.  Langdon,  13  Wkly. 
Dig.  384).  Eeal  estate  which  is  situated  outside  of  the 
State,  does  not  pass  to  the  receiver.  {Smith  v.  Tozer,  4:2, 
Hun,  22).  The  judge  who  appoints  the  receiver  cannot 
order  such  real  estate  to  be  conveyed  by  the  judgment 
debtor.  (Id).  The  rule  under  the  Code  of  Procedure, 
seems  to  have  been  different.  {Fenner  v.  Sanborn,  37 
Barb.  610).  But  while  the  judge  who  appoints  the  re- 
ceiver has  no  authority  to  require  the  judgment  debtor 
to  convey  to  him  real  estate  situated  outside  of  the  State, 
yet  the  court,  by  virtue  of  its  genei^al  equity  powers,  if 
it  has  jurisdiction  of  the  person  of  the  judgment  debtor, 
may  require  such  conveyance.  {Fenner  v.  Sanborn, 
supra;  Smith  v.  Tozer,  supra;  First  NaVl  Bank  v. 
Martin,  49  Hun,  571).  The  receiver  does  not  take  the 
cause  of  action  of  the  debtor,  for  a  conversion  of  prop- 
erty which  is  exempt  from  execution.  {Andrews  v. 
Bowan,  28  How.  Pr.  126).  It  was  suggested  in  Mallory 
V.  Norton  (21  Barb.  424)  that  if  the  debtor  brought  an 
action  to  recover  the  value  of  such  property,  and  ob- 
tained a  judgment,  it  became  a  debt  of  such  judgment 
debtor,  and  passed  to  the  receiver;   and  It  was  said  that 
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if  the  debtor  wished  to  keep  the  exempt  property  ex- 
empt, he  ""should  have  brought  replevin  for  it,  and  ob- 
tained the  precise  property;  but  this  view  was  repudia- 
ted in  the  case  of  Tillotson  v.  Wolcott  (48  N.  Y.  188),  in 
which  it  was  held  that  a  judgment  recovered  by  the 
debtor  for  an  unlawful  levy  and  sale  of  exempt  property 
did  not  pass  to  the  receiver;  and  the  proceeds  of  such 
judgment  would  be  protected  in  the  hands  of  the  judg- 
ment debtor  for  at  least  a  sufficient  time  to  enable  him 
to  again  purchase  the  exempt  property.  The  judgment 
debtor  will  not  be  required  to  deliver  to  the  receiver  the 
possession  of  real  estate  to  which  he  has  title,  on  which 
the  judgment  is  alien;  the  remedy  of  the  creditor  in 
such  case  is  to  issue  an  execution  on  his  judgment,  and 
sell  the  real  estate  in  the  usual  way.  {Bunn  v.  Daly,  24 
Hun,  526;  Albany  City  Bank  v.  Oaynor,  67  How.  Pr. 
421).  The  receiver  represents  not  only  the  debtor,  but 
the  judgment  creditor  at  whose  instance  he  was  ap- 
pointed. {Bostwick  V.  Menck,  40  K.  Y.  383;  Kennedy  v. 
Thorp,  61  id.  174).  He  may  bring  an  action  to  set  aside 
a  fraudulent  assignment  of  property  by  the  debtor  {Bost- 
wick V.  Menck,  supra),  or  to  recover  back  property  or 
its  proceeds  v;^hich  has  been  fraudulently  transferred  by 
the  debtor,  pursuant  to  the  provisions  of  statute  (Laws 
1858,  chap.  314);  but  in  those  actions  he  stands  in  the 
place  of  the  creditor;  and  if  the  creditor  has  in  any  way 
estopped  himself  from  maintaining  such  an  action,  the 
receiver  is  also  estopped.  {Kennedy  v.  Thorp,  51  N.  Y. 
1Y4).  In  any  case,  the  receiver  can  only  recover  so  much 
as  may  be  necessary  to  pay  the  judgment  upon  which  he 
was  appointed,  and  the  expenses  of  his  trust.  {Bost- 
wick V.  Menck,  40  N.  Y.  383).  A  receiver  may  also 
maintain  an  action  to  recover  back  usurious  interest 
which  has  been  paid  by  the  debtor;  and  in  such  an 
action  the  judgment  debtor  is  not  a  neceseary  party  de- 
fendant. {Palen  v.  Bushnell,  18  Abb.  Pr.  301;  rev'd  on 
another  point,  46  Barb.  24).  He  may  also  bring  any 
suits  which  are  necessary  to  collect  debts  which  have 
been  transferred  to  him,  and  to  protect  property  in  his 
possession  as  receiver.  His  duties  are  practically  the 
same  as  a  receiver  appointed  by  a  court  of  equity  in  a 
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judgment    creditor's    action.      {Matter  of  Inglehart,   1 
Sheld.  514;  see  also  vol.  I,  586).     Where  the  wife  has 
disposed  of  her  property  by  a  will,  so  as  to  divest  her 
husband  of  all  interest  in  the  estate,  the  receiver  of  the 
husband  has  no  such  interest  in  the  property  as  to  entitle 
him  to  contest  the  probate  of  the  will.  {Matter  of  Brown, 
4T  Hun,  360).     A  receiver  cannot  maintain  an  action  to 
reach  any  surplus    income    coming  to    the    judgment 
debtor  under  a  trust  created  by  a  person  other  than  the 
judgment  debtor  himself.     {Levey  v.  Bull,  47  Hun,  350). 
Neither  can  a  receiver  maintain  an  action  to  enforce  a 
trust  created  for  the  benefit  of  creditors  under  the  revised 
statutes.     (1  Rev.  Stat.  T28,  §  52;  Underwood  v.  Sutdiffe, 
77  N.  Y.  58).      But  where  the  judgment  debtor  after  the 
conveyance  mentioned  in  that  section,  has  fraudulently  ad- 
vanced the  money  to  put  permanent  improvements  on 
such  real  estate,  the  receiver  may  maintain  an  action  to 
recover  the  amount  of  such  improvements.     {Underwood 
V.  Sutdiffe,  supra;   S.  C.  21  Hun,  357,  360).     A  receiver 
cannot  maintain  an  action  to  recover  on  a  policy  of  in- 
surance made  for  the  benefit  of  the  wife  of  the  judg- 
ment debtor  upon  his  life,  even  if  the  premiums  paid  are  in 
excess  of  five  hundred  dollars.     {Masten  v.  Amerman, 
21  N.  Y.  S.  Rep.  222).     Where  a  receiver  is  appointed  in 
two  separate  actions  against  a  judgment  debtor,  the  rents 
of  real  property  must  be  applied  to  that  judgment  first, 
which  is  a  prior  lien  on  the  laud.     It  was  held  in  Branch 
V.   Harrington  (49  How.  Pr.  196)  that  it  was  irregular 
for  the  receiver  in  supplementary  proceedings  to  employ 
the  attorney  of  the  judgment  creditor  in  the  action;  and 
for  that  reason  a  motion  by  the  defendants  to  set  aside 
the  summons  was  granted.     But  in  a  subsequent  case 
{Baker  v.    Van  Epps,  60  How.  Pr.  79;  22  Hun,  460)  the 
decision  in  that  case  was  overruled;  and  it  was  held  that 
the  receiver  was    at  liberty  to  employ    the    attorney 
of     the     party     for     whose    benefit    the    proceedings 
were  instituted.      A    receiver    may  be    substituted  as 
plaintiff  in  an  action  brought  by  the  debtor  before  his 
appointment  {Matter  of  Wilds,  6  Abb.  N.  C.  307);  but  it 
is  in  the  discretion  of  the  court  whether  that  substitution 
will  be  allowed,  or  whether  the  receiver  will  be  required 
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to  conduct  the  action  in  the  name  of  the  original  plaint- 
iff. {Matter  of  Lansing,  17  Wkly.  Dig.  288).  A  re- 
ceiver should  in  all  cases  obtain  leave  of  the  court  to  sue, 
before  bringing  the  action.  (Vol.  I,  p.  98).  As  to  the 
requirements  of  security  for  costs  by  the  receiver,  see  vol. 
II,  p.  439. 

In  an  action  brought  by  the  receiver,  he  must  show  a 
valid  appointment  as  such,  from  a  court  or  judge  having 
jurisdiction  to  make  it.  The  production  and  proof  of 
an  order,  however,  made  by  a  court  or  judge  authorized 
by  law  to  make  it  in  supplementary  proceedings,  and 
reciting  the  facts  necessaiy  to  give  such  court  or  judge 
jurisdiction  to  act  in  the  proceedings,  furnishes  conclu- 
sive evidence  of  the  regularity  of  such  an  order,  when 
questioned  collaterally;  and  ^nma/ac*e  evidence  of  the 
existence  of  such  necessary  facts  conferring  jurisdiction. 
{Wright  v.  Nostrand,  94  N.  Y.  31,  45).  As  to  the  costs 
in  actions  by  or  against  receivers,  see  vol.  II,  pp.  478, 
481. 

Sec.  6.  When  title  of  receiver  extends  back  by  relation. 

Where  the  receiver' s  title  to  personal  property  has  be- 
come  vested,  as  prescribed  in  section  twenty-four  hun- 
dred and  sixty -eight,  it  also  extends  back,  by  relation, 
for  the  benefit  of  the  judgment  creditor,  in  whose  behalf 
the  special  proceeding  was  instituted,  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  or  a  warrant,  requiring  the 
sheriff  to  arrest  him  and  bring  him  before  the  judge, 
has  been  served,  before  the  appointment  of  the  receiver, 
or  the  extension  of  the  receivership,  the  receiver's  title 
extends  back,  so  as  to  include  the  personal  property  of 
the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as 
specified  in  the  foregoing  subdivision,  but  an  order  has 
been  made,  requiring  a  person  to  attend  and  be  exam- 
ined, concerning  property  belonging,  or  a  debt  due,  to 
the  judgment  debtor,  the  receiver's  title  extends  to  per- 
sonal property,  belonging  to  the  judgment  debtor,  which 
was  in  the  hands,  or  under  the  control,  of  the  person  or 
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corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order;  and  to  a  debt  then  due  to  him  from 
that  person  or  corporation. 

3.  In  every  other  case,  where  notice  of  the  apphcation 
for  the  appointment  of  the  receiver  was  given  to  the 
judgment  debtor;  the  receiver's  title  extends  to  the  per- 
sonal property  of  the  judgment  debtor  at  the  time  whea 
the  notice  w^as  served,  either  personally,  or  by  complying 
"with  the  requirements  of  an  order,  prescribing  a  substi- 
tute for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  fore- 
going subdivisions  of  this  section,  the  rule  most  favora- 
ble to  the  judgment  creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  good  faith,  without  notice,  and  for  a  valuable  con- 
sideration; or  the  payment  of  a  debt  in  good  faith,  and 
without  notice.     (Co.  Civ.  Proc.  §  2469). 

Although  the  receiver  is  vested  with  all  the  right,  title 
and  interest  of  the  judgment  debtor,  as  of  the  time  when 
the  preliminary  order  was  served,  he  gets  no  greater 
rights  than  his  judgment  debtor  could  enforce;  and  when 
creditors  have  under  any  authority  given  by  law,  asserted 
a  claim  to  a  debt  due  to  the  judgment  debtor,  and  ac- 
quired a  lien  upon  it,  before  the  lien  of  the  supplement- 
ary proceedings,  their  rights  are  superior  to  those  of  the 
receiver.  {McCorkle  v.  Herrman,  22  N.  Y.  S.  Rep.  519). 
Personal  property  mortgaged  by  the  judgment  debtor 
before  the  order  for  the  examination  was  made,  goes  to 
the  receiver,  if  the  mortgage  was  filed  after  the  service 
of  the  order  of  examination.  {Clark  v.  Gilbert,  14  Wkly. 
Dig.  241).  This  section,  as  will  be  noticed,  refers  only  to 
personal  property.  It  settles  a  question  which  was  dis- 
puted  for  a  long  time  under  the  Code  of  Procedure  as  to 
the  time  from  which  the  receiver  takes  title,  by  estab- 
lishing the  rule  that  his  title  in  aU  cases  relates  to  the 
service  of  the  order  and  not  to  the  time  of  granting  if. 

Sec.  7   Extending  receivership^ 

Only  one  receiver  of  the  property  of  the  judgment 
debtor  shall  be  appointed.  Where  a  receiver  thereof  has 
already  been  appointed,  the  judge,  instead  of  making 
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tlie  order  prescribed  in  section  twenty-four  hundred  and 
sixty-four  of  the  Code,  must  make  an  order,  extending 
the  receivership  to  the  special  proceedings  before  him. 
Such  an  order  gives  to  the  judgment  creditor  the  same 
rights,  as  if  a  receiver  was  then  appointed  upon  his  ap- 
phcation;  including  the  right  to  apply  to  the  court  to 
control,  direct  or  remove  the  receiver,  or  to  subordinate 
the  proceedings  in  or  by  which  the  receiver  was  ap- 
pointed, to  those  taken  under  his  judgment.  (Co.  Civ. 
Proc.  §  2466). 

Section  twenty-four  hundred  and  sixty-six  above 
quoted,  applies  only  to  cases  where  several  receivers  have 
been  appointed  in  supplementary  proceedings.  Where 
a  judgment  creditor's  action  is  brought,  the  court  is  not 
compelled  by  that  section  to  appoint  as  receiver  in  that 
action  the  same  person  who  is  receiver  in  the  supple- 
mentary proceedings.  {State  Bank  of  Syracuse  v.  Gill, 
23  Hun^  410).  The  judgment  debtor  should  in  all  cases 
have  notice  of  the  motion  to  extend  the  receivership. 

Sec.  8.  Control  of  court  over  receiver. 

A  receiver,  appointed  as  prescribed  in  this  proceeding, 
is  subject  to  the  direction  and  control  of  the  court  out  of 
which  the  execution  was  issued.  Where  an  order  has 
been  made,  extending  a  receivership  to  a  special  pro- 
ceeding founded  upon  a  subsequent  judgment,  the  con- 
trol over,  and  direction  of,  the  receiver,  with  respect  to 
that  judgment,  remain  in  the  court  to  whose  control  and 
direction  he  was  originally  subject.  (Co.  Civ.  Proc.  §  2471). 
See  also  vol.  I,  p.  689.  Under  the  Code  of  Procedure, 
it  was  held,  that  a  county  judge  who  had  appointed  a 
receiver  in  an  action  in  the  supreme  court,  could  accept 
his  resignation  and  appoint  his  successor  ( Wing  v.  Disse, 
15  Hun,  190);  it  is  very  doubtful  whether  that  case  is 
correct;  and  it  is  believed  that  such  an  action  can  only 
be  taken  by  the  court  out  of  which  the  execution  was  is- 
sued, upon  which  the  receiver  was  appointed.  With 
the  appointment,  the  authority  of  the  judge  ends;  the 
receiver  is  thereafter  subject  to  the  control  of  the  court 
in  which  the  judgment  was  obtained,  or  if  the  judgment 
was  upon  a  transcript  from  a  justice's  court,  filed  in  the 
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clerk's  office,  he  is  then  subject  to  the  control  and  di- 
rection of  the  county  court.  {Poole  v.  Safford,  li  Hun, 
369).  The  judge  cannot  make  an  order  requiring  the 
receiver  to  account.  {.Poole  v.  Safford,  supra).  The 
court  has  no  power  without  personal  notice  to  the  judg- 
ment debtor,  to  make  an  order  directing  a  receiver  in 
supplementary  proceedings  to  apply  any  portion  of  the 
funds  coming  to  his  hands  as  such  receiver,  to  the  pay- 
ment of  judgments  other  than  that  under  which  he  was 
appointed,  or  to  which  his  receivership  has  been  ex- 
tended. {Ooddard  v.  Stiles,  90  N.  Y.  199).  Where  a 
savings  bank  has  paid  to  the  receiver  in  supplementary 
proceedings,  money  deposited  with  it  to  the  credit  of  the 
judgment  debtor  and  another,  and  an  action  is  after- 
wards brought  by  such  other  person  to  recover  the 
amount  of  said  deposits,  the  court  has  no  power  to  re- 
quire the  receiver  to  indemnify  the  bank  against  costs, 
damages  or  expenses  to  which  it  may  be  subjected  in 
such  action,  or  to  repay  the  money  back.  {Oalster  v. 
Syracuse  Sav.  Bank,  29  Hun,  594).  The  court  has 
power  to  fix  the  compensation  of  the  receiver;  and  in 
so  doing  it  is  not  confined  to  the  compensation  fixed  by 
statute  for  other  trustees.  {Baldwin  v.  Eazler,  34  Super. 
274;  see  vol.  I.  p.  591). 


GENERAL  INDEX 


A. 

ABATEMENT  OF  ACTION:                                                   VOL.  page 

none,  if  cause  of  action  survives i;  658 

test  whetlier  cause  of  action  survives i,  658 

for  wrongs  to  property  rights  and  interests i,  658 

what  actions  do  not  abate , i,  659 

what  actions  do  abate  i,  661 

on  death  of  party  jointly  liable i i,  660 

none,  by  marriage i,  661 

if  parly  imprisoned  in  State  prison i,  663 

against  corporation,  by  dissolution  of i,  670 

when  court  may  order  action  abated i,  674 

none  after  verdict,  etc i,  675 

when  action  for  personal  injury  does  not  abate i,  675 

for  admeasurement  of  dower iii,  89 

ACCOUNT: 

limitation  of  action  on i,  8% 

how  alleged  in  pleading 1,353,274 

copy  of,  see  Bill  of  Items. 

ACCOUNTING: 

allegations  in  action  for i,  31S 

ACCOUNT  STATED: 

allegations  in  action  for i,  313 

ACKNOWLEDGMENT : 

what  prevents  running  of  statute  of  limitations 1,  69 

what  sufficient  to  prevent  running  of  statute i,  86 

when  must  be  in  writing  to  prevent  running  of  statute  ....  i,  86 

by  whom  may  be  made i,  87 

amendment,  of i,  640 

what  instruments  may  be  acknowledged ii,  99 

fees  for  ii,  548 

ACTION: 

may  be  tried  elsewhere  than  at  court  house i,  T 

pending  in  Supreme  Court,  when  triable  at  chambers i,  7 

may  be  noticed  for  trial  at  adjourned  terms i,  9 

when  Supreme  Court  may  remove  to  itself i,  43 

when  may  be  discontinued  as  to  unnecessary  parties i,  47 

defined i,  60 

forms  of,  abolished i,  60 

limitation  of,  see  Limitation  of  Action. 
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to  compel  a  determination  of  claim  to  real  property,  wlio 

may  be  parties  to i,         134 

'  parties  to,  see  Parties. 

commenced  by  service  of  summons  ,    i,        144 

■when  jurisdiction  acquired  in i,        144 

of  replevin,  wlien  jurisdiction  acquired  in i,        145 

when  judgment  in,  may  be  taken  without  application  to 

court i,        147 

on  bond  or  undertaking,  before  whom  brought i,        334 

consolidation  of,  see  Consolidation'  of  Actions. 
when  court  may  direct  that   one  action  abide  event  of 

another i,        336 

dismissal  for  neglect,  see  Dismissal. 
how  far  barred  by  counterclaim  in  previous  action i,        869 

in  what,  order  of  arrest  granted,  see  Akrest  and  Bail. 

when  prosecution  of,  will  be  restrained  by  injunction i,        458 

on  undertaking,  given  on  obtaining  injunction i,         499 

to  foreclose  mechanic's  lien,  receiver  in i,        576 

severence  of,  when  part  of  claim  admitted i,        628 

abatement  of,  see  Abatement  op  Action. 

continuance  of,  see  Continuance  op  Action. 

substitution  of  party  in,  on  transfer  of  interest i,         668 

distinction  between  local  and  transitory ii,         115 

place  of  trial  of,  brought  in  local  court,  how  changed ii,        135 

what  triable  by  the  court ii,        191 

of  ejectment,  see  Ejectment. 
when  severed  in  action  of  ejectment iii,  10 

of  partition,  see  Partition. 

when  for  admeasurement  of  dower  abates iii,  89 

See,  also.  Admeasurement  op  Dower. 

for  foreclosure,  see  Foreclosure. 

for  strict  foreclosure,  see  Strict  Foreclosure. 

to  foreclose  lien  on  chattel iii,        137 

See,  also,  Liens. 

to  recover  a  chattel,  see  Replevin. 

to  determine  conflicting  claims  to  real  property,  see 
Determination  op  CoNPLicTicra  Claims  to  Eeal 
Property. 

for  waste,  see  Waste. 

for  nuisance,  see  Nuisance. 

against  persons  holding  over iii,160, 161 

against  whom  may  be  brought iii.        161 

for  timber  cut  by  trespasser iii.        163 

against  forcible  ejectors - m»        163 

to  annul  a  marriage,  see  Matrimonial  Actions. 

for  divorce,  see  Matrimonial  Actions. 

for  separation,  see  Matrimonial  Actions. 

by  or  against  corporations,  see  Corporation. 

against  ofHcer  of  corporation,  see  Corporation. 

to  dissolve  corporation,  see  Corporation. 
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to  annul  corporation,  see  Corporation. 
by  or  against  executors  or  administrators,  see  Execu- 
tors AND  Administrators. 
for  legacy  or  distributive  share,  see  Executors  and 
Administrators. 
by  creditor  of  decedent,  against  next  of  kin,  legatee,  heir  or 

devisee iii,       299 

iSee,  also.  Decedent. 

to  establish,  or  impeach  a  will iii,        313 

See,  also,  Will. 
by   judgment    creditor,    see   Judgment  Creditor's 
Action. 

by  or  against  unincorporated  association iii,        847 

See  Joint  Stock  Association. 
against  member  of  joint  stock  association,  after  execution 

against  association  returned  unsatisfied iii,        351 

of  taxpayer  to  prevent  waste,  see  Taxpayer. 
against  or  between  joint  debtors,  see  Joint  Debtors. 
against  partner  not  sued,  when  judgment  taken  against 

others iii,        373 

against  usurper  of  office  or  franchise iii        378 

ADDITIONAL  ALLOWANCE: 

cannot  be  given  on  special  proceedings , ii,        475 

what  a  matter  of  right ii,        514 

when  a  matter  of  discretion ii,        517 

See  Costs. 

ADJOURNMENT: 

of  courts  of  record. i,  9 

in  absence  of  judge 1,  9 

ADMEASUREMENT  OP  DOWER: 

history  and  nature  of  proceeding    iii,  88 

what  courts  have  jurisdiction  of iii,  88 

who  may  bring  action  for iii,  89 

receiver  in iii,  89 

when  demand  of  dower  necessary  before  action iii,  89 

when  action  for  abates iii,  89 

when  may  be  had  by  proceedings  for  determination  of 

claim iii,  89 

who  proper  defendants  in iii,  90 

what  may  be  recovered  in  action  for iii,  90 

when  widow  entitled  to  gross  sum iii,  90 

when  damages  recovered  for  withholding  dower iii,     91,  93 

when  widow  endowed  of  mortgaged  premises iii,  92 

damages  for  property  aliened  by  heir iii,  93 

when  infant  may  recover  back  property  awarded  for  dower,  iii,  93 

pleadings  in  action  for iii,  93 

what  must  be  stated  in  complaint     iii,  93 

answer  what  to  contain. iii,  93 

may  deny  seizin  of  husband iii,  93 

what  may  be  controverted  in iii,  93 
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ADMEASUREMENT  OP  DOWER— (Continued):                   tol.  page 

may  set  up  assignment  of  dower iii,  93 

receiver  may  be  appointed  in  action  for iii,  94 

waste  may  be  restrained  in  action  for iii  94 

survey  may  be  ordered  in  action  for iii  94 

proceedings  in  action  for,  how  governed iii  94 

action  for,  liow  triable iii  94 

verdict  in jy  g^ 

judgment  in,  liow  taken  by  default iii  94 

when  plaintiff  may  take  gross  sum iii  95 

how  such  sum  ascertained iii  95 

of  what  widow  to  be  endowed iii,  96,  100 

when  to  be  free  from  lien  of  taxes iii,  100 

how  endowed  of  mortgaged  premises iii,  100 

how  estimate  of  property  aliened  by  husband iii,  100 

interlocutory  judgment  in iii,  96 

what  to  contain iii,  96 

when  actual  admeasurement  must  be  adjudged  in iii,  96 

what  to  contain,  when  property  unimproved iii,  97 

when  sale  may  be  decreed  by iii,  97 

commissioners  or  referee  for iii,  98 

proceedings  before iii,  98 

notice  of  meeting  of,  to  be  given iii,  99 

how  dower  to  be  admeasured  by iii,  99 

duty  of  when  actual  admeasurement  cannot  be  made. .  iii,  100 

report  of,  what  to  contain iii,  100 

need  not  be  entered  on  minutes iii,  100 

when  may  bo  set  aside iii,  101 

exceptions  to,  when  need  not  be  filed iii,  103 

fees  and  expenses  of  iii,  103 

final  judgment  in iii,  103 

what  to  contain iii,  103 

when  fixed  sum  to  be  awarded  by iii,  103,103 

what  to  contain  after  sale iii,  103 

referee  to  sell,  report  of iii;  103 

reference  to  ascertain  rights  and  interests  of  parties iii,  108,104 

stay  on  appeal iii,  104 

widow,  rights  of,  in  lands  set  off  after  judgment iii,  104 

what  liens  attach  to  lands  of iii,  105 

what  actions  may  be  maintained  by iii,  105 

proceedings  for,  against  claimant  of  dower iii,  149 

ADMINISTRATOR: 

temporary,  when  may  sue  and  be  sued i,  113 

See  ExBCUToRS  and  Administrators. 
ADMISSION: 

of  service  of  papers i,  234 

of  service  of  summons,  see  Summons. 

what  deemed  admitted  in  construction  of  pleading i,  273 

in  pleading,  how  construed i,  273 

in  pleading,  cannot  be  controverted i,  373 
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Bee  Limitation  of  Action. 
AFFIDAVIT: 

clerk  may  take I,  14 

of  service  of  summons,  what  must  appear  in i,  161 

of  substituted  service  of  summons,  what  must  show i,  163 

of  service  of  summons  by  publication,  what  must  appear  in,  i,  167 

how  to  be  entitled i,  193 

venue  must  be  stated  in i,  194 

name  of  deponent  must  be  statedin i,  194 

when  more  than  one  deponent i,  194 

facts  only,  to  be  stated  in i,  194 

should  be  divided  into  paragraphs i,  195 

must  be  signed  by  deponent i,  195 

must  be  sworn  to i,  195 

what  necessary  in  jurat i,  195 

statement  of  no  previous  application  in,  when  necessary. . .  i,  195 

requisites  of,  on  application  to  extend  time i,  196,237 

before  whom  taken,  within  the  state i,  197 

before  whom  taken  without  the  state i,  198 

how  authenticated i,  198 

when  authentication  sufScient i,  198 

See,  also.  Deposition. 

to  obtain  order  to  show  cause i,  203 

of  service  of  papers,  other  than  summons i,  223 

when  to  be  filed i,  325 

for  extension  of  time,  must  be  served  with  order i,  228 

for  bill  of  particulars,  what  should  state i,  278 

on  procuring  order  of  arrest i,  413,414 

on  procuring  warrant  of  attachment , i,  517 

amendment  of i,  640 

on  motion  for  substitution,  what  must  be  shown  by i,  640 

for  examination  of  party,  what  to  contain ii,  8 

for  order  to  produce  document  at  trial ii,  75 

of  publication,  what  must  contain ii,  90 

to  change  place  of  trial,  see  Place  of  Trial. 

on  application  to  discontinue - ii,  168 

to  obtain  struck  jury ii,  246 

on  motion  to  refer,  see  Eeperence. 

in  replevin iii,  181 

of  defendant  in  replevin,  on  demand  of  redelivery iii,190,191 

on  motion  for  alimony  and  counsel  fees iii,  243,344 

to  obtain  order  in  supplementary  proceedings iii, 414, 420 

to  obtain  warrant  of  arrest  in  supplementary  proceedings,  iii,  439 

AFFIDAVIT  OF  MERITS: 

when  necessary i,  196 

by  whom  made •..■  i,  196 

what  to  be  stated  in i,  197 

not  required  on  motion  to  vacate  for  irregularity i,  654 

on  motion  to  change  place  of  trial. ii,  136 

to  prevent  inquest,  when  to  be  served. ii,  S33 
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AFFINITY  OF  JUDGE: 

when  disqualifies 

AGENT: 

limitation  of  action  by  principal,  for  neglect  of 

must  sue  in  name  of  principal 

■when  may  sue  in  Us  own  name 

when  verification  of  pleading  may  he  made  by 

ALIMONY: 

See  Matrimonial  Actions. 
AMENDMENT: 

of  notice  of  pendency  of  action ,, 

of  notice  of  appeal,  when  not  allowed 

of  defective  undertaking,  when  allowed 

of  pleading,  when  may  be  made  of  course 

new  causes  of  action  may  be  set  up  by 

what  may  be  made  of  course  

when  must  be  made  within  twenty  days 

right  to  amend,  how  waived 

what  is  amendment  of  course 

effect  of » 

amended  pleading  must  be  served 

by  leave  of  court  before  trial 

what  will  be  allowed 

when  application  must  be  made  for 

reason  for,  must  be  shown 

application  for,  must  be  upon  notice 

copy  proposed  pleading  must  be  served 

order  for,  what  should  provide 

at  trial.  Who  may  grant 

rules  for 

what  will  be  allowed  at  trial 

what  is  material  variance 

granting  of  application  for,  discretionary 

of  pleading  after  trial,  when  allowed 

may  be  made  by  appellate  court 

what  will  be  allowed 

terms  of  allowing. .   .., 

after  demurrer,  see  Dbmtjbkek. 

of  technical  defects  on  motion  to  vacate  attachment 

of  offer  of  compromise 

what  may  be  amended 

void  proceeding  cannot  be  amended 

excuse  must  be  shown  on  application  for 

delay,  ground  for  refusing . . 

no  distinction  in  granting,  between  kinds  of  action ....... 

when  allowed  on  motion  to  vacate  proceeding  for  irregu- 
larity. .  .*. 

of  summons • 

of  processes  other  than  summons 

of  judgment  roll,  on  oiffv  of  compromise 

of  statement,  on  confession  of  judgment 
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of  judgment i^ 

of  judgnaent  after  appeal. i 

of  acknowledgements i 


of  affidavi  s. 


1, 

of  warrant  of  attachment i, 

of  bonds  and  undertakings i, 

of  cases i 

of  commission  to  take  testimony i, 

of  notice  of  apppeal i^fi 

of  orders i, 

of  petitions i, 

of  returns i, 

of  slierifE's  certificates  and  deeds i, 

of  verdicts i, 

application  for,  to  whom,  and  when  made  i, 

terms  of  granting i, 

what  may  be  made  by  court  only i, 

mode  of  making i, 

effect  of i, 

after  trial  of  issue  of  law ii, 

of  pleading  in  county  court  after  appeal  from  justice's ii, 

of  case,  see  Case  and  Exceptions. 

ANNULLING  MARRIAGE: 

See  Mateimonial  Actions. 
ANSWER: 

of  title,  within  what  time  made I, 

defense  of  statute  of  limitations,  must  be  set  up  in 

when  must  be  served 

amendment  of,  see  Amendment. 

sham,  may  be  stricken  out 

part  of  defense  cannot  be  stricken  out  as  sham 

general  denial  in,  cannot  be  stricken  out  as  sham 

what  is  sham  defense  in  

falsity  may  6e  shown 

when  may  be  stricken  out  as  sham 

when  required 

no  particular  form  of,  necessary 

what  must  contain 

what  may  be  denied 

denial  in,  should  be  direct 

general  denial,  what  is 

what  may  be  proved  under 

denial  or  information  and  belief,  when  good  in 

specific  denial,  what  is 

how  parts  of  complaint  denied,  should  be  referred  to  in. . . 

denials,  "  except  as  admitted,"  etc. ,  when  good. 

when  allegations  in,  are  not  a  denial 

new  matter  in,  what  is 

may  be  pleaded  either  for  complete  or  partial  defense. . 
63 
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when  defense  of,  deemed  controverted  by  plaintiff. ...     i,  272 

defendant  may  interpose  all  defenses  in  one i,  355 

defenses  may  be  inconsistent  in i,  355 

When  defendant  will  be  required  to  elect i,  355 

any  defenses  existing  at  time  of,  may  be  pleaded  in i,  856 

partial  defenses  may  be  pleaded  in i,  356 

what  is  partial  defense 1,  356 

fiiatters  in  mitigation  of  damages  must  be  pleaded  in 1,  356 

bow  such  matters  to  be  pleaded i,  357 

When  not  regarded  as  counterclaim i,  369 

What  relief  must  be  demanded  in 1,  370 

When  demurrer  may  be  joined  with 1,  379 

when  objection  to  complaint  must  be  taken  by i,  391 

when  objection  waived  by i,  391 

judgment  for  plaintiff,  when  part  of  claim  admitted  by. ...     i,  633 

when  discovery  granted  to  enable  party  to  frame i,  681 

See  Cotjnteeclaim: — Dbmuekeb —  Satisfaction — Dibcovekt 
OF  Books  and  Papbks. 

in  ejectment iii,  13 

What  may  be  proved  under  general  denial  in iii,353,   13 

what  may  be  controverted  in,  in  partition iii,  40 

in  action  to  admeasure  dower iii,  93 

in  action  to  determine  conflicting  claims  to  real  property. . .  iii,  145, 146 

in  action  of  replevin iii,  176 

in  action  for  divorce iii,  231 

in  action  for  separation iii,  234 

in  action  against  devisee  or  heir  at  law iii,  308 

in  judgment  creditor's  action iii,  335 

in  action  to  charge  joint  debtor  not  summoned iii,  371 

in  action  against  usurper  of  office  of  franchise iii,  390 

APPEAL: 

from  order,  time  for,  limited i,  215 

time  to  take,  cannot  be  extended i,  339 

how  extended  by  death  of  party i,  239 

amendment  of  notice  of i,633, 644 

irregularity  cannot  be  corrected  by i,  653 

from  order  changing  place  of  trial  from  local  to  supreme 

court ii,  137 

from  order  changing  place  of  trial ii,  148 

from  order  for  permanent  stay  of  proceedings ii,  181 

from  order  settling  issues ii,  200 

from  order  opening  inquest ii,  337 

from  order  of  reference ii,  356 

costs  of,  see  Costs. 

distinction  between,  and  writ  of  error  or  certiorari ii,  644 

every  determination  in  action  or  special  proceeding  review- 
able by ii,  644 

who  may ii,  644 

party  cannot,  where  not  aggrieved 'ii,  645 
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when  creditor  or  stockholer  of  corporation  may,  ia  actions 

to  dissolve  it ii, ,  645 

wlien  person  aggrieved,  who  is  not  party,  may ii,  646 

wlien  person  said  to  be  aggrieved  by  adjudication ii,  646 

what  is  waiver  of  right  to ii,  648 

proceedings  where  adverse  party  dies  after  order  orjudgment  ii,  647 

when  taken  after  death  of  adverse  party ii,  647 

proceedings  upon  death  of  party,  pending ii,  647 

how  parties  designated  in ii,  648 

how  papers  on  entitled , ii,  648 

notice  of,  what  to  contain ii,  650 

on  appeal  from  final  judgiaent,intermediate  order  or 

judgment  must  be  specified  in ii,  651 

must  be  signed  by  attorney ii,  651 

how  to  be  served ii,  655 

how  served,  if  attorney  for  adverse  party  dead  or  re- 
moved   , ii,  655 

from  what  may  be  taken ii,  651 

caimot  be  taken  from  judgment  or  order  entered  by  default  ii,  651 
cannot  be  taken  from  order  sustaining  or  overruling  de- 
murrer    ii,  653 

cannot  be  taken  from  order  of  judge,  until  entered ii,  653 

time  of,  cannot  be  extended ii,  653 

time  to  take,  how  limited ii,  653 

when  double  time  allowed  to ii,  653 

when  taken  after  death  of  party  entitled  to ii,  654 

what  is  waiver  of  right  to  object  that  it  is  not  taken  in  time  ii,  654 

what  defects  in  taking,  may  be  amended ii,  655 

defective  service  of  notice  may  be  amended ii,  656 

what  amendment  of  notice  allowed '. ii,  656 

when  security  required  upon ii,  657 

in  what  actions  need  not  be  given ii,  658 

how  security  may  be  waived  by  respondent ii,  658 

when  court  may  limit  or  dispense  wth  security  upon  . .  ii,  658 

to  what  court  such  application  made ii,  659 

undertaking  to  perfect  appeal,  what  to  contain ii,  659 

undertaking  to  stay  proceedings,  what  to  contain ii,  660 

must  be  filed  wit'i  clerk ii,  663 

justification  of  sureties  upon ii,  663 

on  judgment  for  recovery  of  money  only ii,  663 

on  judgment  for  delivery  of  property , .  ii,  664 

on  judgment  for  recovery  of  chattels ii,  664 

on  judgment  directing  a  conveyance ii,  665 

on  judgment  for  the  possession  of  real  property ii,  665 

on  appeal  from  judgment  of  affirmance ii,  667 

in  what  cases  need  not  be  given ii,  667 

deposit  in  lieu  of ii,  667 

when  new  undertaking  may  be  directed ii,  668 

when  proceedings  stayed  by ii,  669 

when  order  required  to  stay  proceedings ii,  669 
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TPhen  court  may  discliarge  levy  after ii,  670 

action  on  undertaking  on  . ii,  670 

what  may  be  reviewed  on ii,  671 

what  intermediate  orders  may  be  reviewed  on,  from  fln^l 

judgment , ii,  672 

what  questions  may  be  raised  upon ii,  673 

judgment  appealed  from  presumed  to  be  correct ii,  677 

appellant  must  show  error  in  judgment  on ii,  677 

judgment  only  reversed  on,  for  error  in  record ii,  679 

judgment  affirmed  on,  unless  majority  for  reversal ii,  680 

principles  of  determination  of ii,  677 

discretionary  order,  what  must  appear  to  reverse ii,  677 

must  be  heard  on  papers  used  in  court  below ii,  678 

when  record  evidence  may  be  received  on  hearing  of ii,  678 

distinction  between  principles  jf  determination  of,  at  law 

and  in  equity ii,  678 

admission  of  incompetent  evidence,  ground  for  reversal  on,  ii,  679 

when  erroneous  charge  ground  for  reversal  on ii,  679 

what  judgment  may  be  rendered  by  appellate  court  upon,  ii,  680 

when  judgment  must  be  reversed  on,  in  action  at  law ii,  680 

when  appellate  court  may  impose  conditions  upon  affirm- 
ance   ii,680,  681 

when  appellate  court  may  direct  judgment  absolute ii,  681 

appellate  court  must  order  new  trial  on  reversal  if  respond- 
ent may  recover ii,  682 

what  leave  to  plead  over  will  not  be  given  on  demurrer ii,  683 

when  order  made  on,  where  motion  denied  for  want  of 

power ii,  682 

on  judgment  or  order,  how  enforced ii,  683 

when  docket  of   judgment  cancelled  or    amended  after 

appeal ii,  683 

dismissal  of ii,  684 

must  be  made  upon  notice  ii,  684 

must  be  made  in  appellate  court ii,  685 

who  may  move  to  dismiss ii,  685 

papers  upon  which  motion  made ii,  685 

when  motion  ex  parte  to  court  of  appeals ii,  685 

to  court  of  appeals  not  dismissed  for  failure  of  appel- 
ant to  notice  cause ii,  686 

for  what  delay  will  be  dismissed ii,  686 

when  dismissed  from  discretionary  order ii,  686 

to  general  term,  when  will  be  dismissed ii,o86,  687 

not  dismissed  because  case  has  been  abandoned ii,  687 

when  dismissed  for  failure  to  serve  papers ii,  687 

re  argument  of,  what  is ii,  687 

when  granted  in  court  of  appeals ii,  688 

when  granted  in  general  term ii,  688 

motions  for,  how  subrcitted ii,  689 

restitution  on,  when  appcliat  i  court  may  order  on  reversing 

or  mpdifying  judgment ii,  680 
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granting  of  discretionary ii,  699 

what  riglits  may  be  restored ii,  690 

may  be  ordered  on  granting  new  trial ii,  690 

of  wliat  will  be  ordered  on  reversal  in  ejectment ii,690,  691 

when  ordered  In  action  of  quo  warranto ii,  691 

by  what  court  restitution  ordered ii,  691 

undertaking  to  prevent  sale  of  real  estate,  action  for 

specific  performance  of  contract ii,  689 

in  special  proceedings ii,736,  737 

■what  may  be  reviewed  upon ii,  737 

to  court  of  appeals,  see  Cotjet  of  Appeals. 

to  general  term  from  inferior  court,  see  Gekbeal  Tbkm. 

to  general  term  of  supreme  court,  see  General  Teem. 

from  surrogate's  court,  see  Stjeeogate's  Court. 

from  justice's  court,  see  Justice  of  the  Peace.  . .    ii,  763 

from  judgment  in  partition iii,  87 

stay  of  proceedings  on,  in  admeasurement  of  dower iii,  104 

from  judgment  in  action  for  foreclosure iii,  117 

in  statutory  reference  against  estate  of  decedent iii,  297 

from  order  in  supplementary  proceedings iii,  443 

from  final  order  in  supplementary  proceedings iii,  442 

APPEAKANCE: 


equivalent  to  personal  service  in  superior  city  court 

when  defendant  may  appear 

within  what  time,  must  be  made 

how  made 

what  constitutes  general 

equivalent  to  personal  service  of  summons 

gives  jurisdiction  of  person 

does  not  give  jurisdiction  of  subject  matter 

when  entitles  defendant  to  notice  of  subsequent  proceedings, 


47 
179 
175 
175 
176 
176 
176 
177 
177 


what  waived  by. i,  177,178 

177 
179 
180 
655 


by  attorney,  good 

when  does  not  restore  attachment 

when  entitles  only  to  notice  of  subsequent  proceedings 

what  irregularity  waived  by  general 

discontinuance  after,  see  Discontinuance. 

AEBITRATION- 

when  time  to  sue  extended  by i,         81 

effect  of  as  discontinuance ii,        158 

ARREST: 

attorney  privileged  from i,  28 

time  of  defendant  to  answer  after i,  180 

who  may  be  arrested i,  406 

who  are  privileged  from i,  406,412 

See,  also,  Aeebst  and  Bail. 

when  party  not  arrested  for  non-payment  of  costs ii,  788 

order  of  in  action  of  replevin iii,  178 

order  of  in  action  against  usurper  of  ofljce  or  franchise . .  iii,  391 
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■who  privileged  from  in  supplementary  proceedings iii,  406 

■warrant  of,  in  supplementary  proceedings iii,  431 

Bee,  also,  Supplembntaey  PKOOBEDrNas. 

ARREST  AND  BAIL: 

■where  right  to  arrest  depends  upon  nature  of  action i,  393 

in  action  for  fine  or  penalty i,  394 

in  action  for  personal  injury,  ■what  included  in i,  394 

in  action  for  separation '. i,  395 

In  action  for  injury  to  property i,  396 

■what  are  such  actions i,  396 

hot  granted  in  action  for  money  lost  at  play i,  397 

not;  granted  where  property  converted  and  tort  ■waived . .  i,  397 

•when  not  granted  for  breach  of  promise i,  397 

for  misconduct  or  neglect  in  ofiBce i,  397 

against  attorney  for  money  collected i,  397 

in  action  for  money  received  in  fiduciary  capacity. ...  i,  398,400 

in  action  for  damage  for  fraud  or  deceit i,  398 

in  action  to  recover  chattel,  fraudulently  disposed  of . .  i,  399 

in  action  for  conversion  of  public  property i,  401 

in  action  on  contract  for  fraud  in  incurring  liability. .  i,  402 

only  granted  ■when  authorized  by  statute , i,  393 

■when  should  not  be  granted i,  394 

•where  right  depends  partly  upon  extrinsic  facts i,  404 

substituted  for  writ  of  Tie  exeat i,  404 

against  ■whom  it  ■will  be  granted i,  405 

for  ■what  purpose  order  ■will  be  granted i,  405 

privilege  from  arrest i,  406 

•who  may  be  arrested i,  406 

•when  •woman  can  be  arrested i,  406 

incompetent  person,  •when  to  be  discharged i,  407 

•when  infant  cannot  be i,  407 

one  sued  in  representative  capacity,  •when  cannot  be. . .  i,  408 

members  of  congrpss,  •when i,  408 

persons  in  public  service i,  408 

members  of  legislature 1,  409 

officers  of  legislature i,  409 

elector,   on  election  day i,  409 

militia i,  409 

soldiers  of  United  States i,  410 

foreign  ministers i,  410 

•witnesses    i,  410 

parties  to  actions,  -when i,  411 

police  officers  1,  411 

officers  of  court 1,  411 

prisoner  in  arrest i,  411 

one  brought  within  jurisdiction  by  fraud i,  413 

privilege,  how  •waived '. i,  413 

papers,  necessary  to  obtain i,  403,413 

Only  to  be  granted  on  affidavit , i,  413 
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ARREST  AND  BAIL— (Continued):  vol. 

■when  affidavit  upon  information  and  belief  sufficient. .  i, 

how  facts  must  be  stated  in  affidavit  for i, 

papers  must  be  filed i, 

undertaking  to  be  given  in i, 

when  required i, 

when  may  be  dispensed  with i, 

order  for,  by  whom  granted i, 
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414 
414 
438 
416 
416 
417 
417 

when  granted  only  by  court i,  417,418 

what  county  judge  may  grant i,        418 

when  may  be  granted i,        417 

contents  of  order i,        419 

may  fix  time  within  which  defendant  must  be  arrested . .     i,        419 

may  state  grounds  on  which  granted i,        420 

must  be  subscribed  by  attorney i,        430 

how  vacated  or  modified i,        430 

when  application  must  be  made  to i,        420 

must  be  vacated,  if  no  cause  of  action,  in  complaint. . .     i,        421 

when  made  on  papers  on  which  order  was  granted i,        422 

when  founded  upon  proof  by  affidavit i,        423 

when  notice  required i,        423 

county  judge  may  hear  motion  for,  on  ■  notice i,        424 

rules  of  decision,  on  motion i,  422,433 

when  motion  to,  may  be  joined  with  motion  to  reduce 

bail i,        424 

to  whom  application  must  be  made i,  433,434 

424 
427 
427 
438 
438 
439,430 
430 
430 
431 
431 
433 
433 
433 
425 
434 
436 
435 
436 
436 
437 
437 
437,438 
438 
439 


when  court  may  require  stipulation  not  to  sue 

how  arrest  made 

must  be  made  within  county 

where  time  fixed  for,  cannot  be  arrested  afterwards. . . 

what  papers  must  be  served  upon  arrest 

bail,  how  given 

sureties  may  be  required  to  justify  on 

proceedings  upon  justification  of  sureties 

where  justification  rbay  be  made 

qualification  of  sureties  on 

deposit  may  be  made  instead  of  bail 

deposit  to  be  paid  into  court  by  sheriff 

money  deposited,  how  disposed  of 

when  defendant  entitled  to  discharge  for  delay  of  plaintiff, 

liability  of  sheriff  after  arrest  of  defendant 

rights  and  privileges  of  sheriff,  when  liable 

when  bail  may  surrender  defendant 

how  surrender  to  be  made  by  bail 

how  surrender  to  be  made  by  defendant 

liability  of  bail,  on  failure  to  justify 

bail  can  only  be  proceeded  against  by  action 

when  such  action  may  be  brought  against  bail 

what  defenses  may  be  interposed  in  action  against  bail 

how  discharged  before  expiration  of  time  to  answer 

exoneration  of,  after  action  commenced 
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may  be  permitted  to  defend  original  action i. 

See,  also.  Provisional  Remedies. 

ASSAULT  AND  BATTERY: 

allegations  in  action  for i, 

ASSESSMENT: 

will  not  be  restrained  by  injunction i, 

ASSIGNEE: 

bow  appointment  of,  alleged  in  complaint 

when  counterclaim  allowed  against , 

when  substituted  as  plaintiff  in  place  of  assignor 

ASSOCIATION: 

action  by  or  against,  see  Joint  Stocb;  Association. 
ATTACHMENT: 

when  not  restored  by  appearance 

notice  of  pendency  must  be  filed,  after  warrant  of 

cancellation  of  notice  of  pendency 

when  and  by  whom  it  may  be  granted 

who  may  sue  out 

when  non-resident  may  obtain _. 

in  what  actions  granted 

In  what  actions  cannot  be  granted 

cause  of  action  must  exist  at  time  of  application  for 

distinction  between,  under  code,  and  under  revised  statutes 

only  granted  in  cases  authorized  by  statute 

granting  of,  discretionary  with  court 

may  be  granted  in  action  for  unliquidated  damages 

against  non-resident 

what  constitutes  non-residence 

when  granted  against  foreign  administrator 

not  granted  against  foreign  receiver 

not  granted  against  resident  member  of  non-resident  firm. . 

granted  against  foreign  corporation 

granted  against  national  bank 

against  absconding  or  concealing  debtors , 

against  one  removing,  assigning  or  secreting  property 

property  removed  must  be  that  of  defendant 

threatening   to    make    preferential    assignment,    whether 
ground  of 

agreement  to  give  preference,  not  ground  of 

assignment,  fraudulent  in  law,  not  sufficient  ground  for . . . 

not  necessary  that  defendant  should  disp  se  of  all  of  his 
property  to  entitle  plaintiff  to 

against  public  officer 

may  be  granted  to  accompany  summons 

jurisdiction  lost  if  summons  not  served  in  thirty  days 

when  jurisdiction  acquired  by  general  appearance 

service  upon  all  partners  necessary  to  retain  jurisdiction. . . 

service  by  publication,  what  sufficient 

What  jurisdiction  retained,  without  actual  service 
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substituted  service,  not  sufQcient 

by  whom  warrant  granted 

papers  on  wliicli  granted 

application  must  be  founded  upon  affidavit 

what  must  be  shown  by  affidavit 

by  whom  affidavit  may  be  made 

cause  of  action,  how  stated  in  affidavit  for 

when  affidavit  on  information  and  belief  sufficient 

when  allegations  on  information  and  belief  do  not  give 
jurisdiction 

amount  due  must  be  stated  in  affidavit  for 

how  statement  of  amount  due  to  be  made 

must  appear  that  debt  is  due 

how  non-residence  must  be  stated  in 

facts  showing  defendant  has  absconded,  etc. ,  must  be 
stated i, 

intent  must  be  shown i,     510,  513, 

need  not  be  stated,  no  previous  application  made 

low  other  papers  referred  to  in  affidavit 

deposition  of  party  connot  be  compelled 

deposition  of  third  party  may  be  compelled 

'prima  facie  proof  oi  fact  sufficient 

what  must  appear  in,  in  action  against  public  officer  . . 

affidavits  must  be  filed 

security  on  obtaining  warrant 

undertaking  must  be  given. . .« , 

if  undertaking  defective,  new  one  may  be  ordered  .... 

when  amount  of  undertaking  will  be  increased 

liability  of  sureties 

sureties  not  exonerated  by  vacating  for  error 

warrant  improperly  granted,  no  defense  to  sureties  . . . 
warrant  must  be  subscribed  by  judge  and  attorney 

must  recite  grounds  of  attachment 

to  what  sheriff,  warrant  directed 

form  of  warrant 

several  may  be  issued 

may  be  amended 

liability  of  sureties 

sureties  not  exonerated  by  vacating    attachment  for 
error 

warrant  improperly  granted,  no  defense  to  sureties 

execution  of  warrant,  must  be  by  sherifE 

how  to  be  executed 

levy  upon,  not  made  after  final  judgment    

sheriff  may  require  indemnity 

inventory  to  be  returned 

return  of  the  attachment 

what  property  may  be  attached 

real  property  may  be  levied  upon i, 

64 
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ho-w  levy  made  upon  real  property 

Us  pendens  to  be  filed 

personal  property,  what  may  be  levied  upon 

mortgaged  property,  what  may  be  levied  upon 

money  collected  by  eherifE 

property  of  a  firm 

property  of  foreign  corporation 

property  disposed  of,  witli  intent  to  defraud  creditors. . . 

stock  of  defendant  in  corporation 

stock  of  foreign  corporation,  when  not  leviable  upon i, 

may  be  levied  upon  chose  in  a'ction i, 

choses  in  action  transferred  before  levy,  not  levied  upon 
against  assignor i, 

legal  debt  only  can  be  levied  uijon i, 

levy  upon  personal  property  capable  of  manual  delivery, 
how i, 

failure  to  deliver  copy  warrant,  does  not  invalidate  levy. . .      i, 

levy  on  property  not  capable  of  manual  delivery,  how 
made 

includes  property  pledged 

judgment  how  levied  upon 

notice  of  property  levied  on,  wliat  sufficient 

duty  of  debtor  after  levy 

warrant  of,  lien  from  time  of  levy 

levy  does  not  relate  to  time  of  original  demand  of  property, 

when  cerlificate  to  be  furnished  by  possessor  of  property. . 

order  for  examination,  if  certificate  refused 

when  such  order  may  be  granted 

what  examination  may  be  had  under  such  order 

remedy  of  sheriff  after  examination 

master  of  vessel,  when  entitled  to  undertaking  upon  levy. 

form  of  undertaking. 

inventory  to  be  made  by  sheriff 

to  be  filed  within  fiye  days 

failure  to  make,  does  not  invalidate  levy 

may  be  amended 

return  of,  may  be  compelled  i, 

what  suits  may  be  brought  by  sheriff  with  regard  to  at- 
tached property i, 

when  plaintiff  in  action  may  sue  to  collect  attached  prop- 
erty      i, 

when  plaintiff  may  be  joined  with  sheriff  in  action  already 
brought 

court  may  direct  as  to  prosecution  of  such  action 

what  application  may  be  made  as  to,  by  plaintiff  in  second 
wai-rant 

when  plaintiff  in  second  warrant,  substituted  in  action. . . . 

when  plaintiff  in  second  warrant,  allowed  to  bring  action. . 

rights  of  nlaintifl  in  third  and  subsequent  warrants 1, 

how  far  sheriff  may  attack  assignment  as  fraudulent i, 
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ho-w  property  kept  by  sheriff i, 

■when  sheriff  may  be  compelled  to  pay  money  into  court. . .     1, 

lien  of  sheriff  upon  levy,  nature  of i, 

duty  of  sheriff  as  to  books  taken i, 

money  lost,  who  liable  for i, 

when  court  may  release  property  attached i, 

when  court  may  direct  things  in  action  to  be  sold i, 

notice  of  application  for  such  order i, 

perishable  property  may  be  sold i, 

adverse  claim  to  property,  how  tried i, 

proceedings  on  claim  of  vessel i, 

proceedings  on  claim  of  foreign  vessel 1, 

who  may  move  to  vacate  or  modify  warrant i, 

what  lienor  may  move  to  vacate  or  modify i, 

upon  what  grounds  he  may  move , i, 

lienor  need  not  become  party  to  suit i, 

defendant  may  move  to  vacate,  although  undertaking  has 

been  given  to  release  property i, 

what  is  such  application  of  property  as  bars  right  to  move, 

motion  to  vacate  for  irregularity,  when  must  be  made 

motion  upon  papers,  to  vacate,  when  made 

what  papers  may  be  used  by  lienor i, 

when  motion  made  on  papers,  no  opposing  affidavits  to  be 

read    i, 

what  proof  by  moving  party  permits  new  affidavits  to  be 

read 

when  motion  may  be  founded  on  new  proof  by  affidavit . . 

what  constitutes  new  proof i, 

what  plaintiff  may  establish  by  new  affidavits , 

when  more  than  one  motion  to  vacate  may  be  made 

motion  to  vacate  on  papers,  when  granted . . 

court  will  not  pass  on  merits  on  motion  to  vacate , . , 

motion  on  new  affidavits,  when  will  be  granted i, 

technical  defects  in  proceedings,  may  be  amended  on  motion 

to  vacate , 

effect  of  vacating  for  irregularity 

effect  of  vacating,  where  erroneously  issued 

duty  of  sheriff,  where  vacated  for  irregularity , 

when  sureties  not  discharged  by  vacating i, 

application  for  discharge  of  property  from,  defendant  only 

may  make 

part  of  property  may  be  discharged , 

what  notice  of  application  required .... 

when  court  to  direct  notice  to  be  given 

undertaking  required  on  such  application 

to  be  presented  at  time  of  application i, 

form  of,  when  application  made  by  less  than  all  defend- 
ants       i, 

must  be  filed  with  clerk i, 

justification  of  sureties  on i. 
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sheriff  responsible  for  sufficiency  of  sureties  on 

sheriff,  when  must  retain  possession  of  property 

•application  for  discharge  of  vessel  from 

-application  by  partners  to  discharge  property  from 

■what  undertaking  to  be  given  on , 

how  amount  of  undertaking  fixed 

"what  notice  of  application  to  be  given , 

'duty  of  sheriff,  where  second  warrant  issued 

how  levy  made  under  second  warrant  

when  levy  cannot  be  made  under  second  warrant 

preference,  where  two  or  more  warrants  issued 

lights  of  plaintiff  in  second  warrant  against  foreign  vessel. 

when  may  be  attached  under  subsequent  warrant 

when  cannot  be  attached  after  release 

judgment  upon,  how  stayed 

execution  upon,  see  Execution. 
unsold  property  levied  upon,  how  disposed  of 

application  for  order  of  sale  for 

what  notice  of  application  to  be  given 

when  person  having  property  of  foreign  corporation  may 

be  required  to  pay  on 

after  warrant  annulled,  to  whom  property  delivered 

sheriff  must  deliver  books,  etc.,  to  defendant 

when  assignment  of  undertakings  must  be  delivered  to 

defendant i, 

after  vacating,  defendant  to  be  substituted  as  plaintiff  in 

suit  by  sheriff 

Us  pendens  to  be  cancelled  after  vacating 

return  to  be  filed  after  vacating 

warrant  of  may  be  amended 

See,  also.  Provisional  Kbmedibs. 
additional  allowance  in  action,  where  warrant  of  issued  . . . 
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sheriff's  fee  for  serving  warrant  of ii,553,  555 


warrant  of  where  execution  has  been  issued,  contents  of . . .    ii, 

execution  of,  where  warrant  of  has  been  levied ii, 

levy  where  warrant  of  has  been  annulled ii, 

may  be  issued  pending  supplementary  proceedings ill, 

ATTORNEY: 

admission  to  practice,  and  removal  of 

proceedings  to  punish . . 

effect  of  suspension  or  removal 

how  controlled  by  the  court  

how  punished  for  deceit  or  collusion 

not  to  lend  his  name 

not  to  buy  choses  in  action  wiih  intent  to  bring  suit 

such  intent,  however,  must  be  proved 

what  not  forbidden 

shall  not  pay  to  procure  claims  for  suit 

for  what  purpose  may  receive  thing  in  action 

shall  not  be  bail  or  surety 


805 
834 
835 
411 


33 
24 
24 
25 
25 
26 
26 
26 
26,  31 
27 
37,  231 
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ATTORNEY— (Continued):                                                        tol.  page 
only  those  admitted  can  practice  in  New  York  and  Kings 

counties i,  27 

proceedings  upon  death,  removal  or  disability  of i.  27,  231 

service  of  notice  on  surviving  partner  sufficient i,  27 

when  privileged  from  arrest i,  28 

authority  to  practice  presumed  i,  28 

when  authority  must  be  proved i,  28 

powers  and  limitations  under  retainer 1,  29 

and  client,  when  relation  ends i,  30 

how  substituted i,  30 

lien  of,  upon  papers  for  services ,     i,  80,  31 

may  agree  with  client  for  compensation. i,  30 

when  court  may  set  aside  such  agreement  for  compensation,     i,  31 

whether  notice  of  lien  required .' i,  32 

right  of  parties  to  settle  without  regard  to  lien i,  33 

lien  of,  how  may  be  enforced i,  33 

when  compensation  of,  may  be  fixed  by  summary  proceed- 
ings      1,  33 

for  one  suing  as  poor  person,  lien  of i,  34 

effect  of  appearance  by i,  177 

when  authority  to  appear  may  be  disputed 1;  178 

papers  must  be  signed  by i,  218 

service  upon,  how  made i,  231 

when  to  cause  papers  to  be  filed i,  325 

when  verification  may  be  made  by i,  264 

will  be  charged  with  costs  on  motion  to  expunge  scandalous 

matter  i,  300 

when  need  not  produce  papers  of  client  upon  subpoena    ii,  76. 

absence  of,  when  ground  of  postponement ii,  217 

when  liable  for  costs ii,  448 

See  Security  fob  Costs. 
ATTORNEY: 

proof  of  authority  to  bring  ejectment iii,  14 

when  may  institute  supplementary  proceedings iii,  406 

ATTORNEY-GENERAL:  ^ 

action  by,  against  trustee  of  corporation iii,  256  ' 

action  by  to  dissolve  corporation iii,  363 

when  may  bring  action  to  annul  corporation, iii,  277 

when  must  bring  such  action iii,  277 

when  may  bring  action  against  usurper  of  office  or  franchise  iii,  381 

AWARD: 

cannot  be  made  on  Sunday i,  4 


B. 

BAIL: 

sheriflE  cannot  be i, 

attorney  cannot  be i. 

See,  also,  Arrest  and  Bail.     '  ,        > 
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BANK  BILLS:                                                                          VOL.  page 

not  within  statute  of  limitations /. . . .  i,  83 

BANKING  ASSOCIATION: 

actions  by  or  against  may  be  in  name  of  president i,  109 

actions  by  or  against  stockholders  of i,  110 

in  what  name  to  sue  or  be  sued '. .  i,  314 

receiver  in,  proceedings  against i,  597 

BANKRUPTCY: 

stay  of  proceedings  after  adjudication  of ii  179 

stay  after  discharge  in ii,  179 

BILL  OF  EXCEPTIONS: 

what  to  contain ii,  388 

See,  also,  Case  and  Exceptions. 

BILLS  AND  NOTES: 

allegations  in  action  upon i,  314 

counterclaim  against  transferee  of  overdue i,  366 

BILL  OF  ITEMS: 

when  party  entitled  to i,  374 

demand  must  be  made  for i,  374 

what  must  be  stated  in , i,  374 

when  further  account  will  be  ordered i,  375 

penalty  for  failure  to  serve , i,  375 

BILL  OF  PARTICULARS: 

in  what  cases  will  be  ordered  to  be  delivered i,  276 

discretionary  with  the  court -i,  276 

obtained  only  by  order i,  276 

office  of 1,276,380 

granted  in  actions  for  tort , i,  277 

application  for,  how  made i,  378 

affidavit  for,  what  should  state i,  378 

order  for,  form  of i,  279 

what  should  be  contained  in i,  279 

further  bill,  when  granted i,  380 

effect  of ...  i,  280 

penalty  for  disobedience i,  281 

penalty  for  disobedience,  may  be  inserted  in  order i,  281 

examination  of  party  to  enable  adverse  party  to  furnish  . . .  ii,  6 

BOARD  OF  COMMISSIONERS  OF  PILOTS: 

when  must  sue  for  penalties  and  forfeitures 1,  119 

BOARD  OP  SUPERVISORS: 

when  may  sue  or  be  sued i,  117 

proceedings  of,  how  proved ii,  100 

BONDS: 

when  leave  to  sue  upon  necessary i,  94 

allegations  in  actions  upon i,  315 

See,  also,  UNDERTAKiNas. 
BOOKS  AND  PAPERS: 

See  Discovery  of  Books  and  Papers. 

production  of  an  examination  of  party ii,  16 
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BOOKS  AND  PAPERS— (Continued):                                     tol.  page 

by  whom  retained  after  examination ii,  23 

of  corporation,  how  production  compelled  on  trial ii,  77 

of  foreign  corporation,  see  Foreign  Cobpobation. 

notice  to  produce ii,  93 

admission  of  genuineness  of 11,  95 

request  for  such  admission ii,  95 

effect  of  refusal  upon  such  request ii,  96 

BREACH  OF  PROMISE  TO  MARRY: 

allegations  in  action  upon i,  3I6 

BY  LAW: 

of  municipal  corporation,  how  proved fi,  100 


0. 

CALENDAR: 

to  be  made  by  clerk ii,  207 

how  preferred  cause  to  be  put  on ii,  213 

how  passed  cause  to  be  put  upon ii,  208 

motion  to  correct,  when  made ii,  232 

for  short  causes,  when  made ii,  223 

of  court  of  appeals,  how  made ii,  712 

practice  in , ii,713,  714 

practice  in  general  term ii,  745 

CANAL  APPRAISER: 

copies  of  records  of,  when  evidence ii,  87 

CASE: 

how  settled  before  judge  of  superior  city  court,  designated 

to  hold  circuits i,  7 

amendment  of i,  643 

CASE  AND  EXCEPTIONS: 

when  required ii,  385 

on  what  motions  case  not  required ii,  386 

not  required  to  review  conclusions  of  law  only ii,  387 

what  to  contain ii,  387 

when  must  appear  that  aill  evidence  is  contained  in ii,  389 

who  must  insert  necessary  evidence ii,  389 

what  questions  may  be  raised  without  exception ii,  390 

when  must  be  served ii,  391 

time  to  serve,  how  limited ii,  392 

amendments  of  case  when  to  be  served ii,  S92 

how  prepared ii,  392 

settlement  of ii,  394 

allowance  or  disallowance  of  amendment  to  be  marked 

thereon ii,  394 

how  case  to  be  settled ii,  394 

engrossing  of  case , , . . . .  ii,  394 

certificate  to  be  attached ii,  394 

when  re-settlement  will  be  ordered. ii,  395 

where  motion  for  made ii,  395 
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CASE  AND  EXCEPTIONS— (Contimied):                                vol.  page 

where  motion  made  in  action  pending  in  another  court,    ii,  395 

when  case  to  he  filed ii,  396 

original  to  he  filed  with  engrossed  copy ii,  395 

effect  of  failure  to  serve  case ii,  397 

costs  for  making  and  serving , ii,  508 

CAUSE  OF  ACTION: 

what  constitutes  a  single i,  328 

test  of  servivahility  of i,  658 

what  may  be  joined  in  complaint,  see  Complaint. 
See,  also,  Action. 

CERTIFICATE: 

of  public  ofiicer,  of  what  facts  evidence ii,  86 

that  paper  cannot  he  found ii,  86 

when  creates  presumption  of  genuineness ii,  86 

of  chief  officer  of  state  prison,  evidence  of  imprisonment. . .  ii,  87 

of  continuance  of  railroad  company ii,  87 

of  records  of  canal  appraisers. : ii,  87 

of  presentment  and  protest  by  notary  public,  when  evi- 
dence.   ii,  88 

of  marriage,  when  evidence ii,  90' 

filed  by  joint  stock  corporations,  when  evidence ii,  97 

of  original  will,  when  proof  of  execution ii,  97 

of  appointment  of  receiver  of  national  bank    ii,  103 

to  prove  docket  of  justice  in  adjoining  state ii,  106 

form  of,  when  not  otherwise  prescribed ii,  108 

duty  of  officer  to  make ii,  109 

for  costs. ii,  502 

of  sale  of  real  property  on  execution ii,853,  854 

effect  of  redemption  upon ii,      ,  860 

of  redemption  from  sale ii,  85ft 

8  e  Execution. 

CHALLENGE: 

to  jury,  either  party  may  interpose ii,  254 

See  Tkial  by  Jtiby. 

CHANCERY: 

when  proceedings  had  according  to  practice  of i,  2 

CHANGE  OF  PLACE  OF  TRIAL: 

See  Place  of  Trial. 
CHARGE  TO  JURY: 

See  Teial  by  Juky. 
CHATTEL: 

action  for,  when  barred , i,  73 

distrained,  in  what  kinds  of  actions  brought  to  recover. ...    ii,        114 

costs  to  plaintiff  in  action  to  recover , ii,        457 

judgment  in  action  for,  enforced  by  execution ii,        786 

contents  of  execution  for , ii,        807 

foreclosure  of  liens  on,  see  Liens. 
"X        action  to  recover,  see  Replevin. 

CHATTEL  MORTGAGE: 

certified  copy  of,  of  what  fact  evidence ii,  98 
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CHILDREN:                                                                               vol.  page 
care  and  custody  of,  see  Matrimonial  Actions. 

CIRCUIT  COURT: 

terms  of,  how  appointed 1,  6 

extraordinary  terms  of i,  6 

■when  judges  of  other  courts  than  supreme  may  hold  terms 

of i,  6 

governor  may  designate  judges  to  hold  terms  of i,  7 

held  in  places  designated  hy  statute i,  7 

county  clerk  to  be  clerk  of i,  13 

jurisdiction  of i,  43 

■when  motions  may  be  made  at , i,  190 

CITY: 

ordinance,  by-la'w,  resolution  or  proceeding  of  common 

council  of ,  how  proved ii,  100 

CITY  COURT  OF  BROOKLYN: 

a  superior  city  court i,  3 

CITY  COURT  OF  NEW  YORK: 

terms  of 1,  8 

always  open  for  transaction  of  ex  parte  business i,  8 

how  constituted i,  61 

jurisdiction  of i,  61 

as  to  marine  causes i,  53 

no  jurisdiction  against  executor  or  administrator 1,  53 

cannot  naturalize  an  alien i,  53 

no  equitable  jurisdiction i,  53 

limitation  of  action  on  judgment  of i,  70 

when  may  grant  commission. ii,  39 

place  of  trial  in  action  brought  in,  how  changed ii,  188 

costs  of  order  of  arrest  in ii,  604 

when  appeal  to  court  .of  appeals  from  action  commenced  in,  ii,  694 

appeal  from  to  court  of  common  pleas,  see  Gbnebal  Tesm. 

appeals  to  common  pleas  from  orders  of ii,  734,735 

CIVIL  ACTION: 

defined i,  60 

CLAIMS: 

attorney  shall  not  pay  to  procure  for  suits i,  263 

against  the  people,  when  barred i,  77 

CLERK: 

of  court,  how  appointed i,  13 

county  clerk  to  be,  of  Supreme  Court i,  13 

duties  and  powers  of i,  13 

fees  of,  how  fixed j,  14 

fees  may  be  required  in  advance i,  14 

to  receive  fees  only  when  allowed  by  law i,  14 

must  appoint  deputy i,  15 

shall  not  practice  as  attorney i,  15 

deputy  clerk  not  to  practice  as  attorney i,  15 

65 
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office,  when  to  be  kept  open i,  15 

when  papers  may  be  served  on i,  330 

to  make  up  calendar ii,  307 

trial  fee  of,  when  payable ii,  549,650 

to  tax  costs ii,  534 

See  Taxation  of  Costs. 
entry  and  docket  of  judgment  by,  see  Judgment. 

transcript  and  judgment  to  be  furnished  by ii,  570 

to  whom  execution  to  be  returned ii,  813 

CODE: 

where  no  provision  made  by,  what  practice  controls i,  3 

COMMENCKMENT  OF  ACTION: 

what  is,  under  statute  of  limitations i,  89 

COMMISSION: 

to  take  testimony  may  be  amended i,  643 

to  examine  witness  without  the  state,  when  may  be  granted,  ii,  31 

only  to  be  granted  in  actions    ii,  33 

may  be  granted  on  reference  against  estate  of  deceased  per- 
son    ii,  33 

to  examine  resident  witness,  if  without  the  state ii,  35 

application  for,  to  what  court  made ii,  40 

when  must  be  granted ii,  40 

should  be  made  without  delay ii,  40 

when  may  be  made ...  ii,  41 

not  granted  if  made  for  delay ii,  41 

notice  of ii,  41 

by  whom  granted ii,  41 

what  facts  must  appear  upon ii,  45 

when  affidavit  of  merits  necessary  upon ii,  43 

by  whom  affidavit  made ii,  43 

what  may  be  shown  in  opposition  to ii,  48 

when  open  commission  wiU  be  granted ii,  35 

when  granted  upon  oral  questions ii,  34 

when  granted  pending  an  appeal ii,  34 

it  must  appear  that  testimony  material ii,  34 

when  may  be  granted  by  consent ii,  37 

second,  when  issued p,  38 

when  granted  by  surrogate's  court ii,  39 

when  granted  by  city  court  of  New  York ii,  39 

order  for  must  be  entered ii,  43 

necessary  to  validitj'^  of ii,  43 

what  to  contain ii,  44 

to  prescribe  how  commission  to  be  returned ii,  45 

when  may  direct  interrogatories  to  be  in  foreign  lan- 

guag  e ii,  45 

what  to  be  endorsed  on ii.  45 

terms  upon  granting 11,  46 

stay  of  proceedings,  when  granted  for 11,  47 

interrogatories  upon,  how  preparea ii,  49 
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cross  interrogatories,  how  prepared ii,  49 

how  served , ii,  49 

how  to  be  settled ii,  50 

objections  to,  when  taken ii,  51 

what  to  contain ii,  53 

directions  for  the  return  to  be  endorsed  upon ii,  53 

certain  sections  of  Code  to  be  endorsed  upon ■. .  ii,  53 

names  of  witnesses,  when  to  be  inserted  in ii,  63 

to  be  sealed ii,  63 

to  whom  issued ii,  54 

notice  of  execution  to  be  given ii,  64 

who  may  be  examined  upon ii,  55 

depositions  upon,  how  taken ii,    56,  57 

on  taking,  witnesses  to  be  sworn ii,  56 

to  be  reduced  to  writing  and  signed ii,  56 

exhibits  produced  upon,  to  be  attached ii,  66 

how  to  be  signed  by  commissioner ii,  67 

how  to  be  certified ii,  57 

how  to  be  annexed  to  commission ii,  59 

return  to  be  endorsed  upon , ii,  58 

what  is  sufficient  return  to ii,  58 

may  be  sent  back  for  amendment  by  the  court ii,  69 

in  what  manner  returned. ii,  59 

filingof ii,  60 

effect  of  delay  in  executing ii,  61 

for  what  reason  deposition  suppressed ii,  62 

when  necessary  to  move  to  suppress ii,    64,  65 

what  defects  waived  by  failure  to  move  to  suppress ii,  65 

order  to  suppress ii,  66 

depositions  on,  when  read  in  evidence ,  . .  ii,  66 

efEect  of  when  read ii,  67 

what  questions  may  be  raised  on  reading ii,  68 

COMMISSIONER: 

to  take  testimony,  who  may  be ii,  54 

when  appointed  to  make  partition iii,  49 

See,  also,  Paetition. 

Fees  of,  in  partition iii,  73 

for  admeasurement  of  dower iii,  98 

COMMISSIONERS  OP  HIGHWAYS: 

when  may  sue  or  be  sued i,  117 

COMMITTEE: 

of  incompetent  person,  leave  to  sue  in  actions  by  and  against,  i,  99 

when  can  sue  in  ejectment m.  9 

petition  by,  for  authority  to  partition iii,  28 

COMMON  LAW: 

how  to  be  proved ">  '■^^ 

COMMON  PLEAS: 

appeals  to  court  of,  from  city  court  of  New  York ii,  734 

See  General  Term. 

appeals  to,  from  orders  of  the  city  court  of  New  York ii,  731,735 
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attorney  may  agree  witli  client  for i,  30 

when  court  may  set  aside  such  contract  for I,  31 

of  attorney,  when  may  be  fixed  by  summary  proceedings. . .  i,  83 

of  receiver -i,  691 

COMPLAINT: 

may  be  served  with  summons i,  147 

when  dismissed  for  failure  to  serve  summons i,  240 

when  dismissed  for  failure  to  serve  copy i,  346 

when  dismissed  for  unreasonable  neglect  of  plaintiff  to  pro- 
ceed   i,  340 

common  counts  in  assumpsit,  good  under  code  pleading. . .  i,  246 

causes  of  action  to  be  separately  stated  in i,  257 

amendment  of,  see  Amendment. 

what  must  contain i,  304 

name  of  court  must  be  stated  in i,  305 

in  Supreme  Court,  name  of  county  must  be  stated  in i,  305 

effect  of  omission  of  name  of  court  from i,  306 

remedy  for  failure  to  state  county i,  306 

effect  of  failure  to  state  proper  county i,  306 

names  of  parties  must  be  stated  in i,  307 

what  facts  to  be  stated  in i,  309 

what  facts  need  not  be  stated  in ,  i,  311 

how  facts  to  be  stated  in i,  311 

allegations  in  action  for  accoimt  stated i,  312 

accounting i,  313 

assault  and  battery i,  313 

bills  and  notes i,  314 

bonds i,  315 

breach  of  promise  to  marry i,  316 

divorce i,  318 

dower i,  318 

ejectment i,  319 

fraud,  facts  constituting  it  must  be  stated  in. i,  320 

injunction i,  320 

slander  and  libel 1,355,  321 

malicious  prosecution i,  321 

partition i,  323 

reformation  of  instrument i,  324 

wan-anty i,  326 

work  and  services i,  326 

assignee,  how  appointment  of  alleged  in i,  313 

banking  associations,  in  what  name  to  sue  or  be  sued. .  i,  314 

consideration,  how  and  when  alleged i,  316 

where  corporation,  party,  incorporation  must  be  alleged. . .  i,  -317 

when  allegations  of  demand  necessary  in i,  317 

judgments,  how  pleaded  in i,253,  331 

notice,  when  must  be  alleged  in i,  331 

ownership  must  be  alleged  in i,  321 

performance,  how  alleged,  when  right  of  action  depends 

upon i,  333 
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quantity  and  value,  liow  alleged  in i,  3S3 

representative  character,  must  be  alleged  in i,308,  334 

scienter,  -when  must  be  alleged  in i,  334 

special  damages,  facts  entitling  to  must  be  alleged  in i,  335 

joinder  of  causes  of  action  in. i,  337 

actions  arising  on  contract i,  333 

for  libel  or  slander i,  333 

for  personal  injury i,  833 

for  injuries  to  real  property i,  333 

for  injuries  to  personal  property i,  834 

for  ejectment i,  333 

to  recover  chattels i,  385 

upon  claim  against  trustee i,  835 

claims  arising  out  of  same  transaction i,  336 

■what  causes  may  not  be  joined  in i,  838 

■demand  for  judgment i,  340 

■what  relief  may  be  demanded i,  341 

■where  no  ans"wer,  only  judgment  demanded  to  be  granted,     i,  341 

"what  judgment  granted, -where  answer  interposed i,  841 

demand  should  not  be  vague  or  hypothetical i,  343 

demand,  does  not  necessarily  characterize  action. i,  844 

demurrer  "will  not  lie  to  demand  in i,  344 

costs  need  not  be  demanded , i,  344 

■interlocutory  and  final  judgment  may  be  demanded !,■  344 

vyhere  injunction  sought,  it  should  be  demanded  in i,  345 

■when  and  ho-w  to  be  served i,  345 

consequence  of  failure  to  serve i,  846 

when  discovery  granted  to  enable  party  to  frame i,  681 

grounds  of  demurrer  to,  see  Dbmtjkkbb. 

See  DisGOVEEY  of  Books  aito  Papeks. 

when  dismissed  for  neglect  to  proceed ii,  176 

dismissal  of,  on  opening  of  counsel ii,  266 

in  ejectment,  requisites  of iii,  11 

in  partition iii,  39 

in  'action  for  foreclosure  of  mortgage iii,  113 

in  action  for  do^wer iii,  98 

in  strict  foreclosure iii,  135 

in  action  to  foreclose  lien  on  chattel iii,  138 

in  action  to  determine  conflicting  claims  to  real  property. . .  iii,  145 

in  action  of  replevin iii,  175 

in  action  for  divorce iii,  317 

in  action  by  or  against  corporation iii,  258 

in  action  against  next  of  kin  or  legatees iii,  303 

in  action  against  devisee  or  heir-at-law iii,  308 

in  judgment  creditor's  action  iii,  333 

in  action  against  joint  stock  association iii,  350 

in  action  against  member  of  joint  stock  association iii,  853 

in  action  to  charge  joint  debtor  not  summoned iii,  370 

in  action  against  usurper  of  office  or  franchise iii,  888 
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COMPROMISE: 

■when  defendant  may  make  ofEer  of 

may  be  made  in  any  action 

when  judgment  entered  on,  will  be  set  aside. 

must  be  accepted  within  ten  days 

offer  of 

how  made,  when  more  than  one  defendant. . . 

signature  of  party  to  offer,  how  proved 

how  proved  if  made  by  attorney 

offer  of,  operates  as  stay  of  proceedings 

when  plaintiff  may  make  offer 

acceptance  of  offer,  how  made 

action  does  not  abate  after  acceptance  of . . . . 
if  oiler  refused,  cannot  be  given  in  evidence. 

effect  of,  upon  costs 

judgment  roll  on  offer,  may  be  amended. . . . 
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CONDITION  PRECEDENT: 
how  alleged  in  pleading. . . 


i,  253 

CONFESSION  OF  JUDGMENT: 

for  what  purposes  judgment  may  be  confessed ii,  628 

not  to  be  confessed  for  a  tort ii,  638 

who  may  confess  judgment ii,  639 

infant  or  person  of  unsound  mind  cannot ii,  639 

trustee  cannot ii,  639 

joint  debtors  may ii,  629 

statement  for,  what  to  contain ii,  630 

may  refer  to  schedule  attached ii,  631 

must  contain  facts  in  all  cases ii,  631 

must  be  signed  by  the  defendant  and  verified ii,  633 

form  of  verification  on ii,  633 

may  be  amended ii,  633 

terms  of  such  amendment ii,  633 

in  what  court  judgment  may  be  entered ". ii,  683 

in  what  county  to  be  entered ii,  634 

how  to  be  entered  ii,  634 

judgment  roll,  what  constitutes ii,  634 

judgment  on,  how  enforced ii,  634 

effect  of ii,  634 

execution  upon ii,  635 

who  may  move  to  vacate ii,  635 

how  application  to  vacate  may  be  made ii,  636 

papers  upon  application  to  vacate ii,  636 

for  what  defects  judgment  will  be  vacated ii,  637 

granting  of  motion  discretionary ii,  637 

amendment  may  be  allowed  upon  such  motion ii,  637 

judgment  debtor  may  be  compelled  to  amend  statement ii,  638 

CONFLICTING  CLAIMS  TO  REAL  PROPERTY: 
See  Deteemination  of  Conplitinq  Claims  to  Real  Prop- 
erty. 
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CONGRESSIONAL  DOCUMENTS: 
admissible  as  evidence 
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.    ii,        103 


CONSANGUINITY  OF  JUDGE: 


CONSOLIDATION  OF  ACTIONS: 

when  it  will  be  ordered 

who  may  move  for 

when  plaintiff  may  move 

when  defendant  must  show  on  moving. . 

what  actions  will  be  consolidated 

costs  upon  consolidation 

of  separate  actions  against  joint  debtors. 

CONSTABLE: 

limitation  of  action  against 


CONSTRUCTION  OF  PLEADINGS: 

See  Plbadings. 
CONTEMPT: 

how  order  served  to  bring  party  into 

enforcement  of  judgment,  by  proceedings  for 

certified  copy  of  judgment  to  be  served 

what  judgment  may  be  enforced  by  proceedings  for. 

when  non-payment  of  costs  enforced  by 


CONTINUANCE  OF  ACTION: 

on  death  of  sole  party 

only  made  by  motion 

rule  as  to,  in  equitable  actions 

may  be  had  on  application  of  defendant 

successors  in  interest  to  be  substituted 

only  court  has  jurisdiction  to  direct 

on  motion  for,  pleading  controls  on  question  of  survivability 

'   what  objections  may  be  taken  at  trial,  after 

on  substitution,  prior  proceedings  stand 

on  death  of  one  of  several  parties,  if  entire  cause  of  action 

survives  

where  cause  of  action  continues  to  surviving  plaintifiE 

in  action  by  tenants  in  common  for  conversion 

in  action  of  ejectment  by  tenants  in  common 

after  death  of  defendant,  who  is  not  a  necessary  party 

when  may  bring  in  executors  of  co-defendant 

when  executors  of  defendant  jointly  liable,  to  be  substituted, 

when  defendants  are  jointly  and  severally  liable 

where  part  of  cause  of  action  survives 

against  foreign  corporations 

by  and  against  public  olBcers 

rules  for,  in  ejectment 

rules  for,  in  parftion , 

application  how  made 

notice  of,  whom  given 

supplemental  complaint,  when  may  be  ordered  on. 
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665 
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CONTHSTTJANCE  OF  ACTION— (Coutinued):                         tol.  page 

where  action  suryives,  no  suggestion  of  death  necessary. .     1,  673 

proper  proceedings,  where  action  contiiiues  to  survivors. . .     i,  674 

when  cross  action  may  he  ordered  on  application  for. ......     i,  674 

CONTRACT: 

when  action  on  barred i,  71 

how  to  be  alleged  in  complaint i,  317 

when  injunction  granted  to  restrain  violation  of i,  449 

CONVENTION: 

to  make  rules i,  1 

CONVEYANCE: 

when  may  be  read  in  evidence ii,  99 

acknowledgement  of  proof  or,  when  may  be  rebutted ii,  99 

of  property  without  the  state,  how  proved ii,  105 

of  real  property,  action  for  in  what  county  to  be  brought. .    ii,  110 

of  real  property  on  execution ii,  870 

on  judicial  sale,  mortgages  and    assignments   to  be  filed 

before iii,  124 

what  title  vests  by iii,  134 

effect  ofyon  henors .     iii,  125 

COPYRIGHT: 

when  violation  of,  restrained  by  injunction i,        449 

CORONER: 

power  and  duties  of ,          20 

fees  of,  when  acting  as  sheriff 1,          21 

limitation  of  action  against i,    73,  75 

fees  of ii,        557 

when  exeoition  may  be  directed  to ii,  808,809 

CORPORATION: 

limitation  of  action  against  directors  of  domestic 

of  action  against  directors  of  moneyed 

of  action  against  foreign 

of  action,  on  evidence  of  debt  of 

leave  to  sue  in  action  to  dissolve 

in  action  against,  directors  not  proper  parties 

action  against  agent  of  for  malfeasance,  by  whom  brought, 

action  by  creditor  of 

action  against,  when  to  be  brought  by  people 

how  summons  served  upon 

remedy  for  irregular  service  of  summons  upon 

when  verification  of  pleading  necessary,  to  require  party  to 

prove  existence  of  , 

verification  of  pleading  by  domestic 

fact  of  incorporation  must  be  alleged  in  complaint 

injunction  against,  when  granted 

against  municipal 

against  religious 

corporate  ordinance,  when  enforcement  of  restrained 

receiver  of,  see  Receiver  of  Cobpoeation. 
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■dissolution  of ,  when  abates  action i,  670 

•when  person  having  property  of  foreign,  may  be  required  to 

pay  on  attachment i,  667 

judgment   against  foreign,  by  publication,  against  what 

property  enforced i,  667 

action  against  foreign,  how  continued  1,  670 

when  oflScer  of  may  be  examined  as  party ii,  3 

how  production  of  books  of  compelled  upon  trial ii,  77 

when  officer  of  need  not  personally  appear  with  books. ...    ii,  77 
action  against  director  of  for  filing  false  certificate,  where 

brought ....    ii,  114 

■of  what  county  deemed  resident ii,  117 

action  to  annul,  to  be  tried  by  jury ii,  188 

action  against  trustees  or  officers  of iii,  255 

by  whom  brought iii,  256 

"when  trustee  suspenced  in ii,  356 

how  officer  controlled  by  equity  court ..iii,  257 

remedy  for  unlawful  alienation  of  property  by iii,  257 

directors  of,  liable  to  stockholders iii,  257 

stockholder  or  officer  of,  how  compelled  to  testify iii,  258 

complaint  in  action  by  or  against iii,  258 

what  to  contain iii,  358 

existence  of,  when  must  be  proved  on  trial iii,  358 

misnomer  of ,  must  be  pleaded , iii,  258 

order  extending  time  to  answer,  how  granted iii,  359 

order  for  trial  of  issues  in  action  against iii,  259 

when  compelled  to  account  by  attorney-general iii,  359 

when  such  action  may  be  brought  by  creditor iii,  359 

stockholder  of,  when  may  maintain  action  against  trustee. .  iii,  260 

action  to  dissolve iii,  261 

sequestrating  property  of,  for  failure  to  pay  final  judgment,  iii,  361 

for  what  reasons  will  be  dissolved iii,  261,363 

not  necessarily  dissolved  by  proceedings  for  sequestra- 
tion  iii,  363 

power  to  dissolve  only  arises  from  statute iii,  263 

by  whom  action  brought  for  sequestration iii,  263 

takes  the  place  of  judgment  creditor's  action iii,  2C3 

action  for  dissolution,  by  whom  brought iii,  263 

when  by  creditor  or  stockholder iii,  263 

when  attorney-general  must  bring iii,  264,265 

when  creditor  relator,  how  joined iii,  364 

who  defendants  in  action  by  creditor iii,  264 

when  separate  action  maintained  against  members  for  debt 

of  corporation iii,  265 

effect  of  judgment  for  dissolution  iii,  265 

pleadings  and  proceedings  in  action  to  dissolve iii,  265 

not  to  be  referred,  of  course iii,  265 

injunction,  by  whom  granted  iii,  266 

what  may  be  restrained  by iii,  266 

66 
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when  action  by  creditors  may  be  restrained iii,  267 

when  olficers  enjoined  in  action  by  stockholders iii,  366 

creditors  iiot  enjoined,  when  action  brought  by  officer  of. . .  iii,  367 

general  and  ordinary  business  only  suspended  on  notice iii,  368 

receiver  of,  when  court  may  appoint iii,  368 

powers  and  duties  of iii,  268,270 

when  becomes  permanent  receiver iii,  368 

subject  to  control  of  court iii,  369 

in  what  cases  may  be  appointed iii,  369 

what  notice  of  application  for  appointment  necessary. .  iii,  369 

when  motion  for  made,  and  where iii,  370 

effect  of  order  appointing  receiver iii,  370 

what  claims  to  be  preferred  by iii,  371,270 

accounting  by,  when  may  be  ordered , .  iii,  371 

advertising  for  claims iii,  273 

claims  to  be  proved  before  referee iii,  273 

duty  of  referee  on  proving iii,  372 

stockholder  or  officer,  when  not  excused  from  answering. .  iii,  273 
officers,  when  not  ordered  summarily  to  deliver  books  to 

receiver iii,  373 

as  to  pleading  of  misnomer  by  stockholder,  see  Stock- 
holder. 

final  judgment  in  action  for  dissolution iii,  374 

must  provide  for  distribution- iii,  374 

when  must  require  stockholders  to  pay  amount  due  on 

stock iii,  374 

when  must  adjudge  liability  of  stockholders iii,  374 

to  whose  benefit  judgment  of  dissolution  innures iii,  375 

who  regarded  as  stockholder  in  such  action iii,  375 

no  dissolution  until  adjudged iii,  375 

of  what  corporations iii,  376 

Code  does  not  apply  to  religious  corporations iii,  376 

action  to  annul  a  corporation iii,  377 

when  must  be  brought  by  attorney-general iii,  377 

when  may  bring  upon  leave  granted iii,  377 

for  what  reasons  may  be  brought iii,  377 

what  operates  as  a  surrender  of  powers  of iii,  378 

when  legislature  may  take  away  franchise iii,  378 

suspension  of  business  not  forfeiture,  unless  so  decreed,  iii,  279 

when  sufficient  to  warrant  forfeiture iii,  379 

proceedings  in  such  action iii,  379 

injunction  when  granted iii,  380 

receiver'  when  granted iii,  280 

how  triable iii,  280 

no  order  for  trial  of  issues  required iii,  280 

judgment  in,  what  to  contain iii,  280 

judgment-roll,  where  to  be  filed iii,  280 

may  consent  to  judgment  of  dissolution iii,  281 

when  action  brought  to  test  validity  of iji,  384 

domestic,  defined iii,  249 
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actions  by  or  against iii  349 

when  right  to  sue  acquired  by iii,  250 

may  sue  foreign  corporation •. . .  iji,  350 

has  same  rights,  when  granted,  as  individual iii,  250 

cannot  bring  judgment  creditor's  action  against iii,  250 

in  what  courts  jurisdiction  of  actions  by  or  against iii,  251 

service  of  summons  on iii  251 

what  actions  may  be  maintained  by iii,  251 

supplementary  proceedings  cannot  be  had  against iii,  403 

foreign  corporation,  defined iii,  263 

may  be  sued iii,  250 

what  actions  it  may  maintain iii,  253 

when  actions  may  be  maintained  against , iii,  353 

assignee  of  cause  of  action  may  bring  suit iii,  253 

cannot  plead  statute  of  limitations iii,  255 

may  plead  short  limitation  when  sued  for  causing  1 

death iii,  255 

supplementary  proceedings  cannot  be  had  against iii,  403 

COSTS: 

to  be  taxed  by  clerk i  13. 

of  motion i,  3I6 

on  order  of  interpleader i,  239 

when  need  not  be  asked  in  complaint i,  344 

receiver,  when  liable  for i,  590 

of  receiver  of  corporation i,  611 

where  tender  has  been  made  i,  619,620 

upon  offer  to  liquidate  damages i,  626 

after  offer  to  compromise i,  630 

when  action  stayed  until  those  of  a  former  action  paid ii,  181 

on  postponement  of  trial,  see  Postponement  of  Trial. 

on  setting  aside  inquest ii,  234 

upon  setting  aside  default  for  irregularity ii,  280 

on  demurrer  to  whole  pleading ii,  285 

on  issue  of  law,  may  be  awarded  by  interlocutory  judg- 
ment   ii,  237,473 

on  issue  of  law,  how  collected ii,  237 

certificate  for,  when  applied  for  after  verdict. ii,  337 

additional  allowance  may  be  applied  for  after  verdict ii,  337 

upon  granting  new  trial ii,  423 

security  for,  see  Sectjkity  for  Costs. 

defined . .  ii,  451 

right  to,  dependent  upon  statute ii,  453 

by  what  statute  controlled ii,  453 

belong  to  party ii,  453 

when  right  to  is  substantial ii,  453 

distinction  between  interlocutory  and  final ii,  453 

right  to  award  in  void  proceedings ii,  453 

when  plaintiff  entitled  to,  of  course ii,  454 

in  actions  involving  real  property ii,  464 

when  not,  in  actions  of  trespass ii,  455 
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when  title  to  real  property  arises 11,  455 

in  actions  to  recover  a  chattel 11,  457 

in  actions  in  which  a  justice  of  the  peace  has  no  juris- 
diction    ii,  458,461 

in  actions  where  people  are  a  party ii,  458 

in  actions  for  tort 11,  458 

where  accounts  involved  exceed  four  hundred  dollars,  11,  459 

in  actions  against  representatives  of  intestate 11,  461 

In  action  against  justice  for  false  return 11, 461,463 

in  action  against  sheriff  for  not  returning  execution. ...  11, 461,462 

in  action  to  recover  money  only. 11,  461 

in  such  action  amount  recovered  controls 11,  462 

"where  several  actions  brought  for  the  same  cause ii,  463 

when  action  has  been  severed il,  463 

where  several  issues  of  fact  in  sanie  action •.  11,  464 

where  defendant  not  entitled  to  costs  in  such  case ii,  464 

what  must  appear  to  entitle  defendant  to  costs  In  such 

case 11,  465 

when  defendant  entitled  to,  of  course 11,  465 

when  there  is  but  one  defendant. 11,  466 

when  several  defendants  appear  separately 11,  466 

rule  where  several  defendants  united Ii,  466 

after  discontinuance  on  answer  of  title 11,  467 

when  in  the  discretion  of  the  court 11,  468 

where  plaintiff  succeeds  against  one  of  several  defendants. .  Ii,  468 

In  such  case  referee  cannot  award  costs 11,  469 

when  costs  in  the  discretion  of  the  court Ii,  468 

in  all  equity  cases  discretionary ii,  469 

in  actions  for  foreclosure  discretionary 11,  472 

where    discretionary,    party    not    entitled    to    unless 

awarded 11,  470 

rules  for  awarding  costs  when  discretionary 11,470, 471 

when  awarded  in  divorce  cases ii,  471 

when  awarded  in  actions  to  redeem ., 11,  472 

where  defendant  unreasonably  defends ii,  472 

of  a  motion,  when  granted 11,  473 

when  not  allowed  to  successful  party il,  474 

when  questions  are  new 11,  474 

how  ordered  to  be  paid 11,  474 

what  may  be  allowed  as,  after  reference 11,  475 

on  special  proceedings 11,  475 

can  only  be  awarded  when  allowed  by  statute 11,  475 

extra  Allowance  cannot  be  given  on ' 11,  475 

none  in  criminal  special  proceedings 11,  475 

in  actions  brought  by  people 11,  476 

where  judgment  rendered  against  people 11,  476 

in  action  against  school  ofBcer 11,  477 

in  action  against  municipal  corporation Ii,  477 

what  claims  must  be  presented 11,  478 

in  actions  by  or  against  trustees il,  478 
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•when  trustee  will  be  personally  charged  with ii,  479 

how  order  made  to  charge  trustee  personally ii,  480 

what  should  appear  to  charge  trustee  personally ii,480, 481 

in  actions  by  receiver ii,  480 

where  defendant  succeeds,  enlilled  to  without  order ii,  483 

when  executor  or  administrator  personally  charged  with. .  ii,479,  480 

in  actions  against  executors  or  administrators ii,480, 484 

can  only  be  awarded  against  on  motion ii,  484 

what  must  appear  to  authorize  award  of  costs  against. .  ii,  483 

what  certificate  to  be  furnished  on  motion  for ii,  483,484 

what  presentation  of  claim  required ii,  483 

must  be  unreasonably  neglected  or  refused ii,  484 

successful  plaintiit  entitled  to  disbursements  although 

costs  refused ii,  484 

who  chargeable  with,  where  cause  of  action  transferred. . .  ii,  485 

person  beneficially  interested  when  charged  with ii,  485 

what  is  beneficial  interest,  to  charge  with ii,  486 

motion  to  compel  transferee  or  third  party  to  pay ii,  488' 

order  for,  how  enforced ii,  488 

against  infant  plaintiff,  how  collected ii,  488 

where  offer  of  judgment  has  been  made ii,  489- 

on  appeal ii,  491 

from  final  judgment ii,  491 

when  allowed,  of  course ii,  491,495- 

to  what  courts  applicable ii,  491 

what  is  final  judgment ii,  492 

against   municipal  corporation,    recoverable  without 

presentation  of  claim ii,  493 

how  awarded  when  each  party  appeals ii,  493 

how  awarded  where  more  than  one  defendant ii,  493 

when  allowed,  of  course.matter  of  right , ii,  493 

construction  of  award  by  appellate  court ii,  493 

when  discretionary ii,  494 

when  new  trial  is  directed ii,  494 

meaning  of  words  "costs  to  abide  event " ii,  494 

meaning  of  words  "  costs  of  appellant  to  abide  event,"  ii,  494 

in  equity  ac'  'ons  discretionary ii,  495 

award  of  cjsis  on^y  applies  to  court  by  which  made. . .  ii,  495 

when  neither  party  will  be  charged  with ii,  498 

where  judgment  affirmed  in  part  and  reversed  in  part.,  ii,  496 

from  decree  of  surrogate's  court  ii,  497 

from  interlocutory  order  or  judgment ii,  497 

on  appeal  from  order  given  to  successful  party ii,  498 

c:n  appeal  from  order,  what  allowed ii,  498 

from  both  judgment  and  order  denying  new  trial,  no 

costs  of  order  given •  •  •  ">  ^"° 

in  special  proceedings : •  ii>  ^^^ 

from  justice's  court  to  county  court  on  question  of  law,  ii,  499 

where  new  trial  is  had  in  county  court "•  500 

certificate  for,  when  required ••••  ii>  S"" 
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amount  of ii,  503 

before  notice  of  trial ii,  503,504 

after  notice  and  before  trial , . . .' ii,  504 

for  additional  defendants ■ ii,  504 

for  procuring  appointment  of  guardian  ad  litem ii,  504 

for  procuring  provisional  remedy ii,  504 

on  taliing  depositions ii,  505 

for  drawing  interrogatories ii,  505 

for  trial  of  issue  of  law ii,  606 

for  trial  of  issue  of  fact ii,  506 

when  more  than  two  days  necessarily  required ii,  507 

for  making  and  serving  case ii,  508 

for  making  and  serving  amendments ii,  508 

of  motion  for  new  trial  on  case ii,  508 

on  application  for  judgment  on  special  verdict. .......  ii,  508 

of  motion ii,  508 

where  new  trial  has  been  had ii,  509 

term  fees ii,  509 

when  cause  necessarily  on  calendar ii,  509 

for  what  term  fees  not  allowed ii,  510 

on  appeal  to  general  term ii,  511 

from  order  of  inferior  court ' ii,  513 

on  appeal  from  final  order  in  special  proceedings ii,  513 

on  appeal  to  court  of  appeals ii,  513 

on  settlement ii,  513 

whether  costs  on  granting  favor  can  be  taxed  again ii,  513 

addition  allowance,  when  a  matter  of  right ii,  514 

in  action  for  foreclosure ii,  514 

amount  of ii,  514,  515,  516 

on  settlement  of  action ii,  515 

only  granted  where  costs  awarded ii,  515 

may  be  taxed,  of  course ii,  516 

how  value  of  property  ascertained ii,  516 

when  matter  of  discretion ii,  517 

in  action  for  foreclosure ii,  517 

in  action  for  partition ii,  517 

in  difficult  or  extraordinary  action ii,  517 

what  is  a  defense  in  such  actions ii,  518,519 

only  granted  when  party  entitled  to  full  costs ii,  519 

on  what  amount  estimated ,....  ii,  520 

motion  for  must  be  made  to  court ii,  531,533 

before  adjustment  of  costs ii,  533 

what  papers  necessary  on  motion ii,  533 

disbursements ii,  533 

See  Disbursements, 

increased  costs,  when  allowed ii,  539 

taxation  of,  see  Taxation  of  Costs. 

in  ejectment ii,  454 

in  partition iii,  71,  73 

against  unknown  defendant iii,  73 
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COSTS— (Continued):  vol. 

how  amount  of,  established  on  tender,  in  foreclosure iii, 

in  action  for  divorce iii, 

in  action  for  separation iii, 

how  awarded  in  statutory  reference  against  estate  of  de- 
cedent    iii, 

in  action  against  next  of  kin  or  legatee iii, 

in  judgTient  creditor's  action iii, 

in  action  to  charge  joint  debtor  not  summoned iii, 

in  action  against  usurper  of  franchise,  how  collected iii, 

in  action  against  usurper  of  office iii, 

in  supplementary  proceedings  to  collect  a  tax iii, 

against  judgment  debtor iii, 

against  judgment  creditor iii, 

COUNSEL: 

absence  of,  when  ground  to  postpone  trial ii, 

summing  up  by ii. 


COUNSEL  PEES: 
COUNSELLOR: 


Trial  by  Jubt 
Matbimoniai,  Actions. 
See  Attornbt. 


COUNTERCLAIM: 

of  title  to  real  property,  when  made i, 

effect  of  discontinuance  of  action  on,  under  statute  of  limi- 
tations  

cause  of  action  barred  by  statute  cannot  be  set  up  as 

defense  of  statute  of  limitations,  must  be  pleaded 

each,  to  be  separately  stated  in  pleading 

what  is 

distinction  between  set-off,  recoupment  and 

construction  of  phrase  "must  tend  to  diminish  or  defeat 

plaintiff's  recovery." 

must  always  contain  cause  of  action 

must  be  against  all  plaintiffs 

when  must  belong  to  all  defendants 

must  belong  to  defendant  at  commencement  of  action 

meaning  of  phrase  "  transaction  set  forth  in  complaint "... 

meaning  of  phrase,  ' '  subject  of  action  " 

what  may  be  set  up  as,  in  action  on  contract 

against  assignee  of  contract 

against  transferee  of  over-due  paper 

against  one  litigating  in  representative  capacity 

in  matrimonial  actions 

not  allowed  against  people 

when  defendant  muSt  plead 

must  be  pleaded  as  such 

how  far  bar  to  another  action 

judgment  on • 

affirmative  judgment  on,  must  be  demanded  in  answer 

when  plaintiff  may  reply  to 

grounds  of  demurrer  to,  see  Dbmueeee. 
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COUNTERCLAIM— ^Continued):  tol, 

right  of  defendant  to  provisional  remedy  on  pleading i, 

discontinuance  after  answer  of li, 

mode  of  trial,  when  interposed , ii, 

in  matrimonial  action iii, 

may  be  alleged  in  action  for  separation.^ iii, 

COUNTY; 

how  to  sue  and  be  sued i, 

must  be  stated  in  complaint  in  action  in  supreme  court. ...     i, 
See,  also,  Complaint. 
COUNTY  CLERK: 

fees  of,  in  action ii, 

to  discharge  docket  of  judgment  on  filing  certificate  of 
reversal  or  satisfaction ii, 

COUNTY  COURT: 

terms  of 

always  open  for  the  transaction  of  ex  parte  business 

county  clerk,  to  be  clerk  of    

how  constituted 

jurisdiction  of 

no  jurisdiction  over  one  thousand  dollars 

jurisdiction  of,  how  determined 

where  jurisdiction  exists  same  as  supreme  court 

mandates  of,  to  be  enforced  as  in  supreme  court 

may  send  mandates  into  another' county     

court  of  limited,  and  not  general  jurisdiction 

when  justice  of  supreme  court,  may  make  orders  in 

place  of  trial  of  action  brought  in,  how  changed 

when  may  require  security  for  costs 

costs  on  appeal  from  justice's  court  on  questions  of  law. . . . 

costs  on  appeal  where  new  trial  had  in 

when  judgment  of  justice  of  the  peace  becomes  judgment 

of 

appeals  from  to  supreme  court 

appeals  to,  from  justice's  court 

See  Justice  of  the  Peace. 
has  jurisdiction  of  partition 

of  dower 

of  action  to  foreclose  mortgage 


11, 
ii, 
ii, 

iii, 
iii, 
iii. 


COUNTY  JUDGE: 

power  of,  in  action  in  county  court 

when  has  power  of  justice  of  supreme  court 

when  may  make  orders  in  action  in  superior  city  court. 

limitation  of  power  to  make  order 

when  cannot  make  order  to  show  cause 

judges  of  common  pleas  are,  in  certain  cases 


COUNTY  TREASURER: 

when  leave  granted  to  sue  official  bond  of i, 

when  supervisors  parties  plaintiff  in  action  on  bond  of i. 
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COURT:                                                                                      yoL.  PAGE 

place  of  trial  of  action  brought  in  local,  how  changed ii,  135 

fees  of  clerks  of ii  549 

which  has  jurisdiction  of  ejectment iii,  8 

of  partition iii  39 

of  foreclosure , .  iii^  no 

of  conflicting  claims  to  real  property iii,  143 

forwaste iii,  153 

of  matrimonial  actions iii,  198 

of  action  by  or  against  corporations iii,  251 

COURT  OF  APPEALS: 

where  rules  silent,  practice  in  court  of  errors  followed 

terms  of 

jurisdiction  of 

what  judgments  appealable  to 

what  orders  appealable  to 

when  decision  on  demurrer  appealable  to 

jurisdiction  of,  limited  by  amount 

costs  on  appeal  to 

fees  of  clerk  of i: 

when  motion  to  dismiss  appeal  to,  ex  parte ii 

when  re-argument  granted  by ■ 

appeals  to,  from  what  judgment  may  be  taken 

when  may  be  taken  to,  from  interlocutory  judgment,  on 

decision  of  demurrer ii,        694 

when  appeal  taken  in  action  commenced  in  court  of  justice 

of  the  peace ii,        694 

when  appeal  taken  in  action  commenced  in  city  court  of 

New  York ii,         694 

when  appeal  taken  to,  from  action  commenced  in  district 

court  of  New  York ii,        694 

when  appeal  taken  from  action  commenced  in  city  court  of 

Yonkers ii,        694 

when   appeal  taken  from  action  commenced  in  justice's 

court  of  a  city ii,        694 

when  taken  in  actions  involving  less  than  $500 ii,694,  695 

how  amount  in  controvei-sy  ascertained ii,        695 

how  leave  to  appeal  obtained ii,        695 

when  leave  will  be  granted ii,        695 

rule  when  counterclaim  interposed ii,        696 

what  actions  involve  title  to  real  property ii,        696 

what  biders  may  be  appealed  from ii,698,  700 

only  appealed  from  if  involving  a  substantial  right,  not 

resting  in  discretion ii,698,  699 

may  be  appealed  from  where  court  has  no  jurisdiction ii,699,  700 

stipulation  required  on  appeal  from  order  granting  new 

trial ii,        701 

no  appeal  granted  from  order  granting  new  trial  upon 

facts ii.        701 

67  -"'N 
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COURT  OF  APPEALS:                                                           vol.  page 
no  appeal  from  order  granting  new  trial  for  matters  of  dis- 
cretion   ii  708 

appeal  lies  to,  from  order  granting  new  trial  after  interlo- 
cutory judgment ii,  703 

from  order  declaring  statute  to  be  unconstitutional ii,700, 702 

from  final  order  in  special  proceedings ii,  703 

does  not  lie  where  question  of  discretion  involved ii,  703 

What  may  be  reviewed  upon  appeal ii,704, 705 

what  question  of  fact  may  be  reviewed ii,704, 705 

decision  below  presumed  to  be  on  questions  of  law ii,704, 705 

when  interlocutory  judgment  reviewed  on  appeal  from  final 

judgment ii,  705 

when  appeal  to  be  taken  to ii,  706 

how  appeal  to  be  taken ii,  707 

return  on  appeal  to,  of  what  to  consist ii,  707 

to  be  made  by  appellant ii,  707 

when  respondent  may  make ii,  707 

to  be  filed  by  clerk  of ii,  707 

notice  requiring  return  to  be  filed ii,  707 

when  appeal  to,  dismissed  for  want  of  prosecution ii,  707 

return  what  to  contain ii,  708 

to  be  certified  by  the  clerk ii,  708 

further  return,  how  obtained ii,  788 

case  to  be  made  by  appellant ii,  709 

what  to  contain ii,  709 

when  statement  of  facts  to  be  made  by  general  term. . .  ii,  709 

cases  and  points  to  be  printed ii,  710 

cases  to  be  served  by  appellant ii,  710 

effect  of  failure  to  serve ii,  710 

how  many  copies  required ii,  710 

notice  of  argument,  how  to  be  served ii,  711 

calendar  of,  how  to  be  made. ...   ii,  712 

appeal  from  order,  for  what  day  to  be  noticed ii,  712 

how  to  be  heard ii,  712 

motion  when  to  be  made ii,  713 

day  calendar,  of  what  to  consist ii,  718 

reservation  of  causes  on ii,  713 

practice  where  party  dies  after  argument  in ii,  714 

argument  of  appeal ii,  715 

points  to  be  furnished  on  appeal  to ii,  715 

time  allowed  on  argument. , ii,  715 

judgment  not  reversed  by  default ii,  715 

practice  upon  affirmance  by  default.  - ii,  716 

decision  when  made , ii,  716 

opinions  to  whom  delivered  . ,    ii,  717 

judgment  to  be  remitted  to  court  from  which  appeal  taken,  ii,  717 

remittitur  what  to  contain ii,  717 

to  be  filed  with  clerk  of  court  below ii,  717 

practice  in  court  below  on  remittitur ii,  717 

how  to  be  returned  to  court  of  appeals ii,  718 
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COURT  OF  COMMON  PLEAS:  tol. 

a  superior  city  court i, 

special  jurisdiction  of i^ 

judges  of,  deemed  county  judges,  in  certain  cases i, 

COURTS  OF  RECORD: 

enumerated 

may  make  rules 

sittings  of,  must  be  public 

cannot  be  open  to  transact  business  on  Sunday 

not  open  on  election  or  town  ineeting  day 

must  be  held  as  appointed 

extraordinary  terms  of,  how  appointed 

actions  in,  may  be  tried  elsewhere  than  at  court  house.... 

how  adjourned 

how  adjourned  in  absence  of  judge 

judges  of,  not  to  practice 

seals  of 

duties  of  clerk  of 

will  correct  mistakes  of  officer 

extent  of  control  over  attorney 

how  such  control  exercised  for  client 

jurisdiction  of 

only  within  the  state 

restricted  by  constitution  and  laws  of  United  States. . . 

intention  to  deprive  of,  not  presumed 

in  suits  in  which  other  governments  are  parties 

in  bankruptcy  cases 

in  suits  against  foreign  corporations 

on  causes  of  action  arising  without  the  state 

for  specific  performance  of  contract  to  convey  lands 
without  the  state 

in  patent  cases 

as  to  lands  outside  of  the  state 

as  to  penal  laws  of  another  state 

on  habeas  corpus  by  United  States  soldier 

of  property  of  non-resident,  attached  within  the  state. . 

in  ejectment,  against  person  claiming  as  United  States 

officer i, 

jurisdiction  of  court  of  appeals,  •see  Court  of  Ap- 
peals. 
jurisdiction  of  supreme  court,  see  Supreme  Court. 
power  of  judges  out  of,  see  Judges. 

name  of,  must  be  specified  in  complaint i, 

power  of,  to  relieve  against  mistakes,  not  given  by  statute,     1, 

COVENANTS. 

when  violation  of,  will  be  restrained  by  injunction i. 
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CREDITOR: 

when  one  may  sue  for  all. 
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532  INDEX. 

CREDITOR  OF  DECEDENT:  VOL.    page 

action  by  or  against  next  of  kin,  legatee,  heir  or  devisee. . .  iii,  299 
See,  also,  Decedent. 

CRIMINAL  ACTION: 

defined , 1,  60 

D. 

DAMAGES: 

special,  when  musfbe  alleged  in  complaint. 1,  325 

matters  in  mitigation  of,  how  pleaded i,356, 357 

sustained  by  injunction,  to  what  extent  plaintiff  liable  for,  i,  494 

how  such  damages  ascertained i,  496 

when  offer  to  liquidate  may  be  made i,  626 

effect  of  acceptance  or  refusal  of  offer  to  liquidate i,  626 

assessment  of  upon  default ii,  239 

when  court  may  direct  to  be  assessed  upon  issue  of  law. ...  ii,  236 

motion  for  new  trial  for  insufficient  or  excessive ii,  418 

when  court  may  require  party  to  remit ii,  419 

assessment  of  on  application  for  judgment ii,  598 

what  may  be  recovered  in  ejectment iii,  1,     8 

how  alleged  in  complaint iii,  12 

for  withholding  dower,  when  may  be  recovered iii,  91,   92 

in  action  for  waste iii,  154 

DEATH: 

of  occupant  does  not  affect  right  to  possession  of  real  prop- 
erty    i,  68 

judgment  may  be    rendered    after,   on  verdict    rendered 

before i,  675 

when  action  for  personal  injury  does  not  abate  by i,  675 

verdict,  report  or  decision  after,  void i,  676 

motion  cannot  be  decided  after i,  676 

Bee,  also.  Continuance  of  Action. 
DECEDENT: 

action  by  creditor  against  next  of  kin,  legatee,  heir  or  de- 
visee    iii,  299 

against  whom  action  may  be  brought iii,  299 

who  included  in  term  "  next  of  kin  " iii,  299 

right  to  bring,  does  not  arise  by  statute iii,  299 

must  be  pursued  as  directed  by  Code iii,  300 

each  creditor  may  sue  separately iii,  300 

when  short  statute  of  limitations  a  defense iii,  300 

action  against,  d.es  not  affect  liability  for  debt  charged  on 

real  estate iii,  300 

persons  liable  in  several  capacities  may  be  charged iii,  301 

child  born  afte;'  making  will  may  maintain  this  action iii,  301 

against  next  of  kin  or  legatee iii,  302 

one,  or  all  must  be  sued iii,  303 

what  next  of  kin  liable iii,  303 

how  maintained  when  some  legatees  preferred iii,  303 

heirs  or  devisees  cannot  be  joined  as  defendants  with iii,  302 

action  regarded  as  brought  on  debt  of  decedent iii,  303 


IKDEX.           •  533 

DECEDENT— (Continued):                                                        tol.  page 

what  should  be  alleged  in  complaint iii,  303 

legatees  not  sureties  for  each  other iii,  303 

defendant's  pleading  in  such  cases iii,  303 

proceedings  in  such  action iii,  303 

what  must  be  chown  by  plaintiff  to  maintain  action iii,303,  304 

what  must  be  shown  in  action  against  preferred  creditor. . .  iii,  304 

judgment  in  such  action iii,  304 

how  recovery  to  be  apportioned iii,  304 

costs iii,  305 

against  devisees  or  heirs  at  law iii,  305 

to  what  extent  devisees  or  heirs  at  law  are  liable iii,  305 

all  heirs  or  devisees  may  be  joined  in iii,  306 

cannot  be  joined  with  executor  as  defendant iii,  306 

what  must  appear  to  entitle  plaintiff  to  sue iii,  306, 307 

what  must  be  stated,  if  proceeding  pending  to  sell  real  prop- 
erty to  pay  debts iii,  307 

what  to  be  stated  in  complaint iii,  308 

what  may  be  set  up  in  answer. iii,  308 

what  plaintiff  must  show  in  action  against  heir iii,308,  309 

in  action  against  devisees iii,  309 

action  not  to  be  suspended  by  reason  of  infancy  of  de- 
fendants    iii,  309 

when  statute  of  limitations  begins  to  run iii,  310 

judgment iii,  310 

how  recovery  to  be  apportioned  in iii,  310 

when  collected  out  of  real  property  descended  to  de- 
fendant    iii,  310 

lien  of  judgment  on  property  descended  iii,  310 

when  real  property  aliened  is  not  bound  by iii,  311 

what  debts  must  be  preferred  by  next  of  kin,  legatee,  heir 

or  devisee iii,  311 

when  defendant   entitled  to  because  of  payment  of  pre- 
ferred debts . . ■ iii,311, 312 

DECISION: 

in  ejectment,  estate  of  plaintiff  to  be  specified  ia iii,  17 

of  issue  of  law,  see  Issue  of  Law. 

DECREE: 

of  surrogate's  court,  appeal  from ii,  78 

Bee  Surrogate's  Court. 

DEFAULT: 

when  attorney  may  open 1,  29 

on  contested  motion i,  207 

when  may  be  taken , ii,  228 

when  taken  by  party  not  serving  notice  of  trial ii,  228 

when  one  of  several  defendants  may  take . .     ii,  238 

proof  upon  where  affirmative  relief  asked ii,  229 

when  case  may  be  sent  to  referee  upon ii,  229 

assessments  of  damages  upon  ii,  229 

opening  of,  for  irregularity ii,  229 

costs  upon ii,  230 
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DEFAULT— (Continued):  vol. 

terms  on  opening  for  favor ii, 

See,  also  Inquest. 

in  ejectment,  when  opened iii, 

proceedings  on,  in  partition iii, 

in  action  for  admeasurement  of  dower iii, 

in  action  for  foreclosure  of  mortgage iii, 

in  action  to  determine  conflicting  claims  to  real  prop- 
erty  iii, 

in  action  to  annul  a  marriage iii, 

in  action  for  a  divorce iii, 

in  action  for  a  separation iii, 

when  taken  in  action  against  corporation  for  want  of  order 

for  trial  of  issues iii, 

DEFENDANT: 

when  may  defend  as  poor  person 

who  may  be  joined  as 

in  actions  against  stockholders  or  directors  of  corporations, 

against  trustees  for  filing  false  report 

in  actions  against  stockholders  of  corporations 

when  people  may  be 

jointly  or  severally  liable,  how  to  be  sued 

in  actions  on  written  instruments 

in  action  for  tort,  how  joined 

severally  liable,  proceedings  against 

who  may  be,  in  ejectment 

when  person  claiming  title  may  be  joined  as,  in  ejectment, 

who  should  be,  in  partition 

when  creditor  may  be  in  partition 

unknown,  how  served  in  partition 

who  must  be  in  action  for  dower 

in  action  for  foreclosure 

parties  liable  for  payment  of  mortgage,  may  be  joined,  as. . 

in  action  to  compel  determination  of  claim  to  real  property, 

who  may  be,  in  action  for  waste 

who  may  be  joined  as,  in  action  for  a  nuisance  ..'. 

where  unknown,  how  to  be  designated 

when  true  name  may  be  inserted 

must  be  allegation  that  name  is  unknown 

service  of  summons  upon 

Bee,  also.  Summons. 

when  allowed  to  defend,  after  service  by  publication i, 

when  may  appear,  though  not  served  with  summons  ....     i^ 

See,  also,  Appeabancb. 
when  must  serve  answer    

time  to  answer  of,  when  arrested 

when  may  file  notice  of  pendency  of  action 

when  may  move  to  disn^iss  complaint  for  neglect 

when  must  serve  copy  of  answer  on  co-defendant 

charged  with  fraud,  when  not   executed  from  verifying 
pleading i, 
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DEFENDANT— (Continued)  t 

pleadings  on  part  of 

"When  must  plead  counterclaim 

when  may  move  to  vacate  warrant  of  attachment 

when  discharged  from  arrest,  on  giving  bail,  or  deposit . . . 

undertaking  an  attachment,  when  delivered  to 

after  attachment  vacated,  substituted  as  plaintiff  in  place  of 

sheriff i, 

right  of,  to  provisional  remedy  on  pleading  counterclaim. .  i. 
See  Satisfaction. 

when  may  make  offer  to  compromise 1, 

when  assignee  of,  may  be  substituted  in  action i, 

discovery  by,  see  Discovbut  of  Books  and  Papees. 

when  may  demand  change  of  place  of  trial ii, 

discontinuance  after  appearance  by ii, 

rights  of  after  discontinuance  ' ii, 

separate  trial  between  plaintiff  and  one  of  several ii, 

when  separate,  must  serve  notice  of  trial ii, 

notice  by  of  demand  of  judgment  for  return  in  replevin. ...  ii, 

rights  of  on  inquest ii, 

when  may  take  default ii, 

when  compelled  to  elect ii, 

opening  by,  when  made ii, 

cannot  be  compelled  to  give  security  for  costs ii, 

when  entitled  to  costs  of  course ii. 

See  Costs. 

when  entitled  to  notice  of  application  for  judgment ii, 

when  may  serve  demand  of  notice  for  application  for  judg- 
ment    ii. 

what  admitted  by  failure  to  answer ii, 

in  ejectment,  who  may  be iii, 

vendee  of  real  property iii, 

answer  of  in  ejectment iii, 

may  plead  equitable  defense  in  ejectment iii, 

in  partition.  See  Partition. 

in  action  for  admeasurement  of  dower iii, 

in  action  for  foreclosure  of  mortgage iii, 

in  action  to  determine  conflicting  claim  to  real  property  . . .  iii, 

in  action  for  waste iii, 

in  action  for  nuisance iii, 

pleading  of,  in  action  against  next  of  kin  or  legatee iii, 

in  action  to  establish  or  impeach  a  will iii, 

in  judgment  creditor's  action iii, 

in  action  against  member  of  joint  stock  association iii, 

in  action  against  usurper  of  office  or  franchise iii, 

DEFENSE: 

cause  barred  by  statute  of  limitation  cannot  be  set  up  as. . 
of  statute  of  limitation,  must  be  pleaded  to  be  available. . . 

each,  to  be  separately  stated  in  pleading 

dilatory,  must  be  verified 

sham,  what  is , 
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DEFENSE— (Continued):  vol. 

may  be  stricken  out i. 

when  answer  not  sti'icken  out  as i, 

defendant  may  interpose  all,  in  one  answer i, 

need  not  be  consistent i, 

When  defendant  required  to  elect  between i, 

any  existing  at  time  of  answer  may  be  pleaded i, 

partial,  may  be  pleaded i, 

what  is  partial i. 

What  may  be  interposed,  in  action  against  bail i, 

equitable  in  ejectment iii, 

DEFICIENCY: 

on  foreclosure,  see  Pokbolosttkb  of  MoKTGAaBS. 

DELIVERY  OF  PROPERTY: 

when  may  be  ordered , i. 


DEMAND: 

limitation  of  action,  where  demand  necessaiy. 
when  allegation  of,  necessary  in  complaint . . . 


DEMURRER: 

cannot  be  interposed  to  demand  for  judgment 

what  it  is 

grounds  of,  to  complaint , 

that  the  court  has  no  jurisdiction 

that  plaintiff  has  not  capacity  to  sue 

another  action  pending 

misjoinder  of  parties  plaintiff 

defect  of  parties  plaintiff  or  defendant 

misjoinder  of  causes  of  action 

failure  to  state  cause  of  action 

grounds  of,  to  pleadings  after  complaint 

to  answer 

to  counterclaim 

to  reply 

for  what  will  not  lie 

when  may  he  interposed  to  supplemental  pleading 

only  to  be  interposed  to  whole  cause  of  action  or  defense. 

how  objections  must  be  taken  by 

objections  not  taken  by,  deemed  to  be  waived 

When  may  be  joined  wilh  answer 

what  allegations  admitted  by  

amendments  after  decision  of 

rule  of  allowance  at  common  law 

allowance  of,  in  discretion  of  court 

when  leave  to  amend  not  granted 

effect  of  amendment 

when  objection  to  pleading  waived 

in  action  of  ejectment • 

See  IssTTB  OF  Law. 
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DENIALS:                                                                                   vol.  page 

See  Answeb. 
DEPOSIT: 

of  money,  when  may  be  ordered i,  613 

effectof i,  613 

See  Payment  into  Coukt. 
DEPOSITION: 

to  be  used  on  motion,  when  may  be  taken i,  199 

application  for i,  199 

what  must  appear  by 1,199, 200 

what  notice  required i,  200 

of  party  cannot  be  taken i,  200 

when  opposite  party  cannot  oppose i,  200 

where  person  to  be  examined  must  attend i,  200 

when  may  move  to  vacate  order i,  200 

of  party  cannot  be  compelled  on  attachment i,  623 

of  other  than  party,  can  be  compelled  on  attachment i,  533 

See  Examination  of  Party. 

how  taken  within  the  state  for  use  in  another  state ii,  37 

taken  without  the  state  for  use  within  it ,  ii,  31 

costs  for  taking ii,  505 

See,  also.  Commission. 
DESCENT  CAST: 

does  not  effect  right  of  possession i,  68 

DETERMINATION: 

of  claim  to  real  property,  in  what  county  to  be  brought ...  ii,  110 

verdict  in  actions  for ii,  333 

additional  allowance  in  such  action ii,  514 

DETERMINATION    OF    CONFLICTING    CLAIMS     TO 
REAL  PROPERTY,  ACTION  FOR: 

history  and  object  of iii,  143 

in  what  courts  may  be  brought iii,  143 

where  action  to  be  tried iii,  143 

proceedings  in iii, 147, 143 

who  may  be  plaintiffs  in iii,  143 

who  may  be  defendants  in iii,  144 

what  occupation  necessary  to  maintain  action iii,  144 

complaint  in,  what  to  contain iii,  145 

answer  in,  what  may  plead iii, 144, 146 

issues,  how  tried  in iii,  147 

verdict,  report  or  decision  in,  what  to  contain iii,  147 

what  plaintiff  must  show  to  recover  in iii,  147 

judgment  on  default  in iii,  147 

what  to  contain    iii,  148 

how  to  be  entered iii,  148 

effectof , iii,  149 

new  trial  in iii,  149 

against  claimant  of  dower iii,  149 

68 
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DEVISE:                                                                                                VOL.  PAGE 

when  judgment  against  bars  action  against  executor iii,  390 

action  by  creditor  or  decedent  against iii,  299 

DISABILITIES: 

under  statute  of  limitations 1,  68,82 

must  exist  when  right  of  action  accrued 1,  69,  83 

in  action  for  dower ...      i,  82 

DISBURSEMENTS: 

what  allowed  in  costs ii,  533 

only  allowed  where  party  entitled  to  costs ii,  523 

witness  fees,  what  allowed  as 11,523, 524 

referee's  fees,  what  allowed  as li,525, 526 

what  fees  taxed,  of  commissioner  to  take  testimony Ii,  526 

not  taxed  where  party  the  only  witness  examined 11,  526 

for  copies  of  papers 11,  526 

for  searches — 11,  526 

for  orders 11,526,  527 

for  printing Ii,  527 

for  stenographer's  minutes 11,  527 

for  sheriff's  fees 11,  528 

for  service  of  papers 11,  528 

for  surveyor's  fees  not  taxable 11,  539 

how  stated  in  bill  of  costs Ii,  539 

aflSdavit  of,  what  to  contain 11,  537 

of  attendance  of  witness,  what  to  show ii,  537 

of  referee's  fees,  what  to  show 11,  538 

not  allowed  without  affidavit 11,  537 

DISCHARGE: 

defendant  must  be,  from  arrest,  on  giving  ball,  or  deposit. .     1,  429 

of  bail,  before  expiration  of  time  to  answer 1,  439 

DISCONTINUANCE: 

attorney  may  stipulate  for i  29 

effect  of,  on  limitation  of  action,  wher^  counterclaim  Inter- 
posed   1,  82 

when  allowed i  152 

right  to  absolute  before  appearance ii,  154 

allowance  of  discretiona'.y U,  153 

terms  of 11,  153 

granting  of  terms, discretionary. ii,  172 

what  terms  required , ii,  172 

when  allowed  without  costs 11,  173 

upon  settlement  of  action ii,  154 

after  counterclaim  Interposed 11,  155 

upon  plea  of  another  action  pending ii,  157 

arbitration  operates  as 11,  158 

after  change  In  rules  of  practice ii,  159 

in  action  for  replevin ii,  160 

where  plaintiff  has  been  misled U,  160 

where  plaintiff  surprised  by  defense ii,  162 

in  action  of  ejectment 11,  161 
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-DISOONTINUAlSrCE-CCoiitinued).  vol. 

where  witness  lias  been  examined  pending  action ii, 

where  action  brought  under  mistake ii, 

not  allowed  where  plaintiff  in  default ii, 

order  for,  how  entered  on  stipulation ii, 

application  for,  by  whom  made ii, 

may  be  made  at  any  time  before  judgment ii, 

should  be  made  promptly , ii, 

what  proof  required  on ii, 

what  facts  should  be  stated  in  affidavit  on ii, 

when  notice  of  motion  for  required ii, 

opposing  affidavits  on 11, 

order  for  necessary  to  eflect.  . .   11, 

contents  of 11, 

must  be  complied  with  before  efEctual 11, 

effect  of 11, 

rights  of  defendant  after ii, 

for  neglect  to  proceed 11, 

DISCOVERY  OF  BOOKS  AND  PAPERS: 

what  courts  may  order 

application  for  must  be  made  under  Code  of  Civil  Procedure, 
must  be  by  petition 

distinction  between,  and  examination  before  trial 

granting  of, discretionary 

must  be  necessary 1,  678,  679, 

includes  power  to  compel  deposit  for  inspectioii i, 

only  granted  to  enable  party  to  obtain  Information  neces- 
sary for  his  own  case 

when  not  ordered  of  all  books  and  papers 

may  be  ordered  of  books  and  papers  of  corporation 

may  be  ordered  of  books  and  papers  of  receiver 

when  ordered  in  actions  between  partners 

by  principal  of  books  of  agent 

cases  in  which  not  ordered 

application  for,  by  whom  made 

•  when  granted,  before  cause  at  issue 

when  granted  after  issue 

petition  for,  what  must  contain 

what  facts  and  circumstances  must  be  stated  in 

must  be  verified  by  affidavit 

must  be  verified  by  party 

when  certiflcate  of  referee,  sufficient  proof  for 

order  to  show  cause,  what  to  contain 

should  contain  directions  as  to  manner  of  discovery. . 

peremptory  order  cannot  be  made  ex  pai  te 

ijroceedings  upon  return  of 

when  order  will  be  denied  on  hearing  of 

order  for  discovery,  what  to  contain 

when  may  operate  as  stay ■ , 

by  whom  may  be  vacated 

for  what  reasons  an  ill  be  vacated 
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DISCOVERY  OF  BOOKS  AND  PAPERS— (Continued):      vol. 

proceedings  under  order 

referee  may  be  appointed  to  superintend 

power  of  referee 

order  should  be  strictly  obeyed 

how  obeyed  in  event  of  party  not  able  to  produce 

party  may  be  examined  under  oath  before  referee 

"when  part  of  books  may  be  sealed 

how  sealed  portions  procured  to  be  opened 

proceedings,  if  order  not  complied  with 

effect  of  papers  produced  as  evidence 

penalty  for  disobedience  of  order 

same  time  to  plead,  after  execution  of  order  for,  as  at  time 

of 

DISMISSAL: 

of  complaint,  for  failure  to  serve  summons 

for  unreasonable  neglect  to  proceed o 

for  neglect,  when  defendant  waives  right  to  move  for, 

defendant  cannot  move  for,  if  counterclaim  pleaded. . . 

for  failure  to  serve  cojDy,  when  granted 

effect  of  judgment  of 

DISMISSAL  OF  APPEAL: 

See  Appeal. 

DISMISSAL  OF  COMPLAINT: 

for  plaintiff's  neglect  to  proceed ii, 

DISTRICT  COURT  OF  NEW  YORK: 

appeal  to  court  of  appeals  from  action  commenced  in ii, 

appeal  from  judgment  of ii. 

See  Justice  of  the  Peace. 

DISTRIBUTIVE  SHARE: 

action  for,  when  brought  against  executor iii, 

DIVORCE: 

notice  published  with  summons,  in  action  of i, 

what  must  be  alleged  in  action  for i, 

counterclaim  in  action  for i, 

place  of  trial  in  action  for ii, 

actions  for  to  be  tried  by  jury , ii, 

■what  must  appear  in  endeavor  to  refer ii, 

'       judgment  in  action  for  not  to  be  entered  without  order ii, 

when  judgment  for  money  in,  enforced  by  execution ii, 

action  for,  see  MATRiMoniAL  Action. 

DOCKET: 

of  justice  of  the  peace  in  adjoining  state,  how  proved ii, 

of  judgment ii. 
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effect  of ii,  570,571 

when  to  be  cancelled  and  discharged ii,        585 

entered  on  return  of  execution ii,        587 

of  judgment  on  restoration  of  lien ii,        688 

of  judgment  by  confession ii,        634 

of  judgment,  when  amended  or  canceled  after  appeal ii,        688 
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DOCUMENT. 

congressional,  admissible  as  evidence ii,  102 

in  public  office  of  foreign  country  how  proved ii,  107 

DOMESTIC  CORPORATION: 

defined ._  iji^  249 

^„„„  See,  also,  Coeporation. 

DOUBLE  COSTS: 

„  3ee  Incrbasbd  Costs. 

DOTVER: 

action  for,  when  to  be  brought 1,  6S 

disability,  in  action  for i,  83 

what  prevents  running  of  statute  of  limitations i,  83 

who  defendant,  in  acl  ion  for i,  131 

effect  of  notice  of  pendency  in  action  for i,  185 

allegations  in  action  for i^  318 

undertaking  required  on  injunction  to  stay  proceedings  in,  i,  490 

action  for,  in  what  county  to  be  brought ii,  110 

to  be  tried  by  jury ii^  187 

fees  of  surveyor  in  ii^  548 

fees  of  commissioner  in ii,  548 

judgment  in,  enforced  by  execution ii,  786 

court  to  make  disposition  of  in  partition iii,  76 

inchoate  may  be  released  in  partition iii,  77 

how  value  of  ascertained , iii,  77 

admeasm-ement  of,  see  Admeasueement  of  Dowek. 
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EASEMENTS: 

when  encreachment  upon,  restrained 1,  455 

may  be  recovered  in  ejectment iii,  4 

ELECTION  DAY: 

courts  not  to  be  open  upon i,  5 

ELISORS: 

when  and  by  whom  appointed i  21 

EJECTMENT: 

proof  of  authority  by  attorney  to  bring i,  38 

who  may  be  plaintiffs  in i,  124 

by  grantee  under  void  conveyance i,  126 

who  mjist  be  defendant  in i,  126 

when  person  claiming  title  may  be  joined  as  defendant  in,  i,  137 

notice  of  pendency  must  be  filed  in  action  of i,  183 

effect  of  such  no;  ice i,  184 

allegations  in  action  for i,  319 

undertaking  required,  on  injunction  to  stay  proceedings  in,  i,  490 

does  not  abate  by  death i,  661 

substitution  of  parties  in  action  for,  brought  by  grantee  in 

name  of  grantor ....'..  i,  664 

continuance  of  action  for,  by  surviving  tenants  in  common,  i,  667 

when  grantee  of  defendant  in,  need  not  be  substituted i,  669  ■ 

rules  for  substitution  of  parties  in i,  671 
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EJECTMENT— (Continued):                                                         VOL.  page 

in  what  county  action  to  be  brought _ ii,  110 

discontinuance  in  action  of ii,  161 

action  to  be  tried  by  jury ii,  187 

verdict  in  action  for ii,  331 

motion  for  new  trial  in ii,  431 

wliea  a  matter  of  right  by  statute ii,  481 

when  discretionary ' ii,  483 

ia  what  actions  not  granted ii,  433 

what  must  appear  on  motion  for  new  trial  in ii,  433 

what  must  appear  on  motion  for  second  new  trial  in ii,  433 

proof  on  default  in  application  for  judgment  in ii,  599 

on  what  restitution  ordered  on  reversal  of  judgment  in ii,  690,691 

judgment  in,  how  enforced  by  execution ii,  786 

leave  to  issue  execution  after  death  of  defendant  in ii,  795 

origin  and  history  of iii,  1 

what  courts  have  jurisdiction  of iii,  3 

for  what  the  action  lies iii,  3,     4 

land  under  water iii,  3 

highway iii,  3 

easement iii,  4 

when  maintained  by  people iii,  3 

on  what  title  may  be  maintained iii,  5 

plaintiff  must  have  right  of  possession iii,  5 

when  maintained  on  mere  equitable  right iii,  6 

possession,  how  far  evidence  of  title  in iii,  6 

may  be  maintained  against  vendee  under  contract iii,  6 

mortgagee  cannot  maintain iii,  6 

what  may  be  recovered  in iii,  7 

rents  and  profits iii,  7 

damages  for  withholding  property iii,  7 

permament  improvements  may  be  set  up  against  dam- 
ages . iii,  8 

who  may  be  parlies  in iii,  8 

plaintiffs iii,  8 

committee  of  incompetent  person  or  lunatic iii,  8 

receiver iii,  9 

trustee iii,  9 

who  to  be  joined  as  defendants iii,  9 

when  action  severed  by  several  occupation iii,  10 

pleadings  in iii,  11 

complaint,  requisites  of iii,  11 

against  tenant  in  common .__.....  iii,  11 

against  joint  tenant iii,  13 

demurrer iii,  13 

answer iii,  13 

what  may  be  proved  under  general  denial  . .' iii,  13 

equitable  defenses  may  be  alleged  in iii,  14 

proof  of  authority  to  bring  action  of iii,  14,   15 

what  sufficient iii,  15 

receiver,  when  appoin  ed  in iii,  16 


INDEX.  543 

EJECTMENT— (Continued):  voi,.    page 

injunction  in .' iii,  16 

survey,  when  may  be  ordered  in .'....  iii,  16 

order  for,  what  to  contain iii,  17 

how  property  specified  in iii,  17 

order  must  be  served  before  entry iii,  17 

how  made  after  order iii,  17 

proceedings  before  judgment  in , iii,  17 

issues  in,  how  tried iii,  17 

estate  of  plaintiff  must  be  specified  in  verdict,  report  or  de- 
cision   iii,  17 

estate  of  plaintiff  to  be  stated  in  report  of  referee ii,  331 

estate  of  plaintiff  to  be  stated  in  report  of  referee iii,  17 

verdict  must  state  estate  of  plaintiff iii,  17 

how  rendered  when  estate  of  plaintiff  has  expired iii,  18 

judgment  in iii,  18 

form  of iii,  18 

estate  of  plaintiff  to  be  specified  in iii,  19 

effect  of iii,  30 

when  conclusive iii,  31 

against  whom  conclusive iii,  31 

costs  in ii,  454 

new  trial,  what  defendant  may  show  on iii,  19 

when  default  opened  in iii,  19 

proceedings,  when  brought  for  rent,  in  arrear iii,  33 

when  may  be  maintained iii,  33 

notice  to  quit,  when  not  necessary iii,  33 

notice  of  re-entry,  when  must  be  given iii,  33 

amount  of  rent  due  to  be  stated  in  judgment iii,  S3 

when  rent  apportioned iii,  33 

payment,  or  redemption  by  tenant. iii,  24 

when  possession  of  property  delivered  to  tenant iii,  35 

EJECTORS: 

action  against  forcible  ejectors iii,  163 

ENTRY: 

upon  real  estate,  when  sufficient  as  a  claim i,  64 

EQUITY: 

jurisdiction  of  supreme  court,  what  it  includes I,  40 

actions  in,  when  barred i,  76 

ERROR  IN  FACT: 

motion  to  set  aside  judgment  for,  see  Jtid&ment. 

ESCAPE: 

limitation  of  action  for i,  75 

ESCHEAT: 

people  plaintiff,  in  action  to  enforce 1,  116 

EVIDENCE: 

offer  of,  see  Trial  by  Jury. 

motion  to  strike  out,  see  Trial  by  Juby. 
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EVIDENCE— (Continued):                                                            YOL,  page 

documentary ii,  85, 109 

new  trial,  because  verdict  against ii,  415 

EXAMINATION: 

of  party  as  witness ii,  1 

in  what  courts  had ii,  1 

at  whose  instance ii,  1 

may  be  had  in  action  about  to  be  brought ii,  2 

who  may  be  examined  on ii,  3 

order  for,  discretionary  with  the  court ii,  3,    14 

to  perpetuate  testimony,  matter  of  right ii,  3 

when  taken  at  party's  own  instance ii,  4 

of  plaintiff  may  be  liad  in  actions  for  negligence ■  ii,  4 

in  action  for  libel,  when  granted ii,  4 

not  granted  where  trial  pending  before  referee ii,  5 

may  be  had  to  enable  either  party  to  frame  pleadings ii,  5 

for  what  purpose  granted  after  issue ii,  5 

may  be  had  to  enable  party  to  furnish  bill  of  particulars.. .  ii,  6. 

not  granted  to  compel  disclosure  of  evidence ii,  6 

application  for,  to  whom  made , ii,  8 

affidavit  for,  what  must  contain ii,  8 

what  to  state  if  party  to  be  examined  is  corporation. . .  ii,  13 

order  for,  by  whom  granted ii,  14 

what  to  contain , ii,  15 

how  to  be  served ii,  17 

fees  of  witnesses  must  be  paid ii,  18 

books  and  papers  of  corporation  to  be  produced  on ii,  16- 

books  and  papers  of  other  than  corporation  to  be  produced,  ii,  16 

of  witness,  when  had  by  consent ii,  19 

deposition,  when  and  where  to  be  taken ii,  21 

may  be  adjourned , '  ii,  31 

how  to  be  taken ii,  21 

how  to  be  read  over  and  subscribed ii,  23 

what  jurat  to  be  attached  to  deposition ii,  23 

deposition  must  be  filed ii,  33 

motion  to  suppress,  how  made ii,  24 

for  what  defects  will  be  suppressed ii,  34 

when  may  be  read ii,  35 

effect  of,  when  read  in  evidence ii,  26 

to  what  extent  may  be  had ii,  23 

what  objections  may  be  taken  upon ii,  23 

papers  produced  upon,  by  whom  retained ii,  33 

penalty  for  refuf:al  to  answer  upon ii,  23 

proof  of  inabilitv  of  witness  to  attend ii,  ?  i 

how  inability  may  be  shown   ii,  26 

when  same  party  may  be  sworn  at  trial ii,  27 

testimony  taken  upon,  may  be  rebutted ii,  37 

of  party  without  state,  see  Commission. 

how  preserved  after  discontinuance ii,  161 
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EXCEPTION: 

on  trial  by  jury,  see  Teial  by  Jury. 

to  charge,  see  Trial  by  Joey. 
when  application  made  to  be  heard  at  general  term  in  first 

instance ii^ 

■what  judgment  may  be  entered  after ii, 

during  trial  of  issues  of  fact  by  court ii, 

to  decision,  see  Tkial  of  Issue  of  Fact  by  Coubt. 
to  report  of  referee ii, 

who  may  file  for ii, 

See  Case  and  Exceptions. 

what  questions  may  be  raisqd  without ii, 

EXECUTION: 

when  sheriff  cannot  purchase  under 

after  warrant  of  attachment,  form  of 

to  what  sheriff  directed 

by  whom  allowed  after  death  of  defendant  before  judg- 
ment  ■ i, 

in  what  order  property  sold  under i, 

sheriff  must  regain  possession  of  personal  property  lost 

after  attachment 

amendment  of 

to  collect  costs  on  entry  of  judgment 

sheriff's  fees  on 

entry  of  satisfaction  of,  on  docket  of  judgment 

sheriff  to  satisfy  judgment  on  payment  of 

on  judgment  by  confession 

what  judgments  may  be  enforced  by 

motion  costs  may  be  collected  by 

when  may  be  issued,  of  course 

not  until  judgment-roll  filed 

subsequent  filing  of  judgment-roU  validates 

may  be  mailed  to  sheriff 

not  issued  until  judgment  actually  docketed 

when  set  aside  for  irregularity 

for  what  will  be  vacated 

where  judgment  vacated  execution  falls  

motion  to  vacate,  when  to  be  made 

must  be  upon  notice 

proceedings  upon,  when  may  be  stayed 

stranger  to  action,  when  may  move  to  stay  upon 

not  issued  on  judgment  entered  as  security 

appeal  does  not  stay,  without  order  or  undertaking 

how  issued  after  death  of  judgment-creditor 

issued  within  five  years,  may  be  without  leave 

if  after  five  years,  not  void    

when  leave  required  to  issue  after  five  years    

motion  for  such  leave  may  be  made  by  personal  repre- 
sentative or  assignee ii, 

where  motion  for  leave  made ii, 
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service  of  notice,  how  made , ii,  793 

what  facts  must  appear  on  such  motion ii,  793 

what  questions  may  be  raised  on  hearing ii,  793 

leave  after  deatli  of  defendant  in  ejectment ii,  795 

leave  after  deatli  of  judgment-debtor ii,  795 

decree  required  from  suirogate's  court ii,  795 

after  what  time  decree  may  be  made ii,  795 

petition  to  surrogate  for ii,  798 

proceedings  after  petition ii,  798 

authority  of  surrogate  upon ii,  798 

notice  of  application  to  court  in  which  judgment  re- 
covered     ii,  797 

what  service  required ii,  797 

upon  whom  served ii,  797 

what  should  appear  by  affidavits ii,  797 

in  what  order  applications  made ii,  798 

upon  judgment  against  personal  representatives ii,  799 

not  to  be  issued  without  order  of  surrogate ii,  799 

what  notice  of  application  to  be  given ii,  800 

upon  what  papers  application  to  be  made ii,  800 

when  order  to  be  made  by  surrogate ii,  800 

order  does  not  give  preference ii,  800 

when  undertaking  may  be  required  by  surrogate ii,  801 

different  kinds  of ii,  801 

contents  of ii,  803 

is  a  mandate  of  the  court  ii,  803 

by  whom  signed ii,  803 

on  transcript  of  judgment,  contents  of ii,  804 

for  a  sum  of  money,  contents  of ii,  804 

against  property,  what  must  be  stated  in ii,  805 

to  collect  motion  costs,  what  must  be  stated  in : . . ,  ii,  805 

where  warrant  of  attachment,  what  must  be  stated  in ii,  805 

against  the  person,  contents  of ii,  806 

in  what  cases  it  may  issue ii,  875 

when  cannot  issue  until  execution  against  property  re- 
turned   ii,  877 

effect  of  issue  of,  if  execution  against  property  not  re- 
turned   ii,  878 

when  judgment-debtor  in,  in  custody,  other  execution 

cannot  issue ii,  878 

may  issue  after  escape ii,  878 

arrest  of  judgment-debtor  upon ii,  879 

custody  of  judgment-debtor  upon ii,  879 

liberty  of  jail  upon ii^  879 

undertaking  upon ii,  879 

effect  of  arrest  upon ii,  880 

when  defendant  to  be  discharged  from  arrest  upon. . . .  ii,880, 881 

new  execution  against  person,  when  may  issue ii,  883 

for  delivery  of  real  property,  contents  of ii,  807 

for  delivery  of  a  chattel,  contents  of ii,  807 
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to  what  county  may  be  issued ii,  808 

second  execution,  wlien  issued  to  same  county  as  first ii,  808 

to  "wliom  directed ii,  808 

■wh^n  directed  to  coroner ii,808, 809 

■when  court  may  direct  person  to  whom  directed ii,  809 

bond  to  be  given  by  such  person ii,  809 

to  wliom  directed  when  attachment  has  been  levied ii,  809 

indorsement  to  be  made  by  slieriff  upon , ii,  810 

receipt  to  be  given  by  slieriff  for ii,  810 

how  to  be  executed  by  sheriff ii,  810 

effect  of  instruction  to  ofiicer  upon ii,  810 

how  far  officer  made  agent,  by  instructions ii,  811 

when  to  be  returned ii,  813 

how  time  for  return  to  be  computed ii,  i  813 

to  what  clerli  to  be  returned ii,  813 

return  to  be  endorsed  upon ii,  813 

return  on,  what  to  contain ii,  813 

hy  whom  return  to  be  made ii,  813 

return  may  be  compelled  by  court ii,  813 

■  when  additional  return  may  be  compelled Ii,  813 

when  return  will  be  cancelled ii,  813 

liability  of  party  for  wrongful ii,  814 

when  party  not  liable  for  wrongful  act ii,  814 

how  far  process  protection  to  officer ii,  814 

new  execution  issued  of  course,  after  first  returned ii,  817 

leave  required  for,  where  first  outstanding ii,  817 

when  issued  after  escape  of  judgment-debtor ■ ii,  818 

sherifiE  cannot  purchase  on ii,  819 

by  whom  executed  after  death  or  disqualification  of  sheriff,  ii,  919 

lien  of,  when  attaches  to  peisonal  property ii,  830 

not  until  judgment  actually  entered ii,  830 

not  until  delivery  to  sheriff  to  execute  ii,  830 

to  what  time  levy  on  relates ii,  830 

when  no  lien  on  property  sold  before  levy ii,  831 

who  is  purchaser  in  good  faith ii,  831 

what  property  exempt  from ii,  831 

military  pay  wlien  exempt  from ii,  835 

right  of  action  for  taking  exempt  property  on ii,  836 

burial  grounds  exempt  on ii,  836 

homesteads  exempt  on    ii,  837 

special  provisions  as  to  exemptions ii,  830 

what  property  may  be  levied  upon ii,  831 

bonds  of  corporation  how  levied  upon ii,  833 

money  how  levied  upon ii,  833 

property  pledged,  how  levied  upon ii,  833 

where  warrant  of  attachment  had  been  levied  on 11,  834 

when  warrant  annulled ii,  835 

how  levy  to  be  made ii,  835 

who  must  take  custody  of  property  .. , ii,  335 

how  made  when  property  in  possession  of  sheriff ii,  835 
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sheriff,  how  to  make  levy  on ii,  835 

when  sheriil  may  enter  house  of  defendant ii,  836 

levy  must  be  made  on,  before  return  day ii,  836 

how  much  ijroperty  must  be  levied  upon ii,  836 

no  levy  necessary  on  real  estate ii,  836 

care  of  property  by  sherifE ii,  836 

release  of  property  of  firm,  taken  on  execution  against  one 

member ii,  837 

proceedings  where  third  person  claims  property ii,  838 

sheriff's  jury,  how  empanneled  on ii,  838 

proceedings  before ii,838, 839 

inquisition  of ii,  839 

when  indemnitor  to  be  substituted  in  action  against  sheriff,  ii,  839 

notice  of  application  for  substitution ii,  840 

papers  upon,  what  to  contain ii,  840 

order  upon ii,  840 

securit  ■,  what  may  be  required  on ii,  840 

when  action  may  be  divided ii,  840 

when  name  of  officer  may  be  stricken  out  as  defendant,  ii,  841 

effect  of  order  of  substitution ii,  841 

right  of  officer  against  indemnitor ii,  841 

when  execution  becomes  dormant ii,  843 

how  may  be  effected  by  contract ii,  848 

proceeds  upon  sale,  how  applied  upon ii,  848 

against  partners,  how  proceeds  applied  upon ii,  843 

sale  of  personal  property,  what  notice  to  be  given  of ii,  844 

effect  of  omission  to  give  such  notice ii,  844 

effect  of  advertisement ii,  844 

penalty  for  taking  down  or  defacing  notice ii,844, 845 

sale  to  be  had  between  nine  o'clock  and  sunset ii,  845 

property  must  be  presented  at  sale ii,  845 

property  must  be  pointed  out ii,  845 

how  to  be  sold ii,  845 

how  sold  when  subject  to  chattel  mortgage ii,  845 

must  be  for  cash ii,  846 

title  which  passes  by  sale ii,  846 

title  not  impaired  by  subsequent  reversal ii,  846 

title  after  sale  under  void  execution ii,  846 

sheriff  cannot  sell  to  collect  fees ii,846, 847 

sale  set  aside  for  irregularity ii,  847 

proceeds  upon  sale,  how  applied ii,843, 847 

action  lies  to  settle  claim  to  proceeds  on ii,  847 

real  property,  how  may  be  sold  on ii,  848 

when  equity  of  redemption  not  to  be  sold ii,  849 

trust  property,  when  may  be  sold  on ii,  850 

notice  of  sale  of  real  property,  how  given ii,  850 

how  to  be  published ii,  551 

sale  of,  how  made ii,  853 

duty  of  sheriil  upon ii,  853 

sale  when  valid  after  death  of  debtor ii,  853 
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title  of  purchaser  on  sale ii,852,  853 

when  sale  may  be  set  aside ii,        853 

certificate  of  sale,  what  to  contain ii,        853 

to  be  made  by  sheriff ii,        853 

to  be  filed ii,        854 

rights  of  judgment  debtor  before  conveyance ii,854,  855 

remedy  of  purchaser  for  waste ii,        856 

redemption  by  judgment-debtor  or  grantee ii,        857 

how  to  be  made  by ii,        857 

right  personal  to  debtor ii,        857 

who  may  redeem ii,857,  858 

by  tenants  in  common ii,        858 

what  to  be  paid  upon ii,        858 

when  to  be  made ii,857,  858 

certificate  of  to  be  delivered ii,        859 

certificate  of,  of  what  facts  evidence ii,        859 

by  what  creditor  may  be  made ii,        860 

when  made  by  creditor ii,860,  866 

what  pipers  to  be  produced  by  creditor  by  judgment,  ii,861,  863 

what  papers,  by  creditor  by  mortgage ii,861,  863 

by  creditor,  where  to  be  made ii,        864 

sheriff's  office  to  be  kept  open  for ii,        864 

to  whom  money  to  be  paid  on ii,  864,  865,  866 

to  whom  made,  where  sheriff  dead  or  disqualified ii,        865 

ho^  made  after  sale,  by  person  specially  appointed ii,        865 

certificate  of  to  be  delivered  to  creditor ^ ii,        866 

when  redemption  by  creditor  complete ii,866,  867 

by  judgment-creditor,  effect  of ii,        867 

when  separate  parcels  of  property  may  be  redeemed. .  ii,        867 

by  subsequent  creditors,  how  to  be  made ii,        868 

when  to  be  made ii,        869 

creditor  on  whose  execution  sale  made,  when  cannot 

redeem ii,        869 

conveyance  on,  when  to  be  made ii,        870 

by  whom  made ii,        870 

to  whom  to  be  made ii,        870 

to  whom  made  where  purchaser  dead ii,        870 

what  to  contain ii,        871 

assignment  of  judgment  before  conveyance ii,        871 

remedy  for  failure  of  title  on  sale  of  real  property  on ii,        873 

against  executors  and  administrators,  see  Executoes 

AND   AdMINISTEATORS. 

'  on,  judgment  against  debtors iii,        367 

proceedings  supplementary  to,  see  Supplembntaet 
Proceedings. 
EXECUTORS  AND  ADMINISTRATORS: 


limitation  of  action  against 

by,  when  cause  of  action  accrued  in  life  of  testator. . . 

only  to  sue  or  be  sued  in  representative  character 

how  judgment  against,  enforced 
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all  considered  as  one  per-on i,  112 

separate  answers  by,  when  allowed i,  113 

to  whom  letters  testamentary  not  issued,  not  necessary 

party i,  113 

foreign,  cannot  be  sued  within  this  State i,  1  i  3 

what  actions  they  may  bring  . . ., 1,  113 

of  deceased  partner,  when  not  to  be  joined  as  defendant. . .     i,  114 
to  be  sued  personally  on  contracts  made  after  testator's 

death i  114. 

appointment  must  be  alleged  in  action  by 1,  324 

counterclaim  in  action  by  or  against i,  366 

upon  death  of  sole  surviving,  receiver  may  be  appointed. .      i,  579 

when  action  may  be  continued  by  and  against 1,658,659 

in  what  action  to  be  substituted 1,664,665 

authority  of,  pending  appeal 11,  757 

costs  against,  see  Costs. 

when  action  brought  In  representative  capacity lii,383,  383 

when  may  be  brought  against  personally  and  in  representa- 
tive capacity 111,283,383. 

action  for  legacy  or  distributive  share,  when  brought  against,   iii,  384 

when  must  be  shown  in iii,  384 

when  brought  against  foreign  administrator Ill,  285 

when  each  legatee  may  sue  separately Hi,  285 

when  heir  or  devisee  necessary  party  defendant Hi,  285 

when  executor  individually  liable  for Ill,  285 

six  years  statute  of  limitation  applies Ill,  385  , 

when  begins  to  run Hi,  285 

such  action  har  to  proceedings  in  surrogate's  court  for 

payment Ill,  285 

guardian  ad  litem,  when  mu.st  file  bond Hi,  286 

in  action  against,  all  considered  as  one  person HI,  286 

appearance  by iii,  286 

separate  answers,  when  allowed HI,  2J6 

executor  not  qualified,  not  necessary  party iii,  286 

what  personal  representatives  must  join  as  plaintiffs. . .    Hi,  286 

pleadings  In HI,  387 

want  of  assets  not  to  be  pleaded HI,  387 

not  liable  for  false  pleading Hi,  387 

inventory  of  assets,  who  may  explain iii,  387 

when  not  to  be  charged  with  demand  in  inventory Hi,  288 

action  does  not  abate  by  death  of iii,  288 

judgment,  how  to  be  entered iii,  388 

judgment  for  costs  against  personally,  to  be  separately 

docketed iii,  289 

real  property  of  decedent  not  to  be  bound  by ill,  289 

not  evidence  of  assets Hi,  289 

is  prima  facie  evidence  of  debt  on  hearing  before  surro- 
gate      Hi,  389 

does  not  entitle  judgment-creditor  to  preference Hi,  389 

not  evidence  against  heirs  or  devisees iii,  290 
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execution  against,  how  issued  when  not  all  served ill,  289 

action  against,  when  barred  by  judgment  against  heir  or 

devisee  for  the  same  cause ill,  390 

reference  of  claims  against  estate  of  decedent lii,  290 

is  a  special  proceeding Hi,  292 

notice  for  claims  when  to  be  given iii,  291 

vouchers  may  be  required  in  support  of  claim iii,  291 

agreement  to  refer,  how  to  be  made iii,  291 

must  be  made  in  writing iii,  292 

deemed' cjmmencement  of  proceeding iii,  292 

what  to  contain iii,  293 

what  claims  may  be  referred iii,  291 

how  referee  selected iii,  292 

order  for  reference,  entry  of iii,  292 

what  to  contain iii,  293 

what  necessary  to  confer  jurisdiction iii, 292, 293 

no  pleading  necessary  in  such  cases lii,  294 

whetlier  bill  of  particulars  may  be  ordered iii,  294 

what  defenses  may  be  tried  before  referee iii,294, 295 

new  parties  may  be  brought  in  by  coui't iii,  295 

how  hearing  before  referee  brought  on iii,  295 

powers  of  referee  in  the  proceeding iii,  295 

cannot  order  judgment  for  executor  on  counter- 
claim    iii,  296 

report  of,  what  to  contain iii,  296 

how  to  be  made iii,  296 

must  be  confirmed  by  court iii,  396 

may  be  set  aside  on  motion iii,  396 

proceedings  on  motion  for  confirmation iii,  296 

what  order  may  be  made  on  such  motion iii,  397 

motion  for  new  trial,  where  made lii,  397 

appeal  in,  how  to  be  taken iii,  297 

EXEMPTION; 

from  service  as  trial  juror ii,  341 

evidence  or  right  to ii,  342 

in  New  York  county ii,  344 

in  Kings  county ii,  344 

right  to,  not  a  disqualification , , ii,  345 

from  execution ii,  831 

action  for  taking  exempt  property ii,  836 

special  provision  as  to ii,  830 

EX  PARTE: 

motion,  what  is i,  188 

requisite  of  affidavit  on i,  195 

renewal  of i,  309 

order  of  judge  need  not  be  entered i,  313 

when  may  be  entered ...     i,  313 

how  vacated i,  316 

when  injunction  will  be  vacated i,  500 
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how  and  by  whom  made i,196, 227 

affidavit  for,  what  must  show i,  237 

must  be  served  with  order i,  228 

what  does  not  operate  as i,  228 

by  whom  made,  after  time  lias  expired i,  228 

in  what  cases  time  cannot  be  extended , i,  329 

to  appeal,  by  death  of  party i,  229 

of  corporation  to  plead,  how  granted ill,  359 

EXTRA  ALLOWANCE: 

after  oflEer  of  judgment i,  631 

EXTRAORDINARY  TERMS: 

of  supreme  court i,  6 

F. 
FEES: 

of  clerk,  how  fixed i,  14 

may  be  demanded  in  advance 1,  14 

trial,  when  payable i,  14 

of  sheriff 1,  20 

of  coroner,  when  acting  as  sheriff i,  31 

of  witnesses  upon  subpoena ii,  71 

upon  subpoena  duces  tecum ii,  75 

what  are ii,  543 

only  to  be  taken  when  allowed  by  statute ii,  544 

only  those  allowed  by  statute  to  be  charged ii,  544 

to  be  taxed  upon  written  demand ii,  545 

who  may  tax ii,  545 

of  slieriflE  on  execution,  how  collected ii,  545 

not  to  be  collected  without  taxation,  if  required ii,  545 

of  referee ii,  546 

for  oaths  and  acknowledgments ii,  548 

of  surveyor  in  partition  or  dower ii,  548 

of  commissioner  in  partition  or  dower ii,  548 

of  clerk  of  court  of  appeals ii,  548 

of  clerk  of  courts  of  record ii,  549 

of  county  clerk ii,  551 

ofsheriff ii.  553 

of  stenographer ii,  557 

of  juror ii,  559 

of  publisher ii,  559 

of  witness ii,  560 

of  receiver ii,  561 

of  commissioners  in  partition iii,  73 

of  surveyor  in  partition iii,  73 

taxation  of,  of  officer  on  replevin iii,  186, 187 

FIDELITY  OR  SURETY  COMPANY: 


undertaking  by 

when  statement  of  condition  to  be  made. 
where  to  be  filed 
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FILING  OF  PAPERS: 

when  order  for  filing  will  be  granted 

in  special  proceedings,  where  tiled 

undertaking,  when  to  be  filed 

in  what  oiHce  to  be  filed ,   

in  arrest  and  bail 

on  injunction,  must  be  filed 

in  attachment  must  be  filed 

FIRST  DISTRICT: 

where  motions  may  be  made  in i,  190,191 

when  proceedings  may  be  stayed  in,  after  notice  of  trial. . .     i,        205 
FORCIBLE  EJECTORS: 

action  against iii, 

FORECLOSURE 

who  must  be  plaintiffs  in  action  for 

who  must  be  defendants  in  action  for 

one  liable  for  payment  of  mortgage  may  be  joined  as, 

when  notice  of  pendency  must  be  filed  in 

effect  of  such  notice 

receiver  in  action  for 

of  mortgage  on  real  property,  where  action  to  be  brought. . 

additional  allowance  on 

proof  of  default  in  action  for .... 

FORECLOSURE  OF  MORTGAGE; 

action  for iii,106, 107 

history  and  nature  of iii,  109 

when  only  remedy  on  mortgage iii,  109 

object  of iii,  109 

in  what  courts  to  be  brought '. iii,  110 

place  of  trial  of iii,  110 

plaintiffs,  who  may  be iii.  111 

who  may  be  defendants  in iii.  111 

when  prior  incumbrancers  may  be  defendants  in iii.  111 

how  brought iii,  111 

wife  of  mortgagor  must  be  served  with  summons  in iii,  113 

complaint  in,  what  to  contain iii, 113, 113 

proceedings  on  default  in iii,  113 

reference  on  default iii,  113 

order  of  reference,  what  to  contain iii,  113 

report  of  referee  in iii,  114 

trialof iii,  114 

receiver  in iii,  115 

when  waste  stayed  by  injunction iii,  115 

judgment  in iii,  115 

what  to  contain iii,  115 

referee  to  sell  to  be  named  in iii,  116 

order  of  sale  may  be  fixed  by iii,  116 

in  what  counties  to  be  entered iii,  117 

should  contain  directions  for  deficiency iii,  117 

70 
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against  whom  deficiency  judgment  may  be  entered iii,  117 

appeal  from,  may  be  taken  to  court  of  appeals iii,  117 

what  to  comtaiu  where  mortgage  debt  not  all  due iii,  118 

to  be  rende  ed  for  all  due  at  entry iii,  118 

when  must  direct  that  whole  property  be  sold iii,118, 119 

what  liens  to  be  considered  oa iii,  119 

effect  of,  as  to  encumbrancers iii,  119 

sale  in ; iii,  116 

what  expenses  to  be  paid  on iii,  116 

referee  to  sell iii,  116 

sale  on,  see  Sale. 

when  second  sale  ordered  on  subsequent  default iii,  118 

tender  of  amount  due  in iii,  119 

how  amount  of  costs  established  on iii,  120 

effect  of iii,  120 

when  sale  ordered  on  subsequent  default,  after iii,  120 

disposition  of  moneys  of  sale iii,  125 

referee's  report  on  sale iii,  125 

confirmation  of  report iii,125, 126 

deficiency,  how  ascertained iii,  126 

must  be  stated  in  referee's  report iii,  127 

when  judgment  for,  may  be  entered iii,  127 

must  be  docketed  before  execution   iii,  138 

surplus  on  sale,  see  Surplus  Moneys. 
See  Strict  Foreclosure. 

FORECLOSURE  ON  LlENS  ON  CHATTELS: 

See  Liens. 
FOREIGN  CORPORATION: 

service  of  summons  upon,  how  made i  157 

attachment  against i  5j^q 

See  Corporation. 

books  of,  for  what  purpose  evidence ii  91 

when  copy  of  books  of,  may  be  used - ii  91 

how  verified  jj  go 

when  required  to  give  security  for  costs ii'  434 

FOREIGN  COUNTRY: 

records  of  courts  of ,  how  proved ii  inp 

documents  in  public  oflice  of,  how  proved ii'  107 

FOREIGN  JURY: 

^'^^'" ii,  249 

FRANCHISE: 

when  interference  with  restrained i  457 

action  against  usurper  of,  see  Usurper  op  Office.  '  " 
FRAUD: 

when  action  for,  barred  by  limitation i  73  73 

facts  constituting,  must  be  alleged  in  complaint! .'.'!!!.'".!!!     i^  320 
arrest  in  actions  for,  see  Arrest  and  Bail. 
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judgment  on i,  294 

iSee  Pleading. 

G. 

GENERAL  APPEARANCE- 

See  Appeahancb. 

GENERAL  GUARDIAN: 

petition  by  for  partition  of  land  of  ward iii,  28 

may  apply  for  authority  to  bring  action  of  partition iii,  34 

GENERAL  RULES; 

by  whom  made i,  1 

binding  upon  courts  of  record    i,  3 

must  be  consistent  with  code i,  2 

when  to  take  effect i,  2 

where  none  made,  what  practice  controls i,  2 

See  Rules. 

GENERAL  TERM: 

may  make  rules i,  2 

of  Supreme  Court,  when  held i,  5 

of  superior  city  court i,  8 

when  will  hear  application  to  vacate  injunction  without 

notice i,  500 

when  motion  for  new  trial  to  be  made  at ii,  400 

costs  on  appeal  to ii,  511 

application  for  judgment,  after  hearing  exceptions  at ii,  616 

motion  on  judgment  subject  to,  opinion  of  court ii,  616 

final  judgment  on  affirmance  of  interlocutory  judgment  by,  ii,  616 

when  appeal  to,  will  be  dismissed ii,686, 687 

when  re-argument  granted  by ii,  688 

appeal  to  from  judgment  or  order  of  inferior  court ii,  719 

from  what  judgment  may  be  taken ....  ii,  719 

what  orders  reviewed  on  appeal  to,  from  judgment ii,719,  729 

must  be  specified  in  notice  of  appeal  to ii,  731 

what  orders  may  be  reviewed  on  appeal  to ii,  721 

how  far  d  scretionary  orders  may  be  reviewed  by ii,722,  723 

appeals  to,  of  common  pleas  from  city  court  of  New  York,  ii,  724 

when  lies  from  final  judgment ii,  734 

from  order  of  city  court  granting  new  trial ii,  724 

stipulation  required  on  such  appeal ii,  725 

will  not  lie  from  discretionary  order  granting  new  trial,  ii,  725 

from  other  orders    ii,  725 

what  discretionary  orders  may  be  reviewed ii,  725 

when  to  be  taken ii,  736 

to  be  heard  at  general  term ii,  726 

judgment  on  appeal  to ii,  736 

•judgment  or  order  to  be  remitted  to  court  below ii,  726 

practice  on  remittitur ii,  726 

practice  on  such  appeals ii,  726 

notice  of  appeal  to ii,  '737 

from  judgment,  when  appeal  to  be  taken  to ii  727 
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from  order,  when  appeal  to  be  taken  to. ii,  737 

security  upon  appeal  to ii,  728 

stay  of  proceedings  on  appeal  to,  how  applied  for ii,  738 

papers  on  appeal  to ii,  739 

where  appeal  to,  to  be  heard ii,  739 

what  questions  may  be  heard  on  appeal  to ii,  730 

judgment  on  appeal  to,  where  entered  ii,  730 

judgment-roll  on  ajjpeal  to,  of  what  to  consist ii,  730 

remittitur  not  required  on  appeal  to ii,  730 

appeals  to  general  term  of  supreme  court ii,  731 

what  final  judgment  may  be  appealed  from ii,  731 

no  appeal  from  judgment  entered  by  default. ii,  733 

whether  facts  may  be  reviewed  on  appeal  from  nonsuit,  ii,  733 

interlocutory  judgment,  what  may  be  appeal  from ii,  733 

what  reviewed  on  appeal  from  judgment ii,  731,733 

how  questions  of  fact  revi'ewed ii,  733 

what  orders  may  be  appealed  from , ii,  734 

what  orders  "  involve  the  merits  " ii,  735 

meaning  of  term  ' '  substantial  right " ii,  735 

orders  made  by  judge,  what  appealable ii,  736 

must  be  entered  before  appeal  taken ii,  736 

in  special  proceedings,  what  orders  may  be  appealed. .  ii,  736 

what  may  be  reviewed  upon ii,  737 

appeal  from  judgment,  when  to  be  taken ii,  738 

appeal  from  order,  when  to  be  taken ii,  738 

how  time  limited  on  such  appeal ii,  738 

security  upon  appeal ii,  739 

stay  of  proceedings,  how  made ii,  739 

notice  of  appeal ii,  740 

on  what  papers  appeal  to  be  heard ii,  741 

papers,  how  served il,  741 

how  to  be  printed ii,  743 

notice  of  argument ii,  743 

notice  of  issue  on  apijeal  to,  when  filed ii,  744 

statement  to  accompany ii,  744 

argument  of  appeal,  where  heard ii,  744 

when  re-argument  must  be  had ii,  744 

when  sent  to  another  department ii,  744 

cases,  how  reserved  for ii,  745 

calendar,  rules  for ii,  745 

decisions,  where  to  be  filed ii,  746 

judgment-roll,  on  appeal  to,  of  what  to  consist ii,  746 

judgment  of,  on  appeal,  how  entered ii,  747 

from  surrogate's  court.  See  Surrogate's  Cotjrt. 

GUARDIAN  AD  LITEM: 

when  court  may  appoint,  for  incompetent  person  ..... i,  153 

See  Infant. 

of  infant  plaintiff,  when  absolutely  liable  for  costs ii,  488 

costs  against,  how  collected    ii,  489 

costs  for  procuring ii,  504 
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may  be  issued  and  served  on  Sunday i,  5 

by  United  States  soldier,  jurisdiction  of i,  36 

to  bring  np  witness  to  testify ii,  80 

when  and  by  whom  issued ii,  80 

not  issued  to  bring  up  prisoner  sentenced  to  death ii,  81 

when  issued  to  bring  up  prisoner  under  sentence  for  felony,  ii,  81 

application  for  writ,  what  must  appear  on ii,  81 

form  of  writ  of ii,  82 

service  of  writ  of ii,  83 

duty  of  officer  on  service  of ii,  83- 

return  of  writ ii,  84 

HABITUAL  DRUNKARD: 

how  land  of,  partitioned  by  agreement iii,  28 

HEIR: 

may  bring  partition  when  devise  claimed  to  be  void iii,  35 

when  judgment  against  bars  action  against  executor  or  ad- 
ministrator    iii,  290 

action  by  creditor  of  decedent  against ' iii,  299- 

See,  ailso,  Decedent. 

HIGHWAY: 

action  for  animal  seized  in,  when  barred i,  76 

when  obstruction  of.  restrained 1,  457 

may  be  recovered  in  ejectment iii,  8 

HYPOTHETICAL  QUESTION: 

on  examination , , il,  273 

on  cross-examination il,  277 

L 

IDIOT: 

how  land  of,  partitioned  by  agreement . , iii,  28 

INCREASED  COSTS: 

when  allowed H,  539 

in  what  cases  allowed ii,  639 

what  officers  entitled  to ii,  530 

only  allowed  to  respondent  on  appeal ii. 


533 


defined |i'  ^33 

does  not  include  disbursements ii,  533 

treble  costs  defined i|.  533 

belong  to  party if'  ^33 

howobtained '^\>  ^33 

only  awarded  on  motion j|.  533 

certificate  for  requiredon  motion ii,  533 

INFANT: 

leave  to  sue,  in  action  of  partition  by i,  100 

when  may  bring  action  of  partition i,  128 

plaintifE i'  '^'^'^ 
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guardian  ad  litem  must  be  appointed  for i,  137 

wlio  may  be  guardian  for i,  138 

when  attorney  or  officer  of  court  must  act i,  138 

consent  must  be  produced  before  appointment i,  138 

application    for  appointment   of    guardian  for,   bow 

made  i,  138 

by  whom  made i,  139 

to  whom  made  1,  140 

to  whom  made  in  actions  for  partition i,  140 

what  must  show i,  140 

security  by  guardian  for,  in  action  of  partition i,  141 

clerk,  when  appointed  guardian,  must  give  security. . .  1,  141 
guardian  of,  not  to  receive  property  without  giving 

security i,  141 

court  may  direct  new  bond  to  be  given  by  guardian  of,  i,  141 

effect  of  failure  to  appoint  guardian  ad  litem  for i,  141 

compensation  of  guardian  ad  litem  for i,  143 

defendant i,  137 

must  appear  by  guardian  ad  litem i,  137 

application  for  guardian  a(Z  fofem  sor,  how  made i,  138 

when  to  be  made i,  139 

notice  of i,  139 

what  must  show i,  140 

when  absent  from  State,  how  guardian  appointed.   ...  i,  140 

when  summons  may  be  served  on  such  guardian. .  1,  141 

effect  of  failure  to  appoint  guardian  ad  litem  for i,  143 

duties  of  guardian  ad  litem  of i,  143 

such  guardian  not  liable  for  costs i,  143 

how  summons  served  upon i,  151 

when  appearance  must  be  made  by i,  180 

whe;i  may  be  iirrested i,  407 

receiver  in  action  by  or  against i,  580 

when  required  to  give  security  for  costs  ii,  435 

need  not  give  when  authorized  to  sue  as  poor  person ii,  438 

against  infant  plaintiff,  how  costs  collected ii,  488 

.   proof  on  foreclosure  where  defendant  is  infant ii,  599 

cannot  ijonfoss  judgment. . , ii,  639 

how  land  of  partitioned  by  agreement iii,  38 

when  may  bring  action  of  partition iii,  33 

supplementary  proceedings  against iii,  405 

when  may  recover  back  property  awarded  for  dower iii,  93 

effect  of  judgment  in  partition,  in  action  by iii,  35 

INJUNCTION: 

with  order  to  show  cause,  when  ceases i,  315 

complaint,  in  action  for i,  830 

deiined    i,  441 

distinction  between  final  and  temporary 1,  443 

temporary,  when  granted  by  order 1,  441 

object  of  granting  temporary i,  443 

only  granted  in  cases  prescribed  in  Code i,  443 
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IN  JUNCTION— (Continued) : 

granting  of,  discretionary  with  tlie  court 

only  granted  in  action 

plaintiffs  rights  must  be  clear 

injury  must  be  irreparable 

when  inadequacy  of  legal  remedy  must  appear 

when  will  be  refused  for  laches 

only  granted  when  necessary  to  protect  plaintiff's  rights, 
where  right  to,  depends  upon  nature  of  action 

applies  only  to  suits  in  equity 

can  be  granted  only  on  complaint 

must  be  asked  for  in  prayer  for  judgment 

restrictions  upon  granting 

where  right  depends  partly  upon  extrinsic  facts 

meaning  of  phrase  ' '  subject  of  the  action  " 

may  be  granted  before  service  of  complaint 

various  cases  where  injunction  will  be  granted 

violation  of  contract 

violation  of  copyright 

corporations 

directors  of  corporations 

in  action  for  sequestration 

to  vacate  incorporation 

to  annul  corporation 

creditors,  when  will  be  restrained  from  suing 

religious  corporations 

municipal  corporations 

ordinances  of  municipal  corporations 

covenants 

easements 

franchises 

highways 

actions  at  law 

actions  in  foreign  courts 

how  application  made  for  injunction 

judgments 

summary  proceedings 

nuisances 

quo  warranto 

official  acts 

tax-payer's  action 

to  restrain  arrest 

personal  services 

libel,  publication  of 

private  letters 

publications 

patents    

assessments 

trade  marks 

trespass 

torts 
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waste i,  475 

■water  rights i,  477 

proceedings  to  obtain  order -  i,  478 

application  may  be  granted  before  service  of  summons i,  478 

must  be  made  before  judgment i,  478 

cannot  be  granted  after  judgment i,  478 

by  whom  granted ....  i,  478 

at  what  term  made i,  478 

when  must  be  made  at  genei  al  term i,  480 

when  can  only  be  granted  by  court i,478, 47& 

power  of  judge  to  grant,  where  derived i,  479 

in  what  cases  county  judge  may  grant i,  479 

when  may  be  made  with  or  without  notice i,  480 

in  what  cases  notice  must  be  given i,  480 

not  an  ordinary  proceeding  in  action 1,  480 

when  continued  after  order  to  show  cause i,  481 

papers  on  which  granted i,  481 

when  complaint  must  accompany  application i,  481 

aflHda> it  only  efEective  as  proof  of  facts  alleged i,  483 

when  complaint  need  not  accompany  application i,  483 

veritied  complaint,  when  sufficient  as  affidavit i,  483 

facts  must  be  shown  in,  by  positive  affidavit i,  483 

when  allegations  made  on  information  and  belief  suffi- 
cient   i,  48!i 

must  be  filed  forthwith i,  483 

underiaking  to  be  given  on  application i,  493 

must  be,  on  granting,  to  stay  proceedings i,  489 

what  required  to  stay  proceedings  on  judgment  for 

money i,  489 

when  bond  may  be  given  in  lieu  of  payment  into  court.  1,  491 

to  stay  proceedings  in  action  for  ejectment  or  dower. . .  i,  490 

plaintiff  may  supply,  after  injunction,  on  terms i,  490 

required  to  restrain  summary  proceedings 1.  491 

what,  to  restrain  judgment  obtained  by  fraud i,  491 

when  money  paid  into  court,  miiy  be  paid  over  to  party,  i,  491 

proceedings  in  such  case,  if  injunction  vacated i,  493 

must  be  filed 1,  492 

in  actions  rela'  ing  to  real  property 1,  493 

in  what  action  security  not  required i,  493 

order,  should  recite  grounds  for 1,  483 

what  should  show 1,  484 

parties  onlv  to  be  restrained  by i,  484 

agent  of  defendant,  may  be  restrained  by 1,  485 

service  of  order  for i,  485 

papers  on  wliich  grant  must  be  served  with i,  485 

undertaking  must  be  served  with i,  485 

order  cannot  be  served  before  summons i,  485 

effect  of i,  485 

must  be  obeyed,  if  court  had  jurisdiction,  although  ir- 
regular       i,  485 
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parties  to  action,  bound  by i,  485 

who  bound  by  as  agent i,  486 

third  parties  not  restrained  by i,  486 

■when   notice  of,  without  service,  sufficient   to   bind 

party i,  486 

how  must  be  obeyed i,  486 

punishment  for  violation  of i,  487 

who  will  be  punished  for  violation  of i,  487 

advice  of  counsel,  how  far  protection  in  such  case,  i,  487,488 

damages  sustained  by,  to  what  extent  plaintiff  liable  for. .  i,  494 

when  right  to,  accrues i,  495 

how  ascertained i,  496 

proceeding  for,  not  part  of  action i,  496 

order  of  reference  to  ascertain i,  496 

who  entitled  to  notice  of  proceeding  under i,  496 

proceedings  upon  reference i,  496 

what  allowed i,  497 

what  allowed,  in  action  of  ejectment  or  dower i,  498 

counsel  fees,  what  allowed i,  498 

allowed  to  corporation,  etc.,  when  defendant,  officer, 

etc i,  498 

action  on  undertaking i,  499 

vacating  or  modifying,  order i,  499 

when  motion  for,  may  be  made  without  notice i,  499 

when   general   term   will   hear   application   without 

notice i,  500 

when  will  be  vacated  ex  parte i,  500 

when  notice  of  motion  must  be  given i,  500 

by  whom  motion  to  vacate  may  be  made i,  500 

when  plaintiff  may  read  papers  in  opposition  to  motion,  i,  500 
proof  required,  when  made  on  papers  on  which  granted,  i,  ■    500 
in  such  case,  plaintiff  cannot  make  new  proof  to  sus- 
tain    i,  501 

verified  complaint,  when  referred  to,  to  sustain i,  501 

when  second  application  may  be  made i,  501 

effect  of  verified  answer  on  hearing  motion i,  483,501 

when  injunction  will  be  dissolved  on  motion i,  501,503 

not  vacated  for  irregular  service i,  503 

not  vacated  for  defect  of  parties i,  503 

motion  not  heard  where  action  discontinued i,  503 

on  giving  undertaking  by  defendant i,  493,503 

when  merged  in  final  judgment i,  503 

not  dissolved  or  vacated  where  cause  removed  to  circuit. 

court  of  United  States i,  504 

effect  of  subsequent  proceedings  in  the  action i,  503 

See,,  also,  Provisional  Remedies.. 

costs  of  procuring ii,  504 

in  action  of  ejectment iii,  16 

to  stay  waste  in  action  for  foreclosure  of  mortgage iii,  115 

71 
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in  action  to  dissolve  corporation iii,  266 

general  and  ordinary  business  of  corporation,  only  enjoined 

on  notice iii,  368 

to  what  corporations  this  rule  applies iii,  S76 

in  an  action  to  annul  a  corporation iii,  280 

in  judgment  creditor's  action iii,  336 

in  taxpayer's  action  to  prevent  waste iii,  363 

in  action  against  usurper  of  franchise  or  office iii,  391 

in  supplementary  proceedings iii,  444 

INJ  CRY : 

when  action  for  barred i,  71 

INQUEST: 

when  notice  of  trial  must  state  it  will  be  taken ii,  205 

what  is , ii,  233 

when  may  be  taken ii,  228 

affidavits  of  merits  to  prevent,  when  served ii,  223 

rights  of  defendant  on ii,  224 

when  taken  against  one  of  several  defendants ii,  224 

setting  aside  for  irregularity ii,  225 

cost  upon  setting  aside ii,  326 

when  opened  as  a  matter  of  favor ii,  236 

what  must  appear  on  application  for ii,  236 

terms  of ii,  227 

whether  order  opening,  appealable ii,  227 

INQUIRY: 

writ  of,  see  Writ  of  Inquiet. 

INSPECTION  WITH  COPT: 

iSee  DisoovEKY  of  Books  aotj  Papbbs. 

INSTRUMENT,  FOR  PAYMENT  OF  MONET  ONLT: 

how  alleged  in  pleading i,  254 

verification  in  action  upon i,  264 

INTERLOCUTORY  JUDGMENT: 

motion  for  new  trial  after ii,  437 

defined ii,  562 

when  may  be  reviewed  on  appeal  from  final ii,  672 

appeal  from,  to  general  term  of  same  court ii,  732 

in  partition iii,  47 

See,  also,  Partition. 

in  action  for  admeasurement  of  dower iii,  96 

INTERLOCUTORY  REFERENCE: 

proceedings  on  hearing  of ii,  371 

INTERPLEADER: 

when  will  be  ordered i,  236 

what  moving  party  must  show i,  337 

money  or  property  must  be  brought  into  court i,  238 

when  motion  for  will  be  denied i,  238 

in  action  against  savings  bank i,  338 

order  for,  what  may  provide i,  339 
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how  appealable i,  239 

costs  upon. i,  239 

INTERROGATORIES : 

on  commission,  how  prepared ii,  49 

how  settled ii,  50 

when  objections  to,  taken ii,  51 

costs  for  drawing ii,  505 

IRREGULARITY: 

when  motion  made  for  relief  on  ground  of i,  189 

form  of  notice  of  such  motion i,  203 

notice,  what  must  specify i,  203 

when  notice  need  not  specify. i,  654 

affidavit  of  merits  not  required  on  such  motion i,  654 

what  are. i,  650 

distinction  between  technical  and  substantial i,  650 

who  may  take  advantage  of i,  651 

remedy  for i,  653 

motion  to  vacate  must  be  made  promptly i,  653 

motion  to  vacate  judgment  for,  when  to  be  made  within 

one  year i,  653 

only  irregular  proceeding  set  aside,  on  motion  for i,  654 

how  waived i,  655 

what,  by  general  appearance i,  655 

no  waiver,  without  knowledge  of  facts i,  656 

intention  to  waive,  when  inferred i,  656 

what  cured  by  verdict  or  judgment i,  656 

when  inquest  set  aside  for ii,  226 

setting  aside  default  for ii,  230 

of  referee,  how  waived ii,  383 

motion  for  new  trial  for ii,  403 

motion  to  vacate  judgment  for,  see  Judgment. 
when  execution  set  aside  for ii,  790,  791,  815 

ISSUES: 

motion  for  settlement  of,  when  made i,  189 

formed  by  copy  of  pleading  served '. i,  358 

kinds  of ii,  186 

of  law,  how  raised ii,  186,233 

of  fact,  how  raised ii,  186 

of  law,  how  tried .' ii,  187,193 

of  fact,  how  tried    ii,  187 

order  of  trial  of ii,  194 

remaining  after  trial  of  issue  of  fact,  how  disposed  of ii,  196 

how  settled,  where  trial  by  jury  matter  of  right ii,  196 

when  no  order  settling  required ii,  197 

when  must  be  settled  when  trial  by  jury  matter  of  right. . .    ii,  197 

settlement  of,  when  not  discretionary ii,  197 

settlement  of  discretionary,  when  no  right  to  trial  by  jury,    ii,  197 

when  trial  of  by  jury  ordered  in  equity  case ii,  198 

motion  after  jury  trial  of ii,  199 
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form  of  on  settlement , ii,  200 

how  settled  for  jury  trial ii,  200 

proceedings  where  reference  ordered  to  settle ii,  300 

order  settling,  what  to  contain ii,  200 

order  appealable ii,  20O 

upon  trial,  court  may  submit  other  questions ii,  200 

motion  for  new  triiil  of,  after  trial  of ii,  45Q 

motion  for  judgment  after  trial  of , ii,  613 

note  of,  when  to  be  filed ii,  207 

of  law,  at  what  term  to  be  tried ii,  232 

in  what  county  tried,  in  supreme  court ii,  233 

who  may  move  for  trial  of ' ii,  233 

mode  of  trial  of ii,  233 

papers  on,  by  whom  served ii,  333 

decision  of,  how  made ii,  233 

form  of  decision  on ii,  334 

leave  to  amend  after  decision  of ii,  234 

only  final  judgment  to.be  directed  on ,. .  ii,  334, 

costs  where  demurrer  interposed  to  one  of  several  causes  of 

action,  or  defenses ii,  335 

interlocutory  judgment  entered  upon  decision  of ii,  336 

when  final  judgment  entered  on  decision  of ii,  335 

when  direction  for  final  judgment  should  be  given ii,  235 

on  trial  of,  referee  may  make  computation ii-,  236 

when  court  may  direct  damages  to  be  ascertained  and  as- 
sessed   ii,  236 

final  judgment,  how  obtained  if  not  directly  by  interlocu- 
tory judgment ii,  336 

when  final  judgment  cannot  be  entered ii,  286,337 

costSj  how  may  be  awarded  by  interlocutory  judgment ii,  237 

costs  awai'ded  on,  how  fixed. ...  ii,  237 

how  collected ii,  337 

failure  to  pay  operates  as  stay ii,  237 

amendment  of  pleading  after,  when  time  to,  begins  to  run,  ii,  237 

not  allowed  after  final  judgment ii,  338 

in  ejectment,  how  tried iii,  17 

in  partition,  how  tried iii,  43 

raised  by  answer  of  corporation,  only  tried  when  ordered. .  iii,  359 


J. 

JEOFAIL: 

statute  of i,  656 

JOINT  DEBTORS: 

action  against  or  between iii,  365 

action  against,  when  all  not  served iii,  365 

plaintiff  may  proceed  ns-ninst  those  served iii,  365 

those  served  cannot  confess  judgment  against  all iii,  365 

may  make  offer  of  judgment  against  joint  property. . .  iii,  365 

what  constitutes  joint  indebtedness iii,  365 
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when  plaintiff  not  entitled  to  judgment  against  those 

not  served iii,  365 

how  judgment  to  be  entered iii,365,  366 

court  may  allow  to  be  entered  nunc  pro  tunc iii,  366 

effect  of iii^  366 

how  entered  against  defendants  not  served iii,366, 867 

execution  how  issued iii,  367 

what  property  must  be  taken  on iii,  367 

execution  against  person iii,  367 

against  whom  enforced iii,  367 

action  to  charge  defendant  not  summoned iii,  368 

when  it  may  be  maintained iii,  368 

nature  of  the  proceeding iii,  368 

■object  of  second  action iii,  369 

how  liability  of  defendant  established  in iii,  369 

what  demands  may  be  enforced  by iii,  370 

assignee  of  judgment  may  maintain iii,  370 

complaint  in  such  proceeding iii,  370 

what  answer  defendant  may  set  up iii,  370,  371 

when  statute  of  limitations  a  defense  in iii,371,  373 

effect  of  judgment  in  original  action iii,  372 

supplementary  proceedings  on iii,  408 

judgment  what  to  contain iii,  373 

costs  how  awarded  in iii, 373,  375 

composition,  when  one  joint  debtor  may  make  separate iii,  375 

effect  of iii,  375 

release  of  one  joint  tort  feasor  releases  all iii,  376 

composition  does  not  operate  as  release iii,  375 

when  deemed  satisfaction  of  judgment iii,  376 

how  discharge  of  judgment  procured  upon iii,  376 

rights  of  joint-debtor  who  has  not  compromised iii,  377 

JOINT  RESOLUTION: 

when  may  be  read  from  newspaper ii,  96 

JOINT  STOCK  ASSOCIATION: 

actions  by  or  against,  in  name  of  president  or  treasurer. ...     i,  108 

to  what  bodies  provision  applies 'i,109, 110 

includes  suits  by  or  against  members i,  109 

officers  cannot  all  be  joined i,  109 

whether  officer  of  may  be  examined  as  party ii,  3 

actions  by  or  against iii,  347 

when  may  be  brought  against  officer  of iii,  347 

what  deemed  joint  stock  association iii,  347 

officer  is  corporation  sole  for  purposes  of  fiction iii,  348 

when  action  may  be  maintained  against  all  members  of . . .  .  iii,  349 

member  of  may  sue  officer iii,  349 

death  or  legal  incapacity  of  member  does  not  affect  action. .  iii,  349 

revival  of  action  after  officer  dies , iii,  349 

proceedings  in  action  against iii,  350 

complaint,  what  to  allege ill,  350 
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judgment  how  to  be  entered iii,  350 

effect  of iii,  350 

how  execution  issued  upon iii,  350 

action  against  member  after  execution  against  association 

returned  unsatisfied iii,  351 

when  may  be  brought -  iii,  851 

who  must  be  joined  as  defendants iii,  351 

complaint,  what  to  allege iii,  353 

how  far  judgment  against  association  evidence  in iii,  353 

what  prevents  running  of  statute  of  limitations  in iii,  853 

defendant  cannot  object  because  of  misnomer  or  death 

of  other  defendant iii,  353 

JOINT  TENANT: 

complaint  in  action  of  ejectment  against  . , iii,  13 

may  bring  partition iii,  37 

action  by,  for  waste  against  co-tenant iii,153, 156 

JUDGE: 

of  superior  city  court,  powers  of,  when  designated  to  hold 

circuit 1,  7 

shall  not  sit  where  a  party,  or  interested i,  10 

when  may  act,  although  interested i,  10 

how  disqualified  by  consanguinity  or  affinity i,  10 

not  to  decide  question  argued,  when  not  present i,  11 

not  to  be  interested  in  costs i,  11 

not  disqualified,  because  resident  of  town  interested  in  ac- 
tion      i,  11 

not  to  practice  in  his  own  court i,  13 

law  partner  or  clerk  not  to  practice  in  his  court i,  13 

of  court  of  appeals,  not  to  practice i,  13 

of  certain  courts  of  record  not  to  practice i,  13 

not  to  sit  in  review  of  his  own  decision i,  13 

when  disqualified  by  age i,  13 

of  superior  city  court,  powers  of i,  47 

of  court  of  common  pleas,  powers  of i,  49 

county  judges  in  certain  cases,  powers  of i,  49 

powers  of,  out  of  court i,  57 

when  court  is  of  limited  jurisdiction i,  57 

of  superior  city  court,  when  has  power  of  supreme  court. .     i,  57 

when  may  make  orders  out  of  court i,  58 

cannot  grant  stay  of  proceedings  for  more  than  twenty 

days 1,  304 

when  may  vacate  order 1,  316 

before  whom  supplementary  proceedings  had iii,  416 

JUDGE'S  MINUTES: 

motion  for  new  trial  on ii,399, 401 

what  notice  of,  may  be  given  ii,  400 

JUDICIAL  SALE: 

See  Sale. 
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JUDGMENT: 

entered  on  Sunday,  void 

may  be  entered  on  election  or  town  meeting  day 

when  may  be  entered  or  docketed 

attorney  may  satify  within  two  years 

limitation  of  action  on , 

when  leave  to  sue  necessary 

from  what  court  leave  to  be  obtained i, 

may  be  granted,  nunc  pro  tunc 

how  entered  against  defendants  severally  liable 

when  may  be  taken  without  application  to  the  court 

motion  to  set  aside,  when  made 

how  pleaded 

on  account  of  f ri  volousness  of  answer 

See,  also,  PLBADnsra. 

demand  for,  in  complaint 

demand  for  in  answer 

interlocutory  may  he  demanded 

on  counter  claim 

on  failure  to  reply 

when  proceedings  upon  will  be  restrained 

undertaking  required  on  injunction  to  stay  proceedings 

upon 

how  levy  made  upon 

after  attachment,  how  to  be  satisfied 

on  service  by  publication,  on  what  property  enforced 

when  entered  for  part  of  claim  admitted 

See  Satisfaction — Compbomisb. 

confession  of ,  may  be  amended i, 

how  may  be  amended 1, 

motion  to  vacate  for  irregularity  to  be  made  within  one 

year 

what  defects  cured  by 

action  not  abated  after  interl.  cutory 

cannot  be  entered  on  verdict,  etc.,  rendered  after  death  of 

party , . . ." 

on  issue  of  law,  see  Issub. 
what  entered  when  exceptions  heard  at  general  term  in  first 

instance ii, 

motion  for  final,  after  reference  to  take  account ii, 

costs,  where  offer  of  has  been  made ii, 

costs  of  where  offer  of  has  been  made  in  county  court ii, 

when  more  favo  able  than  offer  of,  entitled  to  costs ii,490, 

costs  of  application  for,  on  special  verdict ii, 

clerk's  fee  in  entering  or  docketing ii, 

defined ii, 

final,  what  is ii,  493,  563, 

interlocutory,  what  is , ii, 

distinction  between  and  order ii, 

when  to  be  entered ii, 

when  judge  out  of  court  may  order ii, 
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where  issue  joined,  clerk  cannot  enter  -without  order. ....  ii,564,  565 

in  divorce  case,  not  to  be  entered  without  special  order. ...  ii,  565 

when  signed  by  the  clerk ii,  565 

only  one  in  an  action ii,  565 

"what  constitutes ii,  565 

judgment  roll,  by  whom  prepared ii,  566 

what  to  consist  of ii,566,  568 

tobeflled ii,  566 

endorsement  on ii,  567 

when  to  be  filed  in  office  of  secretary  of  state ii,  567 

must  conform  with  verdict  or  decision ii,  567 

when  recitals  sufficient  to  show  jurisdiction ii,  567 

what  defects  in  amendable ii,  568 

judgment  book  to  be  kept  by  the  clerk ,  ii,  668 

to  be  docketed ii,  669 

transcript  of  . ii,  570 

formof ii,  671 

time  of  actual  entry  should  appear  in il,  673 

what  recitals  to  contain ii,  673 

effect  of  recitals  in , . . .  ii,  573 

mandatory  part  of ii,  573 

against  whom  entered ii,  573 

may  grant  affirmative  relief  to  one  defendant  against  an- 
other    ii,  674 

wnen  sever.!  1  judgments  may  be  entered ii,  674 

in  action  on  joint  liability ii,  574 

in  aciion  on  joint  and  several  obligation ii,  575 

how  entered  where  action  severed ii,  575 

by  default  against  infant  defendant ii,  575 

what  relief  granted  by,  where  no  answer ii,  676 

where  answer  interposed  any  proper  relief  may  be  granted 

by ii,676,577 

from  what  time  judgment  bears  interest ii,  677 

interest  upon  in  action  for  damages  for  causing  death ii,  .578 

effect  of  dismissing  complaint ii,  678 

lienof.. ii,  579 

not  made  a  lien  on  personal- property  by  entry ii,  679 

becomes  a  lien  on  personal  property  by  docketing ii,  679 

not  lien  until  judgment  roll  filed ii,  579 

on  what  real  property  a  lien ii,  679 

against  decedent  not  a  lien  on  real  estate ;  ii,  581 

duration  of  lien ii,  681 

on  property  sold  after  lien  expires  ii,  683 

minute  to  be  made  upon  reversal  or  modification  of ii,  583 

lien  of ,  how  suspended  or  determined  on  appeal ii,  583 

effect  of  suspension  on  appeal ii,  584 

notice  of  application  to  suspend  lien  of ii,  584 

effect  of  s  ich  suspension ii,  584 

reversal  of,  discharges  lien. .   ii^  485 

docket  of,  when  cancelled  or  discharged ii,  585 
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satisfaction  of,  by  whom  executea ii,  585 

to  be  acknowledged ii,  586 

to  be  given  on  satisfaction  or  payment  of  judgment ii,  586 

assignment  of,  to  be  acknowledged ii,  586 

trustee  may  file  notice  of  ownership  of ii,  586 

how  satisfied  on  return  of  execution ii,  586 

clerk  to  discharge  docket  of,  on  filing  certificate  of  reversal 

or  satisfaction ii,  587 

levy  of  execution  on,  under  satisfaction  of ii,  587 

lien  of,  how  restored ii,  588 

by  default,  when  may  be  entered ii,  589 

order  in  default  not  necessary ii,  589 

not  to  be  entered  by  default,  while  answer  stands ii,-  589 

when  defendant  entitled  to  notice  of  applieation  for ii,  5!)0 

demand  by  defendant  of  notice  of  computation  of  damages    ii,  590 

when  can  be  taken  without  application  to  court ii,  592 

how  amount  of  final,  determined ii,  593 

when  application  for,  necessary. ii,  594 

when  application  to  be  made ii,  595 

where  made  when  part  of  defendants  have  answered. .    ii,  596 

papers  required  on  such  application ii,  596 

proceedings  on ,   ....    ii.  597 

when  proof  must  be  taken  to  enable  court  to  enter ii,  597 

assessment  of  damages  on  application  for ii,  597 

how  damages  ascertained  in  actions  of  replevin ii,  598 

proof  on  default  in  ejectment ii,  599 

in  partition ii,  599 

in  foreclosure ii;  599 

reference  on  application  for,  where  executed ii,  600 

damages  in  action  of  tort ii,  600 

on  writ  of  inquiry,  see  Writ  of  Inquiby. 
proceedings  on  application  for,  after  assessment  of  dam- 
ages     ii,  603 

when  application  required ii,  604 

application  for  where  no  personal  service ii,  604 

what  proof  required  where  no  personal  service ii,598, 604 

undertaking  required  in  such  cases    ii, 598,  605 

papers  required  on  application ii,  605 

proceedings  on  application  for,  where  judgment  absolute 

has  been  ordered ii,  605 

entry  of  after  general  verdict ii,  608 

must  conform  to  verdict ii,  608 

how  entered  where  party  entitled  to  increased  damages ii,  609 

on  special  verdict  how  entered,  see  Verdict,  Special. 

how  entered  after  trial  by  court  or  referee ii,  610 

must  conform  to  decision  or  report ii,  610 

after  trial  of  issue  of  law,  how  final  entered ii,  6H 

cannot  be  entered  until  all  i-sues  disposed  of ii,  6U 

when  clerk  may  compute  damages  after ii,  611 

72 
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when  application  must  be  made  to  court ii,  611 

after  trial  of  issues  of  law  and  fact  in  same  action ii,  613 

after  trial  of  specific  questions  of  fact  by  jury ii,  613 

motion  for  where  to  be  made ii,  614 

effect  of  findings  of  jury ii,  615 

proceedings,  where  remaining  issues  have  been  referred,    ii,  614 

judgment  after  trial  of  specific  questions  of  fact  by  referee,    ii,  615 

where  exceptions  ordered  to  be  heard  at  general  term ii,  615 

on  verdict  subject  to  opinion  of  the  court ii,  616 

application  for  final  judgment,  after  hiaring  upon  inter- 
locutory judgment ii,  617 

for  affirmance  of  interlocutory  judgment  by  general 

term ii,  616 

settlement  of ii,  618 

who  may  move  to  vacate  for  irregularity ii,618,  623 

for  what  causes  vacated ii,  618 

meaning  of  term,  ' '  error  in  fact " ii,  618 

motion  to  set  aside  for  must  be  made  within  two  years,    ii,  633 

who  may  move  to  set  aside  for ii,  634 

remedy  for  irregularity,  by  motion  to  vacate ii,  619 

when    motion   to   vacate  for  irregularity  must  be  made 

within  one  year ii,  633 

notice  of  motion  for  what  term  must  be  made ii,  625 

service  of  notice  of  motion  to  vacate ii,  625 

papers  used  on  motion ii,  626 

opposing  affidavits  ii,  627 

order  what  to  contain ii,  637 

may  allow  judgmeut  to  be  amended ii,  637 

restitution  may  be  ordered         ii,  637 

motion  to  vacate  by  bankrupt  after  discharge ii,  620 

power  to  vacate  exists  independent  of  statute 11,620,-621 

correction  of,  only  by  appeal  or'motion ii,  631 

vacating  judgment  by  confession,  see  Confession  of 
Judgment. 

in  what  cases  judgment  will  be  corrected ii,  631 

by  confession,  see  Confession  of  Judgment. 

on  appeal  to  court  of  appeals,  see  Court  of  Appeals. 

of  inferior  court,  appeals  from  to  -general  term ii,  719 

See  General  Term. 
of  city  court  of  New  York,  appealable  to  general  term  of 

common  pleas ii,  734  ■ 

on  appeal  from  inferior ii,  780 

appeal  from,  to  general  term  of  same  court ii,  731 

See  General  Term. 

on  appeal  in  same  court it, 746, 747 

of  surrogate's  court,  see  Decree. 

on  appeal  from  surrogate's  court ,    ii,  760 

on  appeal  from  justice  of  the  peace ii,  779 

enforcement  of  by  execution,  see  Execution. 

what  may  be  enforced  by  execution ii,  786 
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what  enforced  by  proceedings  for  contempt ii,  787 

8ee  Contempt. 

effect  of,  in  ejectment iii,   3,    30 

in  ejectment  when  estate  of  plaintiff  has  expired iii,  18 

how  premises  identified  in iii,  19 

form  of,  in  ejectment iii,    18,  19 

effect  of iii,  30 

when  conclusive iii,  31 

against  whom  conclusive. iii,  31 

in  partition,  effect  of,  in  action  by  infant iii,  35 

interlocutory  in  partition,  see  Partition. 

final  in  partition iii,  80 

See,  also.  Partition. 

effect  of  final,  in  partition iii,  83 

by  default,  in  action  for  admeasurement  of  dower iii,  94 

interlocutory  in  action  for  admeasurement  of  dower iii,  96 

final,  in  action  for  admeasurement  of  dower iii,  103 

in  action  for  foreclosure  of  mortgage iii,  115 

for  deficiency  in  foreclosure,  see  Foreclosueb. 

how  entered  in  strict  foreclosure iii,  136 

See,  also.  Strict  Foreclosure. 

in  action  to  foreclose  lien  on  chattel iii,  139 

in  action  to  determine  conflicting  claim  to  real  property. . .     iii,147, 149 

effect  of iii,  149 

in  action  for  waste,  what  to  contain iii,  155 

for  nuisance iii,  160 

of  replevin iii,  178 

to  annul  a  marriage , iii,  309 

for  divorce iil,330,  333 

for  separation iii,  336 

for  dissolution  of  corporation iii,  374 

to  annul  corporation iii,  380 

against  executor  or  administrator iii,  288 

against  next  of  kin  or  legatee iii,  304 

against  devisee  or  heir  at  law iii,  310 

to  establish  or  impeach  a  will iii,  318 

in  judgment  creditor's  action iii,  343 

by  or  against  joint  stock  association iii,  350 

in  taxpayer's  action iii,  364 

against  joint  debtors  iii,  365 

to  charge  joint  debtor  not  summoned iii,  373 

against  usurper  of  ofiice  or  franchise iii,  39S 

JUDGMENT  CREDITOR'S  ACTION: 

no  limitation  as  to  jurisdiction  of  superior  city  courts  in. . .     i,  46 

against  executors  or  administrators,  how  enforced i  113 

receiver  in ^'  ° ' ' 

defined ijl'  820 

when  may  be  brought Iji.  320 

object  of  the  action iii.  320 

how  far  replaced  by  supplementary  proceedings iii,  330 
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JUDGMENT  CREDITOR'S  ACTION— (Continued):              vol.  page 

kinds  of  judgment  creditor's  actions lil,  331,323 

what  are  equitable  assets iii,  831,323 

may  be  brought  to  reach  trust  lor  benefit  of  judgment 

debtor..- ' iii,  332 

when  brought  to  establish  liens  on  lands  conveyed  to  third 

person iii,  323 

may  be  maintained  to  remove  obstructions  to  sale  by  execu- 
tion   iii,  333 

not  maintained  against  corporation iii,  334 

how  far  regulated  by  statute iii,  324 

remedy  at  law  must  be  exhausted iii,  334 

mere  contract  creditor  cannot  maintain iii,  335 

judgment  must  have  been  docketed Iii,  326 

when  maintamed  on  judgment  against  joint  debtors iii,  326 

judgment  against  executor,  when  not  suflBcient  to  maintain 

action .' iii,  326 

when  may  be  brought  by  trustee  without  judgment iii,  836 

when  execution  must  be  returned  unsatisfied iii,  326,327 

when  brought  in  ad  of  execution iii,  338 

effect  of  relurn  of  outstanding  execution  in  such  action. . . .  iii,  828 

when  cannot  be  brought  in  aid  of  attachment iii,  339 

l)y  whom  brought  after  assignment  for  benefit  of  creditors,  iii,  339 

what  creditor  may  bring  action  iii,  380 

who  may  join  when  action  brought  by  one  in  behalf  of  all,  iii,  330 

assignee  of  judgment  may  bring  action iii,  331 

who  must  be  parties  defendant iii,  331 

when  one  of  several  judgment  debtors  need  not  be  joined. .  iii,  381 

when  personal  representatives  must  be  brought  in iii,  333 

when  heirs  at  law  must  be  brought  in iii,  333 

fraudulent  grantee  or  incumbrancer  must  be  made  defend- 
ant in , iii,  332 

complaint,  what  to  contain iii,  338 

answer  in iii,  335 

lien,  how  acquired  by iii,  336 

when  attaches iii,  386 

in  action  to  reach  personal  property iii,  337,336 

how  discharged iii,  337 

continues  after  death  of  judgment  debtor iii,  337 

upon  what  property  attaches iii,  337 

to  what  time  relates iii,  337 

wlien  subsequent  purchaser  takes  subject  to iii,  338 

injunction,  what  may  be  restrained  by iii,  338 

effect  of iii,  386,339 

when  will  be  granted iii,  338 

what  will  be  violation  of • iii,  339,340 

receiver  in,  when  may  be  appointed iii,  840 

when  necessary  to  perfect  lien  . ; iii,  340 

to  what  time,  title  of  relates iii,  341 

discovery,  how  may  be  compelled  by iii,  341,342 

judgment,  what  directions  must  be  contained  in iii,  343 
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usual  provisions  of iii, 

how  property  direcied  to  be  sold  in iii, 

■wliat  title  acquired  to  property  sold  under iii, 

what  disposition  to  be  made  of  surplus  in iii, 

when  rights  of  grantee  will  be  protected  by iii,  344,345 

provisions  in,  where  action  brought  to  reach  choses  in 

action , iii, 

when  instituted  under  contract  for  real  property  . .  iii, 

costs  in iii. 

See,  also,  Supplementakt  Pboceedings. 
JUDGMENT  ROLL: 

in  action  to  annul  corporation,  where  to  be  filed iii, 

JTJDICIA.L  NOTICE: 

taken  of  constitution  of  United  States  and  laws  of  congress,    ii, 
JURISDICTION: 

of  courts  of  record 

cannot  be  exercised  without  the  State 

how  restricted  by  constitution  and  laws  of  United  States. . . 

intention  to  deprive  courts  of,  never  presumed 

in  suits  against  foreign  corporations 

on  causes  of  action  arising  outside  of  the  State 

for  specific  performance  of  contract  to  convey  lands  without 

the  State 

in  patent  cases 

as  to  lands  outside  of  the  State 

as  to  penal  laws  of  another  State 

on  liabeas  corpus  by  United  States  soldier 

as  to  property  of  non-resident  attached  within  the  State. . . . 
in  ejectment,  against  person  claiming  as  United  States  officer. 

amonsr  what  courts  divided 

when  acquired  in  an  action 

by  substituted  service  of  summons 

of  person,  given  by  general  appearance 

of  subject  matter,  not  given  by  appearance 

irregularity  which  goes  to,  when  cannot  be  waived 

of  the  various  courts,  see  their  respective  titles. 

JURORS: 

may  be  drawn  for  adjourned  term i, 

qualification  of,  see  Trial  Jurok. 

withdrawal  of ii, 

feesof ii. 
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JURY: 

maybe  discharged  on  Sunday i, 

what  cases  tried  by , ii, 

how  right  to  trial  by,  waived ii, 

struck,  see  Struck  Jury. 

foreign,  see  Foreign  Jury. 
how  drawn  on  trial ii, 

consultation  of,  see  Trial  by  Jury. 
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new  trial  for  misconduct  of ii,  403 

on  writ  of  inquiry. ii,  603 

judgment,  after  trial  by,  of  specific  questions  of  fact ii,  613 

JUSTICES: 

of  supreme  court,  to  appoint  terms  and  circuits i,  6 

not  to  practice i,  13 

powers  of i,  40 

wliat  may  do,  out  of  court i,  67 

wlien  may  make  orders  in  action  in  county  court i,  58 

JUSTICE'S  COURT: 

limitation  of  actions,  upon  judgment  of . . , i,  70 

JUSTICE'S  COURT  OF  A  CITY: 

appeal  when  taken  to  court  of  appeals  from  action  com- 
menced in Ji,  694 

JUSTICE  OF  THE  PEACE: 

docket  book,  of  what  facts  evidence ii,  100 

transcript  of  docket  of,  when  may  be  read  in  evidence  ....  ii,  100 

proceedings  before,  how  may  be  proved ii,  100 

in  adjoining  state,  proof  of  proceedings  before ii,  105 

costs  of  plaintiff,  in  actions  of  which  no  jurisdiction il,458,  461 

costs  against,  in  action  for  false  return ii,461, 463 

transcript  of  judgment  to  be  furnished  by ii,  570 

appeal  to  court  of  appeals  in  action  commenced  before. ...  ii,  694 

who  may  appeal  from  judgment  of ii,  763 

judgments  of,  only  reviewed  by  appeal ii,  763 

what  judgments  may  be  reviewed ii,  764 

to  what  court  appeal  may  be  taken ii,  764 

when  appeal  must  be  taken ii,  764 

when  notice  required  to  limit  time  to  appeal   ii,  765 

how  time  to  appeal  computed ii,  765 

notice  of  appeal  what  to  contain ii,  765 

by  whom  signed ii,  765 

when  undertaken  must  be  served  with ii,766,  768 

upon  what  notice  to  be  served ii,  766 

how  served  upon  respondent ii,  767 

payment  of  costs  and  fees  upon  serving ii,  766 

what  defects  upon  appeal  may  be  amended ii,767,  768 

security  to  perfect  appeal ii,  768 

to  stay  execution ii,  768 

requirements  of  undertaking ii,  769 

service  of  undertaking ii,769,  770 

when  proceedings  stayed  by ii,  770 

justification  of  sureties ii,  770 

filing  of  undertaking  when  justice  cannot  be  found. . .  ii,  771 

return  of  justice  when  to  be  made    ii,  771 

what  to  contain ii,773, 773 

errors  of  need  not  be  specified  in  notice ii,  776 

liability  of  justice  upon ii,  773 

process  must  be  returned  with ii,  773 
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notice  of  appeal  must  be  attached  to ii,  773 

further  return  when  may  he  ordered > ii,  773 

proceedings  where  no  return  can  he  had ii,  774 

when  appeal  may  he  made  upon  affidavits ii,  775 

hearing  when  error  of  fact  alleged ii,  775 

what  questions  may  be  raised  upon  appeal  ii,775,  776 

principles  of  determination ii,776,  777 

for  what  errors  judgment  of  will  be  reversed ii,  777 

when  judgment  by  default  will  be  set  aside ii,  777 

defendant  must  show  good  defense    ii,  777,  778 

what  papers  used  on  hearing ii,  778 

at  what  term  hearing  may  be  had ii,778,  779 

what  judgment  to  be  rendered  on  appeal ii,  779 

judgment  of,  may  be  modified  on  appeal ii,779,780 

judgment  where  new  trial  directed  before    ii,  780 

judgment-roll  on  appeal '. ii, 780, 781 

restitution  when  will  be  ordered ii,  781 

when  new  trial  may  be  had  in  county  court ii,  783 

right  to,  determined  by  pleadings ,  ii,  783 

when  action  deemed  in  county  court ii,  783 

jurisdiction  of  county  court,  after  appeal ii,  783 

what  amendments  of  pleadings  may  be  -allowed ii,  784 

when  case  may  be  put  on  law  calendar ii,  784 

compromise  after  return  ....'. ii,  785 

L. 
LACHES: 

what  excuses,  on  motion  to  vacate  for  irregularity i,  653 

LANDLORD: 

when  possession  of  tenant,  not  adverse  to i,  68 

LEAVE  TO  SUE: 

when  necegsary i,  91 

in  action  on  judgment i,  91 

in  action  on  mortgage. i,  93 

in  action  on  official  bond i,  94,334 

in  action  to  dissolve  a  corporation i,  96 

in  action  by  receiver i,  98 

in  action  against  receiver i,  99 

in  action  by  or  against  committee  of  incompetent  person. .  i,  99 

in  action  of  partition  by  infant i,  100 

as  poor  person i,  101 

when  party  may  have  leave  to  defend i,  103 

receiver,  must  be  obtained  from  court 1,  587 

LETTERS  PATENT: 

how  proved ii,  103 

action  to  vacate  to  be  tried  by  jury ii,  188 

LEGACY: 

action  for,  where  brought  against  executor iii,  384 
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LEGATEE:                                                                                 vol.  fage. 

action  by  creditor  of  decedent  against iii,  29& 

See,  also.  Decedent. 
LEGISLATURE: 

when  may  take  away  franchise  from  corporation iii,  378 

LETTERS  ROGATORY: 

when  issued 11,  37 

only  upon  written  interrogatories ii,  37 

See  Commission. 
LEVY: 

See  Execution. 
LIBEL: 

rule  for  pleading  in i,  255, 

when  publication  of,  restrained  by  injunction 1,  469 

examination  of  party  in  action  for ii,  4 

LIEN: 

of  attorney  for  services , 1,  30,  31 

of  attorney,  whether  notice  of  required 1,  83 

right  of  parties  to  settle  without  regard  to i,  33 

hmr  may  be  enforced i,  33 

01  one  suing  as  a  poor  person i,  34 

of  judgment,  iSsc  Judgment. 

in  partition,  how  ascertained iii,  44 

pullication  of  notice  for iii,  45 

amount  of,  how  to  be  paid  in  partition iii,  78 

application  for  payment  of,  by  whom  made iii,  78 

upon  whom  such  notice  served iii,  78 

how  moneys  to  be  apportioned iii,  79 

on  chattel,  action  for  foreclosure  of iii,  137 

when  and  where  maintamed iii,  137 

proceedings  in  action iii,  138 

complaint,  what  to  contain iii,  138 

when  triable  by  jury iii,  139 

final  judgment  in iii,  139 

what  to  contain iii,  139 

sale,  how  to  be  made iii,  139 

seizure  of  chattels  in iii,139, 140 

proceedings  on   in  courts  not  of  record iii,  140 

of  plaintiff,  in  judgment  creditor's  action iii,  336 

in  supplementary  proceedings  by  service  of  order iii,438,  439 

LIMITATION  OF  ACTION: 

includes  special  proceedings i,  88 

by  people  for  the  recovery  of  real  property i,  62 

what  adverse  possession  bars  people 1,  63 

by  party  other  than  people,  for  recovery  of  real  property. .     i,  63 

for  dower     i,  63 

when  limitation  begins  to  runs  against  real  property i,  63 

entry,  when  sufficient  as  a  claim 1,  64 

presumption  of  ti fie i,  64 

occupation  presumed  to  be  under  legal  title 1,  64 

possession  under  written  title,  what  included  in i,  65. 
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LIMITATION  OF  ACTION— (Continued):  vol. 

when  deemed  adverse i, 

possession  not  founded  on  written  instrument,  what  in- 
cluded in 

when  deemed  adverse 

possession  without  claim,  not  sufficient 

when  possession  of  tenant,  not  adverse  to  landlord 

right  not  impaired  by  death  of  occupant 

what  disabilities  prevent  running  of  the  statute 

actions  other  than  for  the  recovery  of  real  property 

judgment  or  decree  of  court  of  record 

presumption  as  to  payment  of 

how  presumption  overthrown 

how  presumption  of  payment  pleaded 

to  redeem  from  mortgage,  when  barred 

on  sealed  instrument 

for  specific  performance 

to  enforce  payment  of  legacy  charged  on  land 

forty  years,  what  actions  barred  in 

twenty  years,  what  actions  barred  in 

six  years,  what  actions  barred  in 

three  years,  what  actions  barred  in 

two  years,  what  actions  barred  in 

one  year,  what  actions  barred  in 

ten  years,  what  actions  barred  in 

on  contract,  when  barred  in  six  years 

against  coroner  or  constable 

for  penalty  or  forfeiture 

to  the  people 

given  to  the  prosecutor 

against  executor  or  trustee 

for  negligence 

for  personal  injury 

for  death  by  negligence 

to  annul  a  marriage 

for  escape 

to  recover  strays  seized  on  the  highway 

to  recover  excess  of  interest  paid 

against  trustee,  for  debt  of  corporation 

for  equitable  relief 

by  the  people  for  spoliation 

applies  to  the  people 

for  claims  against  the  people 

against  non-resident 

against  foreign  corporation 

what  prevents  running  of  statute 

where  defendant  dies  without  the  State 

between  death,  and  granting  of  letters 

where  plaintiff  dies  before  expiration  of  time 

against  executors  or  administrators 
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LIMITATION  OF  ACTION— (Continued):                              tol.  page 

reversal  of  judgment,  when  extends  time  of i,  81 

when  extended,  by  submission  to  arbitration  . . : i,  81 

discontinuance,  eJIect  of,  wliere  counterclaim  pleaded i,  82 

what  actions  not  within  the  statute i,  83 

computation  of  time  under  statute. i,  83 

in  action  on  open  account ; i,  83 

by  principal  agaiast  agent  for  negligent  act i,  83 

where  demand  necessary i,  84 

against  trustee  for  detention  of  property i,  84 

on  deposits i,  84 

on  demand  notes i,  84 

on  checks , i,  84 

by  trustee  against  cestui  que  trust i,  84 

by  surety  or  endorser i,  85 

by  attorney  for  services i,  85 

by  factor i,  85 

in  conversion i,  85 

for  tort i,  85 

against  director  for  failure  to  report i,  85 

cause  of  action  barred,  not  a  defense  or  counterclaim i,  85 

acknowledgment,  or  new  promise  to  prevent  running  of 

the  statute,  must  be  in  writing i,  86 

what  is  sufficient  to  prevent  running  of  statute i,  86 

by  whom  acknowledgment  may  be  made i,  87 

how  statute  must  be  pleaded  to  be  available i,  88 

when  general  statute  does  not  apply i,  88 

when  action  deemed  begun i,  89 

attempt  to  commence  action,  effect  of i,  89 

LIS  PENDENS: 

See  Notice  of  Pendency. 

LOAN  COMMISSIONERS: 

action  against,  how  brought i,  118 

LUNATICS: 

how  summons  served  upon i,  151 

when  court  may  appoint  guardian  (itZ  foYem  for i,  153 

receiver  in  action  by  or  against i,  580 

M. 

MALICIOUS  PROSECUTION: 

what  must  be  alleged  in  action  for i,  331 

MANDAMUS: 

issue  of  fact  joined  upon,  to  be  tried  by  juiy ii,  188 

MANDATE: 

sheriff  must  receipt  for i,  18 

amendment  of i,  636 

MARRIAGE: 

limitation  of  action  to  annul i,  75 

of  woman,  does  not  abate  action i,  661 
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statute  of  limitations  runs  against i,  64 

MATRIMONIAL  ACTION: 

jurisdiction  of  courts  in iii,  198 

what  endorsement  required  on  summons  in iii,  207 

action  to  annul  a  marriage iii,  199 

by  married  woman  under  age  of  sixteen iii,  199 

hj  either  party iii,  300 

because  contracted  before  age  of  legal  consent Iii,  201 

because  former  husband  or  wife  of  party  was  living. . .  iii,  201 

because  one  party  was  idiot  or  lunatic iii,  203 

where  consent  obtained  by  force  or  fraud iii,  204 

for  impotency iii,  205 

when  action  must  be  brought iii,  206 

proceedings  in  action iii,  207 

domicil  of  wife  in iii,  207 

alimony  and  counsel  fee  in iii,  208 

order  allowing  person  to  maintain  action  in iii,  208 

what  notice  requiriid  for iii,  209 

how  vacated iii,  209 

what  proof  required  on  default  in iii,  209 

when  new  trial  by  jury  must  be  had iii,  209,210 

when  judgment  opened iii,  209 

proceedings  in,  after  default iii,  210 

what  referee's  report  to  contain iii,  210 

application  for  judgment  on  referee's  report iii,  210 

effect  of  final  judgment  in iii,  211 

action  for  divorce , iii,  211 

in  what  cases  it  may  be  brought iii,  211 

jurisdiction  of  court  exists  only  by  statute iii,  211 

what  necessary  to  jurisdiction  of  superior  city  court. . .  iii,  212 

when  married  woman  deemed  resident iii,  212 

in  what  cases  plaintiff  not  ent  tied  to  divorce iii,  212 

procurement,  when  defeats  action iii,  212,213 

what  is  procurement iii,  214 

connivance,  defeats  action iii,  212,214 

what  is  connivance iii,  214 

forgiveness  defeats  action iii,  312,214 

effect  of  voluntary  cohabitation  by  wife iii,  212,314 

what  revives  cause  of  action iii,  215 

how  procurement,  connivance,  or  condonation  made  to 

appear  on  default iii,  214 

adultery  of  plaintiff  an  absolute  bar iii,  212,316 

proceedings  in Iii,  316 

complaint,  what  to  coutain iii,  217 

how  adultery  to  be  alleged  in iii,  217 

what  alleged,  when  custody  of  children  desired iii,  218 

whether  necessary  to  negative  procurement,  connivance 

or  forgiveness iii,  312 

when  receiver  may  be  appointed  in iii,  212 

cannot  be  joined  with  action  for  separation iii,  219 
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proceedings  on  default iii,        218 

order  of  reference  on iii,        218 

allegations  of  adultery,  how  proved  on iii,  319,223 

proof  required  of  no  judgment  of  divorce  against 

plaintiff iii,        219 

confessions   of    defendant,   wlien    sufficient   proof  of 

adultery iii,        320 

judgment  only  entered  by  direction  of  court iii,        220 

■when  court  may  refuse  to  confirm  report  of  referee. . . .  iii,  230,221 

answer,  need  not  be  verified iii,        231 

recrimination  or  condonation  must  be  pleaded iii,        331 

counterclaim,  when  may  be  interposed iii,        221 

cruel  and  inhuman  treatment  not  a  defense iii,        223 

trial  by  jury,  matter  of  right iii,        223 

paramour  not  permitted  to  intervene iii,        223 

judgment,  regulations  with  regard  to iii,        323 

legitimacy  of  child,  how  affected iii,        223 

husband  may  be  required  to  provide  for  children iii,        223 

effect  of,  on  property  of  the  wife iii,        223 

effect  of,  on  husband's  interest  in  wife's  property iii,  223, 224 

effect  on  dower  of  wife,  when  husband  plaintiff iii,        224 

rules  with  regard  to  custody  of  children iii,        224 

custody  of  children,  how  awarded iii,        224 

to  what  extent  judgment  as  to  custody  may  be 

modified iii,  ,     224 

support  of  wife iii,225,  226 

costs  may  be  awarded iii,        226 

counsel  fees  and  allowances,  what  may  be  made iii,326,  327 

remarriage  of  guilty  party iii,227,  22§ 

when  judgment  may  be  vacated iii, 228, 229 

rules  as  to  vacating  judgment iii,228,  229 

action  for  separation,  for  what  causes  may  be  maintained. .  iii,        229 

only  adjudged,  v  hen  authorized  by  statute iii,        230 

not  to  be  encouraged iii,        230 

what  is  cruel  and  inhuman  treatment iii,230,  231 

when  charge  of  adultery  cruel  and  inhuman iii,        231 

what  constitutes  abandonment iii,        283 

who  may  bring  action  for  separation iii,        333 

complaint,  what  to  contain iii,        Si33 

answer,  may  set  up  misconduct  of  plaintiff iii,        234 

what  misconduct  operates  as  defense ...  iii,        234 

counterclaim  may  be  alleged  in iii,        234 

provocation  may  be  alleged  by  defendant iii,        234 

what  is  rondonation iii,        235 

proceedings  in  the  action  iii,        235 

cannot  be  joined  with  action  for  divorce iii,        235 

not  stayed,  because  committee  appointed  fordefendant.  iii,        235 

proceedings  on  default iii,        236 

trial  by  jury  not  a  matter  of  right  in iii,        336 
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judgment  on  report  of  referee,  only  entered  on  applica- 
tion to  the  court iii,  236 

"when    husband    required    to    provide    for    wife    and 

children iii,  236 

allowance  for  wife,  not  made  where  husband  succeeds,  iii,  236 

for  alimony,  not  to  be  modified iii,  236 

for  care  and  custody  of  children  may  be  modified iii,  236 

on  evidence  of  reconcilation,  judgment  may  be  revoked,  iii,  237 
children,  custody  and  maintenance  may  be  provided  for  in 

action  of  separation  or  divorce iii,  237 

what  to  be  considered  in  such  orders iii,  237 

security  may  be    required    from    parent    to    whom 

awarded     iii,237, 238 

application,  what  to  appear  upon iii,  238 

alimony  or  counsel  fees,  may  be  allowed  in  divorce  or 

separation iii,  238 

when  allowed  in  action  to  annul  a  marriage iii,208, 238 

in  what  cases,  power  to  allow  derived  from  statute  ....  iii,  238 

not  allowed  unless  relation  of  husband  and  wife  exists,  iii,  238 

granting  of,  discretionary iii,  239 

rules  with  regard  to,  in  action  for  divorce iii,  289 

in  action  for  separation iii,  240 

what  allowances  for  specific  purposes  may  be  made. . . .  iii,  241 

what  sums  will  be  allowed  for  counsel  fees iii,  242 

what  considered  in  fixing  temporary  alimony. ........  iii,  242 

order  for,  may  be  modified iii,  343 

application  for,  how  to  be  made iii,  243 

when  to  be  made iii,  243 

what  to  appear  on  application  for iii,  244 

reference  on,  when  will  be  ordered iii,  244 

order  for,  what  to  contain iii,  244 

terms,  what  may  be  imposed  upon iii,  245 

payment  of,  how  to  be  compelled iii,  245 

sequestration  of  defendant's  property,  how  ordered iii,  246 

when  compelled  by  proceedings  for  contempt iii,  347 

answer  may  be  stricken  out  for  failure  to  comply  with 

order iii,  348 

MERITS,  AFFIDAVIT  OF: 

See  Affidavit  of  Merits. 
MISTAKE: 

of  officer  of  court,  how  corrected 

of  court,  party  not  to  suffer  by 

relief  against,  when 

must  be  applied  for  within  one  year 

notice  required  to  set  time  running 

power  of  court  to  relieve  against,  not  given  by  statute 

what  will  be  relieved  against 

relief  against,  discretionary 

relief  will  be  denied  for  laches 


14 
633 
648 
648 
648 
648 
649 
649 
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MORTGAGE:                                                                             vol.  pa&e 

■when  leave  to  sue  upon  necessary i,  93 

wlio  must  be  plaiutiiis  in  action  to  foreclose i,  133 

■who  must  he  defendants  in  action  to  foreclose i,  133 

person  liable  for  deficiency  may  be  joined  as  defendant. ...  i,  134 

■when  notice  of  pendency  must  be  filed  in  action  of 1, 181,183 

■when  mortgagee  cannot  maintain  ejectment  on iii,  6 

foreclosure  of,  see  Fokeclosukb. 

nature  of,  at  common  law iii,  106 

nature  of,  in  equity iii,  lOT 

MORTGAGEE: 

cannot  maintain  ejectment iii,  6 

when  regarded  as  legal  owner  of  la*id iii,  107,108 

remedies  of,  on  mortgage iii,  108 

howpursued  atcommon  law iii,  108 

one  of  joint,  may  be  plaintiff  in  foreclosure iii,  111 

MOTIONS: 

defined i,  188 

contested  cannot  be  heard  in  chambers i,  8 

when  made  out  of  court  in  first  district i,  58 

not  a  remedjr i,  188 

enumerated,  defined i,  189 

non-enumerated,  defined ' i,  189 

■where  made i,  190 

before  a  judge  out  of  court i,  191 

in  first  district i,  190 

when  may  be  heard  by  another  judge i,  191 

must  be  made  at  special  term i,  190' 

■when  may  be  made  at  circuit i,  190 

contested,  cannot  be  made  at  chambers i,  191 

in  seventh  judicial  district i,  191 

for  irregularity,  when  made i,  189 

to  set  aside  judgment,  w  hen  made , . i,  189 

to  change  place  of  trial,  when  made i,  189 

for  settlement  of  issues,  when  made i,  189 

to  correct  pleadings,  when  made i,  189 

requisites  of  papers,  on i,  193 

when  defects  in  waived * i,  193 

copies  of  papers  must  be  served  with  notice  of i,  193 

when  copies  need  not  be  served i,  193 

only  papers  served,  or  referred  to  in  notice  to  be  read,  on,  i,  193 

how  new  facts  presented  by  moving  party  on i,  193 

See,  also,  Affidavit. 
See,  also,  Petition. 

opposing  alBdavits  on i,  201 

See,  also,  Notice  of  Motion. 

costs  on,  must  be  asked,  if  desired i,  202 

See,  also,  Order  to  Show  Cause. 
See,  also.  Stay  of  Proceedings. 

when  notice  of,  may  be  countermanded i,  206 
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hearing,  order  of i,  206 

objections  how  taken  on i,  306 

new  proof,  how  may  be  presented i,  207 

new  proof,  when  allowed i,  207 

reference,  when  ordered  upon  hearing  of i,  207 

mode  of  examination  of  witness  on i,  207 

adverse  party  not  to  be  examined i,  207 

default,  how  taken  on i,  207 

what  relief  may  be  granted  on  default i,  208 

when  default  will  be  opened i,  208 

contested  motion  can  only  be  renewed  by  leave  of  court. . .  i,  208 

when  leave  will  be  granted i,  208 

how  motion  made i,  209 

practice  on  motion  to  renew i,  209 

renewal  of  «« ^ari«  motion i,  209 

to  whom  application  for  to  be  made i,  209 

when  order  for  must  be  vacated i,  209 

renewal  without  leave,  contempt i,  210 

re-argument,  application  for i,  210 

conditions  may  be  imposed,  upon  granting  discretionary  . .  i,  215 

acceptance  of ,  i,  215 

when  must  be  performed i,  215 

how  performed    i,  216 

costs  of i,  216 

discretionary    i,  216 

amount  of i,  216 

when  proceedings  stayed,  for  non-payment  of i,  216 

waiver  of  such  stay i,  217 

when  stay  may  be  insisted  on  in  first  department  .....  i,  217 

costs  of,  when  taxed  in  costs  of  action i,  217 

for  interpleader,  see  Intekplbadbe. 

to  make  pleading  definite  and  certain i,  301 

to  vacate  or  modify  order  of  arrest i,  420 

See,  also,  Arbest  and  Bail. 

to  vacate  or  modify  injunction i,  499 

See,  also.  Injunction. 

to  vacate  attachment  for  irregularity , i,  552 

f-ee,  also,  Attachment. 
for  appointment  of  receiver,  see  Receivek. 

for  provisional  remedy,  to  be  decided  within  twenty  days. .  i,  614 

for  amendment i,  646 

to  vacate  for  irregulariiy  should  be  made  promptly i,  652 

for   substituiion    of   parties,    see     Continuance    of 
Action. 

cannot  be  decided  after  death  of  party i,  676 

for  discovery,  see  Discovbbt  of  Books  and  Papers. 
to  change  place  of  trial,  sre  Place  op  Trial. 

for  stay  of  proceedings,  how  made ii,  185 

for  jury  trial  of  issues ii,  199 

to  correct  calendar ii,  223 
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for  judgment  on  pleadings  at  trial 11,  261 

for  non-suit,  when  made 11,  266 

for  verdict  after  non-joinder  of  party 11,  286 

to  strike  out  evidence 11,  303 

reference  upon 11,  348 

to  refer,  see  Eefbkencb. 

for  judgment  after  reference  to  talie  account 11,  380 

to  set  aside  report  of  referee 11,  381 

for  new  trial 11,  398 

costs  of,  when  granted li,  473 

to  compel  third  party  to  pay  costs 11,  488 

amount  of  costs  of 11,  508 

for  additional  allowance,  see  Additional  Allowance 
AND  Costs. 

to  vacate  judgment,  see  Judgment. 

costs  of,  how  enforced  by  execution , 11,  787 

for  leave  to  Issue  execution  after  five  years ii,  793 

MUNICIPAL  CORPORATION: 

people  may  be  plaintiff  In  action  for  conversion  of  funds  of,  1,  115 

people  may  he  plaintlfE  in  action  to  restrain 1,  116 

taxpayers  may  sue  to  prevent  waste  of  property  of 1,  118 

how  summons  served  upon  i,  156 

ordinance,   resolution,    by   law    or    proceeding    of,    how 

proved 11,  100 

costs  in  action  against 11,  477 

may  be  recovered  against  without  presentation 11,  478 

what  claims  must  be  presented 11,  493 

action  against  to  prevent  waste,  see  Taxpayer. 

K 
NE  EXEAT: 

writ  of,  abolished 1,893, 404 

NEGLIGENCE: 

action  for,  when  barred i,  74 

after  death  by,  when  barred 1,  75 

examination  of  party  in  action  for , 11,  4 

NEGOTIABLE  PAPER: 

pleading  upon i,  254 

NEW  TRIAL: 

motion  for ii,398, 508 

In  what  cases  motion  for,  may  be  made li,  398 

facts  only  can  be  reviewed  upon 11,  398 

where  motion  for,  may  be  made 11,  399 

on  judge's  minutes,  when  made 11,399, 401 

at  general  term,  when  made ii,  400 

when  exceptions  ordered  to  be  heard  at,  In  first  in- 
stance   11,  424 

how  order  for  such  hearing  revoked 11,  425 
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when  order  for,  may  be  made ii,  435 

cannot  be  made  by  county  court ii,  426 

entry  of  judgment  after  such  order ii,  426 

papers  ou,  by  whom  made ii,  427 

questions  of  law  only  to  be  considered  on ii,  427 

what  notice  of  hearing  to  be  given ii,  437 

at  special  term,  when  must  be  made  at ii,  400 

notice  of  motion  for ii,  400 

for  irregularity ii,  403 

papers  on  motion  for ii,  406 

case  not  required  on ii,  403 

for  misconduct  of  jury ii,  403 

for  other  irregularities ii,  405 

for  surprise ii,  407 

grounds  for. ii,  408,  409,  410 

when  motion  for,  may  be  made ii,  410 

case  not  required  on ii,  411 

fornewly  discovered  evidence ii,  411 

must  be  made  at  special  term ii,  403 

what  must  be  shown  on  motion  for ii,  411 

not  granted  for  cumulative  evidence ii,  413 

must  be  material  to  the  issues ii,  413 

must  be  decisive  of  the  case ii,  413 

motion  for,  must  be  made ii,  413 

affidavits  of  witnesses  must  be  presented ii,  413 

opposing  motion  for ^ ii,  414 

because  verdict  against  evidence '. ii,  415 

where  motion  must  be  made ii,  415 

rules  to  be  considered  in  granting ii,  415 

whether  moving  party  must  have  requested  verdict. . . .  ii,416, 417 

in  what  actions  not  granted ii,  417 

for  insufRcieut  or  excessive  damages ii,  418 

where  motion  for  may  be  made ii,  418 

considerations  upon  granting ii,  418 

after  second  trial ii,  419 

in  what  actions  not  granted ii,  420 

for  insufficient  damages ii,  420 

motion  for,  on  exceptions ii,  431 

order  for - ii,  420 

grounds  upon  which  granted,  to  be  specified ii,  433 

entry  and  service  of ii,  433 

effectof ■. ii,  433 

terms  of  granting ii,422,  433 

costs  upon  granting ii,  433 

motion  for  after  interlocutory  judgment ii,  427 

in  what  cases  may  be  made ii,  438 

hearing  of ii,  438 

after  trial  of  specific  questions  of  fact ii,  439 

after  trial  of  issues  by  jury  ii,  439 

74 
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at  what  term  may  be  made ii,  489 

should  be  made  at  special  term ii,  430 

effect  of  failure  to  make ii,  430 

grounds  upon  which  to  be  made ii,  430 

after  trial  of  specific  questions  of  fact  by  referee ii,  431 

in  ejectment,  see  Ejectment. 

costs  of  granting ii,  508 

in  county  court  on  appeal  from  justice's  court,  when  may 

be  had ii,  782 

in  ejectment,  what  defendant  must  show  upon iii,  19 

in  action  to  determine  conflicting  claims  to  real  property. . .  iii,  149 

on  reference  under  the  statute iii,  297 

NEWLY  DISCOVERED  EVIDENCE: 

new  trial  for ii,  411 

what  must  be  shown  on  motion  for ii,  411 

not  granted  for  cumulative  evidence ii,  412 

NEWSPAPER: 

fees  for  publishing  notice  in ii,  559 

NEXT  OF  KIN: 

action  by  creditor  of  decedent  against iii,  299 

See,  also.  Decedent. 

NON-RESIDENT. 

acti;)n  against,  when  barred i,  78 

attachment  against i,  509 

judgment  against,  on  service  by  publication,  against  what 

property  enforced i,  567 

NONSUIT: 

motion  for,  when  made ii,  266 

"when  plaintiff  cannot  submit  to ii,  287 

plaintiff  need  not  be  called  on ii,  287 

compulsory  when  granted ii,  288 

may  be  ordered  at  any  stage  of  the  case ii,  290 

grounds  of  motion  for,  should  be  stated ii,  290 

if  not  stated,  no  error  to  deny  for  defect  which  might  have 

been  supplied ii,  291 

if  grounds  stated  not  suflicient,  no  error  to  refuse,  though 

good  grounds  exist ii,  291 

on  motion  for,  plaintiff  may  be  permitted  to  open  case.   ...  ii,  291 

when  right  to  go  to  jury  waived ii,  292 

effect  of  denial  of  motion  for ■  .  ii,  292 

effect  of  granting ii,  293 

diiference  between,  and  ordering  verdict ii,  293 

NOTARY; 

certificate  of  protest  of,  when  presumptive  evidence ii,  260 

NOTARY  PUBLIC- 

certificate  of  presentment  or  protest,  when  evidence ii,  88 

original  protest,  when  evidence ii,  89 

memorandum  of  protest,  when  evidence ii,  89 

books  of  protest,  when  evidence ii,  89 
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when  to  be  filed ii,  207 

what  to  contam ii,  207 

date  of  issue ii,  207 

date  of  issue  of  passed  cause ii,  208 

claim  to  preference  need  not  be  stated  in ii,  209 

failure  to  file,  how  remedied ii,  209 

of  motion  for  new  trial  at  general  term ii,  427 

of  appeal  to  general  term ii,  744 

NOTICE: 

application  for  guardian  ad  litem i,  139 

of  no  personal  claim,  when  may  be  served  with  summons. .  i,  150 

of -service  by  publication,  to  be  published  with  summons. .  i,  171 

publication  of,  with  summons,  in  matrimonial  actions i,  172 

in  action  of  partition i,  172 

of  application  for  deposition i,  200 

when  must  be  in  writing i,  218 

to  produce,  when  may  be  by  parole  i,  318 

of  entry  of  judgment,  when  does  not  limit  time  to  appeal,  i,  218 

publication  of,  see  Publication. 

when  alleged  in  complaint i,  321 

when  required  in  application  for  injunction i,  480 

of  application  for  discharge  of  property  from  attachment,  i,  558 

of  application  for  receiver  of  corporation,  to  whom  given,  i,  599 

to  creditors,  by  receiver  of  corporation i,  60S 

of  appeal,  when  amendment  of i,633, 644 

of  motion  to  discontinue,  when  required ii,  169 

fornewtrial ii,  400 

of  taxation  of  costs ii,  536 

fees  for  publishing ii,  559 

of  ownership  of  judgment  by  trustee ii,  486 

to  defendant,  of  computation  of  damages ii,590,  591 

of  hearing  on  writ  of  inquiry ii,  601 

of  appeal,  what  to  contain ii,650,  740 

from  surrogate's  court ,  . . . .  ii,750,  751 

from  justices' court. ii,  765 

of  motion  for  leave  to  issue  execution ii,  793 

of  sale,  see  Sale. 

of  application  for  liens  in  partition,  see  Liens. 

of  abandonment  of  claim  by  plaintiff  in  replevin ii,  177 

NOTICE  OF  ARGUMENT: 

of  motion  for  new  trial  at  generat  term ii,  437 

of  court  of  appeals,  how  to  be  served ii,  711 

on  appeal  to  general  term  of  same  court ii,  743 

NOTICE  OF  MOTION: 

must  be  for  the  first  day  of  term i,  201 

form  and  contents  of i,  202 

must  be  accompanied  with  copies  of  papers 1,  202 

for  irregularity,  form  of i,202,  654 

relief,  how  stated  in  . .' 1,  202 
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NOTICE  OF  MOTION— (Continued): 

costs  must  be  asked  for,  if  desired 

service  ef 

wlien  may  be  countermanded 

for  judgment  on  account  of  frivolous  pleading , 

wliea  must  be  given  in  vacating  injunction. 

NOTICE  OP  PENDENCY: 

when  may  be  filed 

in  action  of  foreclosure,  when  must  be  filed 

when  notice  becomes  operative 

in  what  actions  may  be  filed 

in  action  of  ejectment 

where  warrant  of  attachment  has  been  issued 

contents  of 

in  foreclosure  cases 

description  of  lands  in 

recording  of 

when  may  be  filed  by  defendant 

effect  of 

in  action  of  foreclosure 

in  action  for  determination  of  claim  to  real  property. . 

how  far  commencement  of  action 

amendment  of 

when  new  notice  required  after  amendment 

when  notice  may  be  cancelled 

upon  warrant  of  attachment 

cancellation  of,  after  attachment  vacated 

must  be  filed  in  partition ii: 

NOTICE  OP  TRIAL: 

may  be  given  for  adjourned  term i, 

either  party  may  serve ii, 
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when  to  be  served ii,303, 204 

for  what  courts  served ii,  203 

when  new  required,  if  cause  not  reached ii,  303 

when  separate  defendants  may  serve ii,  204 

defects  in ii,  205 

remedy  for  defective  or  irregular ii,    '    3G6 

preference,  how  obtained ii,  305 

when  must  state  that  inquest  will  be  taken ii,  805 

may  specify  relief  to  be  taken ii,  306 

countermand  of ii,  206 

when  party  who  has  not  served  may  take  default ii,  228 

NOTICE  TO  PRODUCE: 

when  necessary ii,  93 

what  must  contain ii,  93 

of  books  of  foreign  corpora' ion,  when  must  be  served ii,  94 

in  other  cases,  what  service  required ii,  94 

effectof ii,  94 

NUISANCE: 

when  will  be  restrained i,  463 
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action  for,  in  -what  county  to  be  brought " ii,  110 

action  for  to  be  tried  by  jury ii,  187 

when  plaintifl:  in,  waives  right  to  jury  trial ii,  188 

defined iii,  157 

remedy  for iii,157, 158. 

wlien  action  for  may  be  maintained iii,  158 

who  may  be  plaintifEs  in  action iii,158, 159 

who  may  be  defendants  in    iii,  159' 

where  action  for  to  be  brought iii,  160 ' 

proceedings  in iii,  160 

trial  of iii,  160 

judgment  in iii,  160' 

o. 

OATH: 

See  Affidavit. 

fees  for ii,        548 

OBJECTIONS: 

in  examination  of  party  before  trial ii,         22 

OCCUPATION: 

of  real  property  under  written  instrument i,         65 

when  deemed  adverse i,  65 

of  real  property,  not  founded  on  written  instrument i,  66 

what  included  in i,  66 

when  deemed  adverse i,  66  ■ 

OFFER  OF  JUDGMENT: 

See  Compromise. 

costs,  where  has  been  made ii,        489  ■ 

after  appeal  from  justices' court ii,        785. 

OFFER  TO  LIQUIDATE: 

See  Damages. 
OFFICE: 

action  against  usurper  of,  see  Usubpbb  of  Office. 

OFFICER: 

limitation  of  action  against i,  73,  75  ■ 

continuance  of  action  by  or  against i,        670 

in  action  against,  when  indemnitor  to  be  substituted ii,  839,841 

See  Execution. 
to  make  sale,  Kee  Sale. 

of  corporation,  action  against iii,        255 

when  not  excused  from  answering , iii,        273 

when  not  ordered  to  deliver  books  to  receiver    iii,        273  ■ 

of  joint  stock  assnciafion,  see  Joint  Stock  Association. 
may  be  examined  in  supplementary  proceedings;  see  Sup- 
plbmentakt  Pkocebdings. 

OFFICIAL  ACTS: 

when  will  be  restrained i,        466- 

OFFICIAL  BONDS: 

leave  to  sue  on o i,  94,  96' 
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OFFICIAL  BONDS— (Continued): 

of  public  officers  generally 

who  are  such  oiflcers 

■where  action  brought 

when  notice  of  application  required 

when  people  may  sue  upon 

See,  also,  Name  of  Officer,  under  its  title. 

OMISSIONS: 

See  Mistakes. 

ORDER: 

defined 

when  made  out  of  court,  in  first  district 

what  judge  may  make,  out  of  court 

how  such  order  vacated 

for  substituted  service  of  summons,  contents  of. ... . 

must  be  filed,  within  ten  days 

for  publication  of  summons,  by  whom  made 

must  be  made  by  judge 

What  must  contain 

by  whom  made 

by  whom  should  be  drawn 

when  should  be  submitted  to  the  court 

how  settled  

remedy,  where  order  does  not  comply  with  decision. 

form  of . . . 

all  papers  used  on  motion  should  be  recited  in 

how  reference  made  to  petition  on  which  granted. . . 

when  preliminary  objections  should  appear 

grounds  of,  when  proper  to  be  stated 

how  signed,  or  certified 

entry  of 

how  to  be  entered 

by  whom  entered ; . . . . 

penalty  for  failure  to  enter 

ex  parte,  need  not  be  entered 

when  ex  parte  may  be  entered 

when  judge  may  require  to  be  entered 

papers  used  on,  must  be  filed 

when  it  takes  effect 

when  decision  deemed  made 

effect  on  stay  of  proceedings 

must  be  obeyed,  though  erroneous 

copy  of,  when  must  be  served.   .    . .  / 

how  service  should  be  made 

ex  parte,  how  vacated 

one  judge  cannot  vacate  order  made  by  another 

of  interpleder  

for  bill  of  particulai's,  form  of 

for  amendment  of  pleading,  what  should  provide. . . 
for  arrest,  by  whom  granted 

when  may  be  granted 
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ORDER— (Continued):                                                                vol.  page 

contents  of  order i,  419 

See,  also,  Aerbst  ajtd  bail. 

for  injunction,  wliat  sliould  recite i,483,  484 

remedy  for  irregularity  in i,  653 

for  discovery,  see  Djsoovbby  of  Books  and  Papbes. 

for  examination  before  trial ii,  3,  14 

(See  Examlnation  of  Paett. 

for  commission,  must  be  entered ii,  43 

necessary  to  validate ii,  42 

what  to  contain ii,  44 

See  Commission. 

for  production  of  document  at  trial,  when  necessary ii,  74 

by  whom  made ii,  75 

alBdavit  for ii,  75 

service  of ii,  75 

when  witness  may  be  relieved  from ii,  75 

removing  place  of  trial ii,137, 139 

appeal  from  such  order ii,  127 

what  to  contain ii,  146 

for  discontinuance  on  stipulation,  how  enforced ii,  164 

necessary ii,  168 

See  DiSCONTINDANCB. 

for  permanent  stay  of  proceedings  appealable ii,  181 

settling  issues,  what  to  contain    ii,  200 

whether  appealable ii,  200 

opening  inquest  for  favor,  whether  appeable ii,  237 

of  reference,  to  what  court  appealable ii,  356 

for  new  trial,  see  New  Trial. 

for  security  for  costs,  see  Skcueitt  foe  Costs. 

compelling  payment  of  costs  by  third  party,  how  enforced,  ii,  488 

distinction  between,  and  judgment ii,  564 

what  intermediate,  may  be  reviewed  on  appeal  from  final 

judgment ii,  673 

what  appealable  to  court  of  appeals ii,698,  700 

what  appealable  to  general  term ii,  731 

what  appealable  to  general  term  of  same  court ii,  734 

of  surrogate's  court ii_  748 

on  appeal  from  surrogate's  court ii,  760 

for  examination  of  judgment  debtor iii,  433 

See,  also,  Supplbmbntaey  Peoceedings. 

ORDER  TO  SHOW  CAUSE: 

what  judge  may  make , i,  58 

when  county  judge  cannot  make i,  58 

when  proper , .  i,  203 

in  what  cases  will  be  made i,  303 

what  must  be  stated  to  obtain i,  303 

in  discretionary. i,  203 
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requirements  of  the  order i,  203 

for  appointment  of  receiver,  see  Rbceivbk. 

amendment  of .  i,  644 

ORDINANCE: 

of  municipal  corporation,  how  proved ii,  100 

of  another  State  or  foreign  country,  how  proved ii,  103 

OVERSEER  OP  THE  POOR: 

when  may  sue  or  be  sued i,  117 

P. 

PAPERS: 

service  of,  see  Service. 

on  motion,  requisites  of i,  193 

when  defects  in,  waived i,  192 

on  which  order  granted,  must  be  filed i,  213 

how  to  be  endorsed  and  subscribed i,  218 

must  be  folioed i,  219 

to  be  legibly  written i,  219* 

filing  of,  see  Piling  of  Papers. 

when  order  for  filing  will  be  granted i,  224 

in  arrest  and  bail i,403, 413 

must  be  filed i,  428 

on  which  injunction  granted 1,  481 

See,  also.  Injunction. 

upon  granting  attachment 1,  51T 

See,  also.  Attachment. 

discovery  of,  see  Discovert  of  Books  and  Papers. 

request  for  admission  of  genuineness  of ii,  95 

effect  of  refusal ii,  9& 

filed  in  town  clerk's  office,  when  evidence ii,  98 

in  department  of  IT.  S.,  how  certified  as  evidence ii,  102 

proof  of  upon  trial ii,  281 

how  procured  from  opposite  party ii,  282 

court  decides  whether  they  must  be  be  produced ii,  282 

not  evidence  in  case,  unless  offered  and  received  as  such. . .  ii,  282 

received  generally,  unless  otherwise  limited ii,  282 

how  much  must  be  read  when  put  in  evidence ii,  282 

proof  to  entitle  secondary  evidence  to  be  given ii,  283 

sheriff's  fee  for  serving ii,  552 

on  appeal  to  general  term ii,729, 741 

on  appeal  from  surrogate's  court ii,  758 

PARTTE=!: 


who  are 

who  may  be  joined  as  plaintiffs 

who  may  be  defendants 

where  one  will  not  consent  to  join  as  plaintiff, 
wliere  party  in  interest  must  sue  as  plaintiff  . . . 

who  are  necessary 

same  person  cannot  be  plaintiff  and  defendant. 
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PARTIES— (Continued):  YOL.    page 

in  action  by  agent  or  principal i,  107 

by  assignees i,  107 

by  or  against  incorporated  associations i,  108 

by  or  against  corporations,  directors  or  stockliolders.. .  1,  110 

by  or  against  executors  or  administrators i,  113 

in  action  against  corporations i,  110 

in  action  by  or  against  directors  or  stockholders 1,  110 

against  officers  or  agents  of  corporations,  for  malfeas- 
ance   i,  110 

in  action  against  directors  of  corporation i,  111 

in  action  against  stockholders  of  corporation i,  114 

in  action  against  public  officers i,  114 

■when  people  may  sue,  see  People. 

in  action  against  town  officers i,  117 

in  action  by  or  against  county  officers i,  117 

in  action  by  or  against  town i,  118 

in  action  to  prevent  waste  of  property  of  municipal 

corporation i,  118 

in  action  to  vacate  audit  of  accounts i,  119 

trustees  of  an  express  trust i,  119 

when  beneficiaries  may  sue i,  119 

where  one  may  sue  or  be  sued  for  all i,105, 120 

what  pleading  in  such  case  must  show i,  131 

who  may  share  in  proceeds  of  judgment i,  131 

plaintiff  controls  action i,  133 

other  creditors  may  come  in  after  judgment i,  133 

when  other  parties  cannot  come  in i,  133 

united  in  interest  must  be  joined i,105, 133 

tenants  in  common  when  may  be  joined 1,  133 

when  may  sue  severally i,  133 

defendants  jointly  and  severally  liable 1,  133 

defendant  in  action  on  written  instrument i,  133 

who  may  be  joined  as  defendants  in  action  for  tort i,  134 

in  ejectment,  who  may  be  plaintiffs i,  135 

who  must  be  defendants i,  136 

when  person  claiming  title  may  be  joined  as i,  127 

who  may  be  plaintiffs  in  partition i,  138 

when  partition  may  be  brought  by  infant i,  128 

who  should  be  joined  as  defendants  in  partition i,  139 

when  creditor  may  be  defendant  in  such  action i,  131 

who  must  be  defendant  in  action  for  dower i,  131 

in  action  to  foreclose  mortgage i,  132 

in  action  to  compel  determination  of  claim  to  real  prop- 
erly   i,  134 

in  action  for  waste i,  135 

in  action  for  a  nuisance i,  136 

infant  plaintiffs  and  defendants 1,  137 

Sei',  also,  Infant. 
guardian  ad  litem,  see  Infant. 
16 
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service  of  papers  on,  how  made i,  231 

name  of,  inust  be  stated  in  complaint i,  306 

When  ijrivileged  from  arrest i,  411 

may  take  advantage  of  irregularity i,  651 

substitution  upon  death  of,  see  Continuance  of  Action. 

substitution,  on  transfer  of  interest  of i,  668 

rules  for  substitution  of  in  ejectment i,  671 

in  partition i,  673 

■Where  cross  action  may  be  ordered  on  motion  to  bring  in 

new i,  674 

who  may  be  in  ejectment iii,  8 

in  partition iii,  27,  37 

when  people  proper  parties  in iii,  36 

substitution  after  death  of ,  in iii,  38 

plaintiff  in  action  for  admeasurement  of  dower iii,  89 

defendant  in  such  action iii,  90 

in  action  for  foreclosure iii.  111 

for  strict  foreclosure iii,  135 

to  determine  conflicting  claims  to  real  property iii,  148,144 

in  action  for  waste iii,  153,154 

in  action  for  nuisance iii,  158,159 

by  or  against  executors  or  administrators,  see  Execu- 
tors AND  AdMINISTBATOBS. 

in  action  to  establish  or  impeach  a  will iii,  315 

in  judgment  creditor's  action. . .   iii,  330,331 

in  action  against  usurper  of  office  or  franchise iii,  382 

PARTITION: 

by  infant,  leave  to  sue,  in  action  of i,  100 

vchen  people,  proper  parties  defendant i,  117 

who  may  be  plaintiffs  in i,  138,129 

when  may  be  brought  by  infant 1,  128 

who  should  be  joined  as  defendants  in 1,  129 

when  creditor  may  be  joined  as ■ i,  131 

how  unknown  defendant  served  in 1,  131 

guardian  ad  litem  for  infant  in i,  139,140 

See,  also.  Infant. 

effect  of  filing  notice  of  pendency  of  action  in i,  185 

allegations  in  action  for i,  323 

receiver  in i,  578 

amendment  of i,  644 

when  grantee  of  defendant  may  be  substituted  in  action  of,     i,  669 

rules  for  substitution  of  parties  in , i,  673 

action  for,  in  what  county  to  be  brought ii,  110 

when  to  be  tried  by  jury ii,  189 

additional  allowance  in  action  for ii,  614 

fees  for  surveyor  in ii,  548 

for  commissioner  in ...    ii,  548 

proof  upon  default  in  action  for ii,  599 

nature  of  the  action iii,  ,    26 

regulated  by  Code     iii,  27 
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an  equitable  action ,  . . .  iii,  27 

how  triable iii,  27 

what  questions  may  be  tried  in .iii,    27,41 

■who  may  bring  the  action iii,  27 

remainderman iii,  32 

infant , iii,  32 

heir,  when  devise  claimed  to  be  void iii,  35 

how  made  by  parol iii,  28 

of  land  of  incompetent  person  by  agreement iii,  28 

all  lands  jointly  owned  must  be  included  in  one  action  ....  iii,  29 

what  courts  have  jurisdiction  of iii,  29 

Is  a  matter  of  right iii,  30 

■when  title  may  be  tried  in. iii,  30 

by  infant     iii,  34 

guardian  atZ  fo'fem  must  be  appointed iii,  34 

general  guardian  cannot  act  as iii,  34 

effect  of  judgment  in  action  by iii,  35 

parties  in iii,  36 

when  people  proper  parties.    iii,  36 

who  to  be  joined  as  defendants iii,  37 

in  action  by  heir  to  avoid  a  devise iii,  36 

plaintiff,  when  a  lien  may  be iii,  37 

tenant  by  courtesy  when  may  be iii,  37 

assignee  for  creditors  when  may  be iii,  37 

substitution  of,  after  death  of  party iii,  38 

notice  of  pendency  must  be  filed  in iii,  39 

pleadings  in iii,  39 

what  must  be  stated  in  complaint iii,  39 

answer,  what  may  be  controverted  in iii,  40 

questions  of  title  may  be  tried  in iii,  41 

rents  and  profits  when  may  be  recovered  in , iii,  42 

receiver  when  appointed  in     iii,  42 

improvements  when  may  be  allowed  in  action  for iii,  43 

issues  how  tried iii,  43 

proceedings  upon  default iii,  43 

rights  and  interests  how  ascertained iii,  43 

reference  in  such  cases iii,  43 

how  referee  to  proceed , . .  iii,  44 

liens  how  ascertained , .  iii,  44 

See,  also.  Liens. 

publication  of  notice  for iii,    44,  45 

powers  of  referee  on  ascertaining  liens iii,  45 

searches  to  be  annexed  to  referee's  report iii,  46 

proceedings  where  partition  cannot  be  made iii,  46 

referee  to  state  facts  as  to  title iii,  46 

proceedings  on  referee's  report iii,  47 

interlocutory  judgment,  what  to  contain iii,  47 

must  order  sale,  if  necessary iii,  47 

terms  of  sale  to  be  stated  in iii,   46,  61 

may  direct  disposition  of  portion  of  proceeds iii,  •  63 
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when  partition  to  be  ordered  by iii,    47,  48 

shares  of  parties  must  be  stated,in iii,  48 

investments  to  be  directed  by , iii,  49 

how,  modified  or  changed iii,  50 

commissioner  to  make,  when  to  be  appointed iii,  49 

must  take  an  oath iii,  51 

duties  of iii,   51,  5S 

all  must  meet  together iii,  53 

majority  may  act iii,  54 

to  give  notice  of  meeting iii,  52 

how  to  make  partition iii,  53 

when  court  may  order  compensation  for  equality iii,    74,  81 

how  equalization  may  be  made , iii,  81 

proceedings  where  there  is  a  particular  estate iii,  53 

commissioners  to  make  report iii,  53 

when  report  will  be  set  aside iii,  54 

proceedings  on  filing  report iii,  54 

how  report  should  be  drawn iii,  54 

sale,  when  will  be  ordered iii,  55- 

See  Sat.-e. 

purchaser,  who  may  be iii,  67 

purchase  money,  how  secured iii,  71 

costs  in,  how  awarded iii,    71,  73 

against  unknown  defendant iii,  73 

fees  of  commissioners iii,  72 

of  surveyor iii,  72 

distribution  of  pioceeds  of  sale,  see  Sale. 

court  to  make  disposition  of  right  of  dower iii,  76 

what  doweress  to  receive  on  sale iii,  76 

value  of  pai  ticular  estate,  how  to  be  fixed iii,  77 

consent  to  receive  gross  sum,  to  be  filed iii,  77 

when  vahie  of  particular  estate  to  be  invested iii,  77 

how  to  be  invested iii,  80 

inchoate  right  of,  may  be  released iii,  77 

final  judgment,  when  to  be  entered iii,  80 

what  to  contain iii,  81 

compensation  may  be  ordered  in iii,  81 

should  direct  execution  of  conveyance iii,  81 

should  settle  all  rights  of  parties iii,  81 

when  new  judgment  to  be  entered iii,  83 

where  judgment  to  be  entered iii,  84 

must  be  entered  in  county  where  real  propertyjituated,  iii,  85 

upon  whom  conclusive iii,  83 

how  possession  given  under iii,  85- 

when  purchaser  entitled  to  order  for  possession iii,  86 

appeal  from  final  or  interlocutory  judgment iii,  87 

PARTNERS: 

action  against  one  not  sued,  where  judgment  against  others,  iii,  373^ 

in  action  to  dissolve  partnership,  court  may  authorize  busi- 
ness to  be  continued iii,  374 
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release  of  property  of,  on  execution  against  one  member. . .  ii,  837 

PARTY: 

examination  of,  see  Examination  of  Paett. 

motion  for  judgment  for  non-joinder  of ii,  286 

PASSED  CAUSE: 

date  of  issue  of ii,  208 

loses  right  to  preference ii,  208 

disposition  of,  at  same  term ii,  233 

PAYMENT: 

prevents  running  of  statute  of  limitations i,  69 

presumption  of,  how  pleaded , i,  •      70 

PAYMENT  INTO  COURT: 

•when  may  be  ordered i,  613 

effect  of.   i,  613 

of  money  upon  tender i,  618 

how  made i,  618 

when  no  tender  has  been  made i,  620 

order  for,  required i,  630 

costs  after i,  620 

what  admitted  by i,  631 

how  money  to  be  kept i,  633 

application  for  payment  out  of  court i,  633 

order  to  be  countersigned i,  633 

PENALTY  OF  FORFEITURE: 

action  for,  when  barred ,  i,  73,  76 

when  people  to  be  plaintiff  in  action  for. ; i,  115 

when  summons  to  contain  reference  to  statute  in  action  for,  i,  149 

what  reference  sufficient i,  149 

how  such  reference  waived i,  150 

action  to  recover,  in  what  county  brought ii,  113 

to  recover  of  agent  of  foreign  fire  insurance  company ii,  115 

PENDENCY  OF  ACTION: 

8ee  Notice  of  Pendbnct. 
PEOPLE: 

limitation  of  action  by i,  63,77 

what  adverse  possession  bars i,  63 

claims  against,  when  barred i,  77 

to  be  plaintiff,  in  action  to  suspend  oflflcer  of  corporation. .  i,  114 

to  compel  officer  of  corporation  to  account i,  114 

to  dissolve  corporation i,  115 

to  annul  corporation i,  115 

of  quo  warranto i,  115 

for  embezzlement,  or  conversion  of  property  of  munici- 
pal corporation i,  115 

to  enforce  penalty  of  forfeiture i,  115 

to  enforce  escheat i,  116 

to  enforce  forfeiture  for  treason i,  116 

inStatewrit i,  116 

upon  undertaking,  in  proceedings  for  contempt i,  116 
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to  restrain  municipal  corporation i,  116 

upon  official  bonds i,  117 

to  recover  draft  remitted  for  taxes i,  117 

when  may  be  party  defendant i,  117 

in  partition  action i,  117 

wlien  proper  plaintiffs  in  action  for  nuisance i,  136 

no  counterclaim  allowed  in  action  by i,  368 

costs  in  actions  by  or  against ii,458, 476 

wben  may  maintain  ejectment iii,  3 

when  proper  parties  defendant  in  partition iii,  36 

PERSON  HOLDma  OVER: 

action  against iii,  160 

PETITION: 

when  motion  may  be  made  on i,  199 

requisites  of i,  199 

PLACE: 

how  pleaded i,  250 

PLACE  OF  TRIAL: 

when  motion  made  to  change i,  189 

stay  of  proceedings  on  motion  to  change. i,  305 

in  actions  respecting  real  property ii,110, 113 

in  action  to  recover  penalty  or  forfeiture ii,  113 

in  action  against  public  officer ii,  113 

in  action  to  recover  destrained  chattel ii,  114 

in  quo  warranto,  attorney-general  may  designate ii,  114 

in  action  against  director  of  corporation  for  false  certificate,  ii,  114 

in  action  not  local ii,  116 

where  plaintiff  non-resident ii,  116 

in  action  for  divorce ii,  117 

where  both  are  non-residents ii,  118 

of  issues  of  law ii,  118 

demand  of  change  of,  where  not  brought  in  proper  county,  ii,  118 

effect  of  demand ii,  119 

demand  must  have  been  made ii,  131 

change  where  not  brought  in  proper  county ii,  119, 130, 131 

when  motion  may  be  made  after  demand ii,  131 

demand  must  specify  county  where  trial  desired    ii,  130 

change  where  an  impartial  trial  cannot  be  had ii,  131 

what  facts  must  appear  to  warrant  change  of ii,  131 

change  of  for  convenience  of  witnesses ii,  133 

when  motion  can  be  made  for ii,  133 

what  facts  will  be  considered  upon  such  motion ii,  123 

of  action  brought  in  local  court  ii,135, 139 

change  of  action  brought  in  supreme  court  to  superior  city 

city  court ii,  130 

by  whom  motion  for  made  ii,  133 

how  changed  by  plaintiff  without  motion ii,  132 

terms  of  g-anting  or  denying  motion  to  change ii,  148 

who  may  move  where  several  defendants ii,  133 


INDEX.  599 

PLACE  OF  TRIAL— (Continued):                                            vol.  page 

stay  of  proceedings  on  motion  to  change 11,  135 

revocation  of  stay 11,  136 

alHdavit  to  change  by  whom  made ii,  136 

what  to  contain  ..... ii,  136 

for  convenience  of  witnesses,  what  to  contain ii,  137 

aihdavit  on,  form  of 11,  140 

■to  change  to  proper  county,  what  to  contain U,  141 

to  secure  impartial  trial  what  to  contain 11,  143 

motion  to  change,  grounds  of  opposition  to 11,  143 

form  of  opposing  affidavits 11,  144 

when  motion  to  change  denied  for  delay 11,  144 

order  of  change,  what  to  contain 11,  146 

in  what  county  entered 11,  147 

when  takes  effect 11,  147 

may  be  appealed  from 11,  148 

effect  of  change  of 11,  149 

effect  of  removal  to  another  county. . . .-. 11, 150,151 

in  action  of  partition lil,  43 

in  foreclosure  of  mortgage ill,  110 

of  action  to  determine  conflicting  claims  to  real  property,  Hi,  143 

in  action  for  waste Hi,  153 

in  action  for  a  nuisance ill,  160 

in  action  of  replevin Hi,  174 

in  action  against  usurper  of  office  or  franchise ill,  890 

of  supplementary  proceedings,  See  StrppLBMBNTABT 

PSOCBEDIN&S. 

PLAINTIFF: 

who  may  be  ioined  as 1,  105 

one  who  will  not  join  as,  to  be  made  defendant 1,  105 

real  party  in  interest  must  sue,  as i,  105 

agent  must  sue  in  name  of  principal 1,  107 

when  agent  may  sue  in  his  own  name i,  107 

assignee,  when  proper  plaintiff  i,  107 

joint  stock  association,  president  or  treasurer  may  sue  as. .  i,  108 

when  stockholders  of  corporation  may  join  as i.  111 

when  people  may  be  plaintiff,  .*ee  People. 

See,  also,  Trustee  of  Express  Trust. 

when  beneficiaries  may  sue i,  119 

where  one  may  sue  or  be  sued  for  all  i,  105,130 

See,  also.  Parties. 

persons  jointly  Interested,  must  be  joined  as i,  123 

in  ejectment,  who  may  be i,  125 

in  foreclosure,  who  may  be.   i,  133 

in  action  to  compel  determination  of  claim  to  real  property,  i,  134 

in  action  for  waste .    i,  135 

in  action  for  nuisance. i,  136 

when  private  person  may  be  In  such  action i,  136 

when  may  sue  to  collect  attached  property i,  541 

when  may  join  with  sheriff  in  suit  brought  to  collect  at- 
tached property i,  543 
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judgment  for,  when  part  of  claim  admitted  by  answer i,  633 

See,  also,  Satisfaction. 

when  may  make  ofEer  of  compromise i,  639 

death  of,  see  Contlnuancb  op  Action. 

discovery  by,  see  Discovery  of  Books  and  Papees. 

when  compelled  to  elect. ii,  263 

opening  of  trial  by ii,  265 

when  may  consent  to  nonsuit ii,  287 

need  not  be  called  on  nonsuit ii,  287 

when  entitled  to  costs  of  course ii,  454 

See  Costs. 

on  what  title  may  maintain  ejectment iii,  5 

who  may  be  in  ejectment iii,  8 

pleading  of  in  ejectment. iii,  11 

in  partition iii,  27 

See,  also.  Partition. 

in  action  for  admeasurement  of  dower iii,  89 

who  may  be  in  foreclosure iii.  111 

inaction  to  determine  conflicting  claims  to  real  property. .  iii,  143 

in  action  for  waste iii,  152 

in  action  for  a  nuisance iii,  158,159 

in  action  to  establish  or  impeach  a  will iii,  315 

in  judgment  creditor's  action. . iii,  330 

in  action  against  usurper  of  office  or  franchise iii,  383 

PLEADING: 

presumption  of  payment,  how  pleaded i,  70 

motion  to  correct,  when  made i,  189 

forms  of ,  abolished i,  244 

facts  only  to  be  stated i,  246 

how  facts  to  be  stated i,246,  357 

hypothetical  pleading,  when  held  good 1,  346 

legal  conclusions  not  lo  be  stated  in i,  347 

facts  which  must  be  proved,  must  be  pleaded 1,  247 

facts  necessary  to  show  right  to  relief,  should  be  stated  in. .  i,  348 

what  facts  need  not  be  pleaded i,  348 

what  certainty  required  in  stating  facts  in i,  349 

time  how  stated  in i,349, 335 

place,  how  stated  in i,350,335 

facts  should  be  positively  s'ated  in i,  251 

when  may  be  stated  on  information  and  belief  in i,  351 

construction  of  allegation  upon  information  and  belief  In.  i,  251 

how  to  allege  private  statute  in i.  252 

account i,253,  374 

judgment i>  253 

conditions  precedent i.  253 

instrument  for  payment  of  money  only i>  25i 

slander  and  libel i,  255 

how  to  be  written  and  endorsed i,  256 

separate  statement  of  cause  of  action  or  defense  in i,  257 

form  of  such  statement i,  257 
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remedy  for  failure  to  state  separately i, 

each  count  to  be  complete  in  itself i, 

same  cause  of  action  or  defense  not  to  be  pleaded  in  differ- 
ent counts 

subscription  of 

service  of 

service  of  answer  on  co-defendant 

issue  determined  by  copy  of,  served 

verification  of,  see  Vekipicatiost. 

allegations  of,  to  be  liberally  construed 

rule  requiring  liberal  construction  of,  how  applied 

what  will  be  assumed  in  construction  of 

construction  of,  upon  demurrer 

construction  of,  more  liberal  on  trial  than  on  demurrer 

clerical  errors,  when  disregarded  in 

when  construed  most  strongly  against  pleader 

where  prayer  for  relief  may  be  consulted  in  construction  of, 

what  deemed  admitted  in  construction  of 

facts  admitted  by,  cannot  be  contradicted 

amendment  of,  see  Amendment. 

supplemental,  see  Supplemental  Pleadlng. 
application  for  judgment  on  account  of  frivolousness  of. . . 

on  what  pleading  such  judgment  may  be  granted 

when  granted 

when  not  granted 

what  relief  must  be  asked  in  notice  of  motion  for 

when  leave  to  amend  will  be  granted  on  motion  for. . . 

order  granting,  appealable 

sham  pleading,  see  Answeh. 
irrelevant,  redundant  or  scandalous  matter  may  be  stricken 
out 

motion  for,  when  to  be  made 

waiver  of  right 

what  is  irrelevant  matter  in 

what  is  redundancy  in 

granting  of  motion  to  strike  out,  discretionary 

-what  is  scandalous  matter  in 

will  not  be  permitted  to  remain  on  record 

attorney  will  be  charged  with  costs  on  motion  to  ex- 
punge   

-when  made  definite  and  certain 

-when  motion  for  will  be  denied 

-when  discovery  granted  to  enable  party  to  frame 

examination  of  party  may  be  had  to  enable  to  frame 

by  whom  furnished  on  trial 

motion  for  judgment  on  at  trial . 

should  not  be  read  In  opening  case 

how  far  evidence 

amendment  of  in  county  court,  on  appeal  from  justice's  court, 
76 
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PLEADING— (Continued) : 

in  ejectment,  see  Ejectment. 

in  partition,  see  Partition.                                              YOL.  page 

in  action  for  dower iii,  93 

in  foreclosure iii,  113 

in  strict  foreclosure iii,  135 

in  action  to  dissolve  corporation iii,  365 

in  action  against  executor  or  administrator,  see  Exe- 
cutors AND  Administrators. 

in  action  to  establisli  or  impeacli  a  will. , iii,  316 

in  action  to  charge  a  joint  debtor  not  summoned iii,370,  371 

See,   also.   Discovery  of  Books  and  Papers — Com- 
plaint— Answer  —  Counterclaim  —  Reply — De- 
murrer. 
POOR  PERSON: 

leavetosueas i,  101 

application  how  made i,  101 

when  application  may  be  granted i,  101 

who  may  apply i,  102 

person  admitted  to  sue  as,  need  not  pay  fees i,  103 

when  order  granting  leave  may  be  annulled i,  103 

when  party  may  defend  as  poor  person i,  103 

leave  to  sue  as,  does  not  authorize  appeal  by i,  103 

when  costs  granted  to,  must  be  paid  to  attorney i,  103 

POSSESSION  OF  REAL  PROPERTY : 

how  far  evidence  of  title 1,  6 

POSTPONEMENT: 

of  sale,  see  Sale. 
POSTPONEMENT  OF  TRIAL: 

when  to  be  applied  for ii,  315 

usual  grounds  for   ii,  315,  216 

sickness,  when  ground  for ii,216, 317 

absence  of  counsel,  when  ground  for ii,  317 

affidavit  for,  what  to  contain ii,  217 

what  should  appear  on  second  application  for ii,  218 

application  for,  no  formal  notice  of  required ii,  218 

opposing  papers,  what  to  contain ii,  218 

term  of  ii,  219 

that  action  shall  not  abate,  may  be  imposed  as ii,  219 

costs  imposed  as  terms,  how  taxed ii,  219 

when  to  be  paid ii,  230 

granting  of  application  for,  in  discretion  of  court ii,  220 

remedy  for  denial  of  application  for ii,  220 

PRACTICE: 

where  rules  of  found i,  1 

PREFERRED  CAUSE: 

if  passed,  loses  right  to  preference ii,  209 

■what  is ii,  210 

not  to  be  put  as  such  upon  calendar ii,  213 

how  preference  obtained ii,  313 
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PREFERRED  CAU8E-(Continued):  vol. 

need  not  be  put  on  calendar  of  trial  court  as  such ii, 

how  preference  in  such  court  to  be  obtained ii, 

to  be  put  as  such  on  calendar  of  appellate  court ii, 

PREPARATION  FOR  TRIAL: 

how  to  prepare  for  trial ii, 

PRINTER: 

affidavit  of  publication  by ii, 

PRIVILEGE  FROM  ARREST: 

See  Arrest  ahd  Bail. 
PROCEEDINGS: 

when  according  to  practice  of  chancery i, 

to  punish  attorney,  a  summary  proceeding 

procedure  upon 

upon  death  <-r  disability  of  attorney 

stay  of,  by  whom  granted 

'    stay  of,  for  non-payment  of  costs  of  motion 

when  void  for  irregularity 

how  irregularity  ia,  corrected 

of  municipal  corporation,  how  proved ii, 

of  court  of  United  States,  how  proved ii, 

iPROCESS: 

cannot  be  issued  on  Sunday 

made  returnable  on  Sunday,  not  void 

sheriff  cannot  execute  in  his  own  favor 

service,  and  return  of  by  sheriS 

only  to  be  amended  by  the  court 

PROOF: 

burden  of ii, 

order  of  discretionary ii, 

partial,  how  far  admission  of  discretionary ii, 

PROOF  OF  SERVICE: 

of  summons,  see  Summons. 

of  process,  or  papers  other  than  summons i, 

PROTEST: 

notary's  certificate  of  notice,  when  presumptive  evidence. .     i, 

PROVISIONAL  REMEDIES: 

court  acquires  jurisdiction  from  time  of  granting 

when  party  may  be  required  to  elect  between 

motion  for  to  be  decided  within  twenty  days 

right  of  defendant  to,  on  counterclaim 

See  Arrest  and  Bail — Attachment — Injunction — ^Re- 
ceiver. 

cannot  be  granted  on  submission  of  controversy  without 
action ii. 

PUBLICATION: 

of  summons  how  made i, 

of  summons,  when  complete i, 

of  notice,  time  of,  how  computed i. 
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in  what  papers  notice  to  be  published i,        243 

of  notice  for  creditors  to  exhibit  demands,  in  action  for 

tlieir  benefit i,        243 

of  notice,  where  no  newspaper  in  county i,        243 

PURCHASER: 

at  judicial  sale,  see  Sale. 


Q. 

QUESTION  OF  PACT: 

when  arises  in  case ii,  307 

when  specific,  may  be  submitted  on  trial ii,  309 

QUO  WARRANTO: 

people,  plaintiffs  in i,  115 

when  injunction  granted  in  action  of i,  465 

attorney  general  may  designate  place  of  trial ii,  114 

action  for  to  be  tried  by  jury ii,  188 

restitution  may  be  ordered  in  action  for ii,  691 

iSee  Usurper  op  Office. 


E. 

REAL  ESTATE: 

limitation  of  action  by  people  for i,  63 

limitation  of  action  by  other  than  people  for i,  63 

parties  in  action  to  compel  determination  of  claim  to 1,  134 

when  notice  of  pendency  filed  in  action  concerning i,  181 

undertaking  in  injunction  relating i,  493 

in  what  county  actions  for  to  be  tried ii,  110 

costs  in  action  for  where  title  to  arises ii,  455 

how  far  judgment  lien  on,  see  Judgment. 

contents  of  execution  for ii,  807 

sale  of,  on  execution ii,  848 

conveyance  of,  after  sale  by  execution ii,870,  871 

remedy  for  failure  of  title  on  sale  by  execution ii,  873 

action  of  ejectment  for,  see  Ejectment. 

title  of,  may  be  tried  in  partition iii,  30,   41 

how  described  in  notice  of  sale iii,  58 

sale  of,  see  Sale. 

RE- ARGUMENT: 

of  motion i,  210 

when  may  be  had ii,  687 

RECEIVER: 

leave  to  sue  in  action  by  or  against i,  98 

counterclaim  in  action  by i,  367 

purpose  of  appointment  of i,  570 

dutyof i,  570 

who  may  be  appointed i,  571 

who  should  not  be  appointed i,571, 573 

practice  where  appointed  in  more  than  one  action i,  573 
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rights  of  second  receiver,  when  more  than  one 

■what  must  be  shown  uijon  application  for  appointment  of. 

application  must  be  upon  notice 

by  whom  appointed    

order  appointing,  how  far  appealable 

reference  to  appoint 

court  may  make  order  of  reference    

not  usually  appointed  until  after  summons  served 

consent,  waiver  of  irregularities  in  appointment 

when  appointed  before  final  judgment 

courts  still  have  same  power  to  appoint  as  before  Code. . . . 

not  appointed  whei'e  remedy  at  law  adequate 

what  must  appear  to  authorize  appointment  of 

in  action  to  foreclose  mechanic's  lien 

in  action  between  partners 

in  creditor's  action 

in  what  cases  appointed 

in  action  for  partition 

in  action  to  foreclose  mortgage 

in  action  on  death  of  surviving  executor 

in  action  against  trustee 

in  action  by  or  against  incompetent  person 

when  appointed  by  or  after  final  judgment 

security  to  be  given  by     

security  by  trust  company 

court  may  require  new  bond 

what  passes  to  receiver 

when  title  to  vests 

powers  of 

when  may  employ  counsel 

may  apply  to  court  for  instructions 

not  to  be  sued  without  leave  of  court 

must  follow  directions  of  court 

duty  of,  when  sued  without  leave 

how  far  liable  for  costs 

when  liabil  ty  ceases 

when  will  be  charged  with  interest 

compensation  of . . 

how  discharged  or  removed 

court  may  remove 

when  may  be  substituted  as  defendant  in  action  against 

corporation i. 

when  bound  by  judgment  without  substitution i. 

See,  also,  Provisional  Remedies. 

costs  in  action  by  or  against. ii,  478,  480^ 

commissions  of ii. 

when  may  sue  in  ejectment iii, 

when  appointed  in  ejectment iii, 

in  partition iii. 

may  maintain  for  admeasurement  of  dower iii. 
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may  be  appointed  in  such  action iii,  94 

in  action  for  forclosure  of  mortgage. .' iii,  115 

in  action  to  dissolve  corporation ill,  268 

in  what  cases  appointed iii,  269 

only  appointed  by  cour  t iii,  269 

to  what  corporation  rule  applies ill,  269 

in  action  to  annul  corporation iii,  290 

in  action  to  establish  or  impeach  a  will iii,  317 

in  judgment  creditor's  action iii,  340 

in   supplementary  proceedings,  see  Supplementary 
Proceedings. 

RECEIVER  OP  CORPORATION: 

can  only  be  appointed  by  court i,  694 

in  what  cases  appointed i,  594 

in  proceedings  for  voluntary  dissolution  of  corporation. ...  i,  596 

when  title  vests  in  such  case i,  596 

in  proceedings  against  banking  corporation i,  597 

cases  in  which  court  cannot  appoint 1,  597 

order  upon,  to  designate  places  of  deposit i,  597 

in  action  against  corporations  annulled  by  law i,  598 

application  for  appointment,  where  made i,,  598 

notice  of  application,  how  given,  and  to  whom i,  599 

when  notice  must  be  given  to  attorney-general 1,  599 

who  may  be  appointed i,  600 

who  cannot  be  appointed i,  600 

security  to  be  given  by i,  601 

powers  of i,  601 

what  property  vests  in 1,602-606 

to  make  and  file  inventory i,  603 

to  publish  notice  to  creditors i,  603 

duties  of,  in  proceedings  in  equity  against  corporation i,  604 

duties  of,  on  voluntary  dissolution  of  corporation i,  604 

of  insurance  company,  to  make  assessment i,  605 

to  present  account  to  the  court i,  606 

powers  of,  of  insolvent  banking  corporation i,  607 

court  may  remove i,  609 

when  attorney-general  may  apply  for  removal  of i,  609 

where  motion  to  be  made i,  610 

compensation  of i,  611 

RECORD: 

when  need  not  be  produced  upon  subpoena ii,  76 

■rt'hen  may  be  removed  for  trial  ii,  77 

of  paper  in  public  office,  when  may  be  read  in  evidence  ...  ii,  97 

of  railroad  commissioners,  when  evidence ii,  97 

of  roads  in  towns,  when  evidence ii,  98 

kept  in  town  clerk's  office,  when  evidence  ii,  98 

of  conveyance,  when  evidence ii,  99 

of  court  of  United  States,  when  evidence ii,  103 

in  a  department  of  United  States,  how  proved ii,  102 
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of  observations  of  the  weather,  of  what  .facts  evidence ii,  103 

of  courts  of  another  state,  how  proved ii,  104 

of  foreign  court,  how  proved ii,  108 

RECORDING: 

of  notice  of  pendency  of  action 1,  184 

REDEMPTION: 

of  real  property  after  sale  on  execution  ii,  857 

by  judgment  debtor ii,  857 

by  creditor ii,  860 

See  Execution. 
REFEREE : 

when  case  may  be  sent  to  upon  default ii,  339 

to  malie  computation  on  trial  of  issue  of  law ii,  336 

when  cannot  be  named  in  stipulation  for  reference ii,  348 

who  may  be ii,  853 

when  must  be  selected  by  the  court ii,353,  358 

more  than  one  may  be  appointed ii,  354 

powers  and  duties  of ii,  358 

where  hearing  must  be  had  before ii,  358 

must  be  sworn ii,  359 

must  act  personally ii,  360 

witness  may  be  subpoenaed  before ii,  3fi0 

may  administer  oath ii,  860 

if  more  than  one,  either  may  administer  oath ii,  360 

may  allow  adjournments ii,  861 

how  to  act  when  more  than  one ii,  361 

when  exercises  the  same  power  as  court ii,  861 

may  allow  amendments  of  pleadings ii,  363 

to  try  issues  may  punish  for  contempt ii,  363 

to  take  account,  powers  of ii,  363 

may  reject  evidence ii,  864 

cannot  punish  for  contempt ii,  364 

compensation  of ii,  364 

attorneys  of  parties  may  stipulate  as  to  fees  of ii,  365 

what  may  be  cliarged  for ii,  365 

lien  of,  upon  report  for  fees ii,  365 

hearing  before,  how  brought  on ii,  366 

time  and  place  for,  how  fixed ii,  358 

notice  of  hearing  before ii,  367 

summons  for  hearing ii,  368 

form  of  summons  ii,  368 

underwriting  upon ii,  869 

service  of ii,  369 

notice  of  hearing  suflBcient  without  summons ii,  870 

report  of ii,  373 

when  to  be  made ii,  373 

effect  of  failure  to  report  within  sixty  days ii,  ■  373 

how  time  to  report  extended ii,  373 

what  no'i-^e  terminates  reference ii,  373 
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upon  trial  of  issues,  what  report  to  contain ii,  374 

on  interlocutory  reference,  what  to  contain ii,  375 

when  testimony  of  witness  to  be  tiled  with  report ii,  375- 

exceptions  to  report  of ii,  376- 

when  they  need  not  be  filed ■ ii,  376' 

who  may  file  them ii,  377 

what  questions  raised  by ii,  377 

conflrniation  of  report  of ii,  37& 

when  report  confirmed  without  order    ii,  378 

hearing  upon  motion  for  confirmation  of  report  of ii,  379- 

what  may  be  considered  on  hearing ii,  379 

when  affidavits  may  be  read  on , ii,  379' 

who  may  be  heard  on  exceptions  to  report  of ii,  879 

power  of  court  upon  argument  of  exceptions ii,  379 

effect  of  overruling  exceptions ii,  380- 

when   report    of    need    not    be    sent   back    on    allowing 

exceptions ii,  380' 

when  motion  for  final  judgment  may  be  made  on  report  of.    ii,  380 

effect  of  failure  to  file  exceptions  to ii,  381 

report  of  only  reviewed  by  appeal ii,  381 

when  report  will  be  sent  back  to  referee .    ii,  383 

for  what  reason  report  will  be  set  aside ii,  381 

how  irregularities  of  referee  waived ii,  383 

how  far  under  control  of  court ii,  383 

when  will  be  removed ,   ....    ii,  383 

appointment  of  new  referee  after  reversal ii,  383- 

fees  of,  when  allowed  as  disbursements ii,535,  536 

feesof ii,  546 

to  ascertain  rights  and  interests  in  partition iii,  43. 

may  decide  validity  of  liens iii,  45. 

must  annex  searches  to  report  in  partition iii,  4& 

to  sell,  see  Sale. 

to  admeasure  dower,  see  Admeasurement  op  Dq-wek. 

report  of,  after  sale,  in  action  for  dower iii,  103 

on  default  in  action  for  foreclosure  of  mortgage iii,  lia 

duties  of,  on  judicial  sale iii,  121 

on  surplus  moneys m,  139 

to  hear  and  pass  upon  claims  against  corporation iii,373,  373 

of  claims  under  statute  against  decedent's  estate,  see 
ExECtJTORS  and  Administrators. 

in  supplementary  proceedings iii,  449 

See,  also,  Supplbmentaet  Proceedings. 
REFERENCE: 

attorney  may  consent  to i,  29 

contested  on  motion i,  307 

action  does  not  abate  after  report  made 1,  675 

report  on,  void,  if  made  after  death  of  party 1,  676 

to  settle  issues,  proceedings  on ii,  200 

what  actions  may  be  referred  by  consent ii,  341 

how  consent  to  may  be  made 11,  343 
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if  referee  refuses  to  serve,  court  must  appoint  another ii,  343 

what  reference  may  be  ordered  in  equity  case ii,  343 

need  not  be  ordered,  of  course,  upon  consent ii,  343 

in  what  actions  court  must  designate  referee ii,  343 

of  other  issues  after  report  upon  specific  question  of  fact. . .  ii,  347 

compalsory,  when  may  be  ordered ii,  348 

what  constitutes  a  long  account ii,344, 345 

how  that  fact  shown ii,  344 

power  to  order  limited  to  action  on  contract ii,  346 

cannot  be  ordered  in  action  for  tort ii,  346 

when  ordered  in  mandamus ii,  346 

not  ordered  where  ditficult  questions  of  law  involved ii,  346 

how  shown  that  difficult  questions  of  law  involved ii,  346 

order  of  discretionary  in  all  cases  where  referrable ii,  346 

in  actions  triable  by  the  court ii,  347 

to  what  action  applies ii,  347 

after  interlocutory  or  final  judgment ii,  348 

what  accounts  may  be  referred ii,  348 

upon  a  motion ii,  348 

upon  application  for  judgment ii,  348 

to  make  incidental  inquiries ii,  348 

when  may  be  ordered  in  special  proceedings ii,  349 

upo»  motion,  not  usually  ordered ii,  349 

not  ordered  of  question  of  law  arising  on  motion ii,  349 

what  report  may  be  directed  under  incidental  reference.    . .  ii,  350 

motion  for,  where  made ii,  350 

when  may  be  made  at  circuit ii,  350 

not  made  until  cause  at  issue ii,  351 

affidavit  upon ii,  351 

by  whom  made ii,  351 

what  should  appeaT  by ii,  351 

in  divorce  cases  what  must  appear ii,  352 

opposition  to  motion ii,  353 

See  Referee. 

order  can  only  be  made  by  the  court ii,  355 

when  authority  for  referee  to  proceed ii,  355 

to  what  court  appealable ii,  356 

can  only  be  reviewed  by  appeal ii,  356 

effect  of  failure  to  appeal ii,  357 

for  what  cause  vacated ii,  356 

effect  of ii,355,357 

proceeding  on  trial  of  issues ii,  370 

proceeding  on  hearing  of  interlocutory ii,  371 

what  notice  terminates , ii,  373 

on  application  for  judgment ii,358, 359 

review  of  ii,605,  606 

in  partition "i,  43 

on  default  in  foreclosure   iii,  118 

to  hear  and  pass  upon  claims  to  against  corporation iii,372, 378 

77 
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of  claims  under  statute  against  decedent,  see  ExECir- 

TORS  AND  Administrators. 
in   supplementary  proceedings,   see    Stjpplbmbntart 

Proceedings.                                                             vol..  page 

form  of  order  for  in  actions  of  divorce iii,  318 

on  motion  for  alimony iii,  244 

RELIGIOUS  CORPORATION: 

when  one  member  of ,  may  sue  for  all *,  131 

when  not  included  in  provisions  of  Code iii,  276 

REMAINDERMAN: 

when  may  bring  partition iii,  32 

REMITTITUR: 

from  court  of  appeals,  see  Court  op  Appeals. 
RENEWAL: 

of  contested  motion i,  208 

of  ea;  jpfflrte  motions  and  applications i,  209 

RENT  IN  ARREAR: 

when  ejectment  brought  for,  see  Ejectment. 

RENTS  AND  PROFITS: 

may  be  recovered  in  ejectment iii,  7 

how  alleged  in  complaint iii,  12 

when  recovered  in  partition iii,  42 

REPLEVIN: 

when  jurisdiction  acquired  in  action  of i,  145 

does  not  abate  by  death i,  661 

discontinuance  in  action  of ii,  160 

action  for  to  be  tried  by  jury ii,  187 

notice  of  abandonment  of  claim  in ii,  206 

notice  by  defendant  of  demand  of  judgment  for  return  in,  ii,  207 

verdict  in  action  of ii,  323 

when  plaintiff  entitled  to  costs,  of  course,  in  action  of ii,  457 

how  damages  ascertained  in  action  for ii,  598 

REPLEVIN,  ACTION  FOR: 

history  and  nature  of , iii,  164 

for  what  taking  may  be  brought iii,  166 

for  what  cannot  be  maintained iii,  166 

what  title  required  to  maintain iii,  167 

plaintiff  must  have  present  right  of  possession iii,  167 

when  may  be  maintained  for  property  taken  by  process. . . .  iii,  168 

tenant  in  common  when  may  maintain .  iii,  168, 169 

defendant  must  have  had  wrongful  possession iii,  169 

when  demand  and  refusal  necessary iii,  169 

for  what  property  may  be  brought iii,170, 171 

when  will  not  lie  for  property  taken  by  process  of  law  ....  iii,  171 

when  lies  for  property  severed  from  freehold iii,  172 

when  second  action  for  same  chattel  cannot  be  brought ....  iii,  173 

right  to  bring,  how  waived iii,  172 

order  of  arrest  in iii,  173 
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effect  of iii,  173 

how  to  be  brought iii,  174 

taking  all  property,  not  essential  to iii,  174 

■what  jurisdiction  acquired  by  seizure  of  chattels iii,  174 

in  what  county  action  to  be  brought iii,  174 

rule  with  regard  to  joinder  of  actions  in iii,  175 

complaint  in '. iii,  175 

ownership  how  alleged  in iii,  175 

demand  and  refusal  must  be  alleged iii,175, 176 

allegations  when  damages  for  depreciation  claimed ....  iii,  176 

answer,  what  may  allege iii,  176 

general  denial,  what  put  in  issue  by iii,  176 

defenses  in  action  for  destrained  chattel iii,  177 

when  defendant  must  ask  damages  for  detention iii,  177 

how  to  be  tried iii,  177 

notice  of  abandonment  of  claim  by  plaintiff iii,  177 

verdict,  report  or  decision  in iii,  177 

value  of  property  must  be  stated  in iii,  177 

judgment  in i iii,  178 

taking  property  on iii,  181 

at  what  time  property  may  be  taken iii,  18l 

affidavit  for  taking,  what  to  contain iii,  181 

how  far  sheriff  protected  by iii,  182 

ownership  of  plaintiff,  how  to  be  stated iii,  182 

what  to  contain,  when  made  after  service  of  summons,  iii,  183 

value  of  chattels,  how  to  be  stated  in iii,  183 

requisition,  to  what  sheriff  directed iii,  183 

nature  and  effect  of iii,  183 

undertaking  by  plaintiff  in iii,  184 

remedy  for  defective  papers iii,  185 

how  chattel  to  be  replevied iii,  186 

rights  of  officer  in  executing  requisition iii,  186 

custody  of  property  by  officer iii,186, 187 

duty  of  officer  in  taking  charge  of  property iii,  187 

how  far  officer  liable  for  property iii,  187 

how  long  property  to  be  retained  by  officer iii,  187, 188 

liability  for  wrongful  delivery  of  property iii,  188 

fees  of  officer  how  taxed i",  187 

when  affidavit  and  requisition  to  be  filed iii,  188 

exception  by  defendant  to  plaintiff's  sureties iii,  189 

rights  of  defendant  after  exception iii.  189 

when  property  to  be  delivered  to  defendant iii,  190 

what  papers  to  be  served  on  demand  for  delivery iii,  190 

a,ffldavit  on  demand,  what  to  contain in,190, 191 

undertaking  on  demand  of  delivery ■ in,190, 191 

,.       .  ^^.„     ,.         ^,                   •                                   iii,  192 

sureties,  justification  oi •••  loo 

action  on  undertaking "!'  'lat 

proceedings  on  claim  of  title  by  third  person iji.  1^* 

second  and  subsequent  replevin,  when  made i". 
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defense  of  statute  of  limitation  to  counterclaim  must  be 

pleaded  by i>  88 

•when  plaintiff  may i,  371 

may  be  directed  by  the  court i,  371 

■what  defenses  do  not  require i,  371 

what  waived  by i,  373 

■what  must  contain  i,  373 

may  contain  counterclaim i,  373 

judgment,  on  failure  to i,  373 

when  waived  by  defendant i,  374 

grounds  of  demurrer  to,  see  Dbmtjbbbb. 

iElEPORT  OF  REFEREE: 

in  ejectment,  estate  of  plaintiff  to  be  stated  in. iii,  17 

in  pai^tition,  see  Partition. 

in  action  for  admeasurement  of  dower iii,  101 

on  default  in  action  for  foreclose ill,  114 

on  sale  in  foreclosure iii,  135 

in  supplementary  proceedings iii,  463 

of  referee,  see  Repereb. 

EESERVATIOIT: 

of  cases  for  trial ii,        323 

RESIDENT: 

may  designate  person  to  receive  service  during  absence. ...     i,        155 
how  such  designation  revoked i         155; 

RESOLUTION: 

of  municipal  corporation,  how  proved y         jqo 

RESTITUTION: 

when  ordered  by  appellate  court  on  reversal g  ggg. 

RETAINER: 

of  atioruey,  when  must  be  in  writing i,  38 

authority  of  attorney  under i,  39 

RETURN: 

of  deputy  conclusive  upon  sheriff i,  16- 

by  sheriff  upon  execution  of  process,  i i,  18- 

how  compelled 1,  18- 

in  special  proceedings,  where  filed i,  334 

amendment  of. , .  i,  644 

REVIVAL  OF  ACTION: 

See  Abatement  of  Action. 
ROCHESTER: 

appeals  from  judgment  of  municipal  court  of ii,  764 

RULES: 

of  practice,  trhere  found i,  1 

courts  of  record  may  make , i,  3 

s. 

SALE: 

when  ordered  in  partition iii,  47,   65 

notice  of,  how  given iii,  57 
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how  property  described  in iii,  58 

postponement  of,  how  noticed iii,  59,  62,  131 

duty  of  oflBcer  making iii,  59, 121 

may  ask  for  instructions iii,  59 

when  may  sell  in  parcels iii,  59 

must  follow  directions  of  judgment  iii,  61 

cannot  delegate  his  power iii,  59 

when  may  be  compelled  to  proceed iii,  60 

when  may  adjourn  sale iii,  60 

is  officer  of  the  court iii,  61 

proceedings  upon iii,  60 

a,t  what  time  to  be  made iii,  60 

where  to  be  made iii,  60,    61 

terms  of iii,  61 

not  within  statute  of  frauds iii,  61 

stay  of ,' only  granted  by  court iii,  63 

on  what  notice iii,  123 

report  of,  what  to  contain iii,  63,    63 

exceptions  may  be  filed  to iii,  64 

how  confirmed iii,  64 

when  sale  set  aside iii,  64 

resale  when  had iii,  133,  64 

when  for  inadequacy iii,  65 

when  for  fraud,  accident  or  mistake iii,  65 

for  improper  conduct  at  the  sale iii,  66 

application  for,  by  whom  made iii,  66 

when  made iii,  66 

purchaser,  who  may  be iii,  63 

what  title  may  be  insisted  upon iii,  67,    68 

may  be  compelled  to  perform  contract iii,  67 

when  will  be  relieved  from  purchase iii,  68 

entitled  to  possession iii,  70 

when  becomes  entitled  to  rents  and  profits iii,  71 

purcliase  money  how  secured iii,  71 

costs  how  to  be  awarded iii,  71 

proceeds  how  to  be  distributed iii,  73 

to  be  ordered  by  the  court iii,  73 

may  direct  investment  of  infant's  portion iii,  75 

must  direct  investment  of  share  of  unknown  defendant  iii,  75 

when  share  to  be  paid  to  unknown  heirs iii,  75 

taxes,  assessments  and  water  rates  to  be  paid iii,  79 

when  security  to  refund  required iii,  84 

how  to  be  given iii,  84 

how  directed  on  foreclosure iii,  116 

taxes  and  assessments,  how  provided  for  on iii,  116 

when  subsequent  sale  may  be  ordered  in  foreclosure iii,  118 

how  and  by  whom  to  be  made iii,  120 

duties  of  referee  on iii.lSO,  131 

cannot  be  delegated iii,  121 

order  of  sale  by  may  be  directed  in  ejectment iii,  Hfi 
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order  of,  if  not  directed iii,  131 

general  rule,  where  order  of  not  directed iii,  122 

proceedings  wliere  purcliaser  refuses  to  complete iii,  123 

liability  of  in  such  cases iii  123 

conveyance  on,  see  Conveyance. 

referee's  report  of iii  135 

moneys  arising  on,  how  disposed  of iii  125 

in  action  to  foreclose  lien  on  chattel iii  139 

SATISFACTION: 

of  part  of  plaintiff's  claim i^  623 

when  ordered i  623 

as  to  what  causes  of  action i,  623 

where  application  for  to  be  made i,  625 

what  judgment  entered i,  625 

of  judgment ii,585,  586 

SAVINGS  BANK: 

interpleader  in  action  against i,  238 

SCHOOL  DISTRICT: 

when  trustee  of,  may  sue  or  be  sued i,  117 

SEAL: 

of  courts i  •is 

SEALED  INSTRUMENT: 

action  on  when  barred i^  70 

SECURITY  FOR  COSTS: 

when  a  matter  of  right  to  defendant ii,  434 

who  may  be  required  to  give ii,434, 435 

what  is  non-residence ii^  436 

in  what  actions  m:iy  be  required ii,  436 

foreign  government  may  be  compelled  to  give ii,  437 

foreign  corporation,  when  required  to  give ii,4S4, 437 

infant,  when  required  to  give ii,484, 437 

need  not  give  when  authorized  to  sue  as  poor  person. . .    ii,  438 

right  of  defendant  to  require,  how  waived ii,  438 

in  taxpayer's  action ii,  439 

when  discretionary  with  court  to  require ii,  439 

grounds  upon  which  discretion  exercised ii,439,  440 

application  for  order  for,  when  to  be  made ii,  440 

when  right  lost  by  delay ii,  440 

when  application  may  be  made  ex  parte ii.  442 

on  what  papers  application  made ii'  ^^ 

order,  what  to  contain         ii>  443 

undertaking  upon,  how  to  be  executed ii'  ^^ 

formof  ii'  445 

what  to  contain ii,  444 

exception  to  sureties ii,  446 

.iustiflcation  of  sureties ii,445, 446 

additional  security,  when  may  be  required ii,  447 

deposit  upon,  when  given  instead  of  undertaking ii,  447 
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SECURITY  FOR  COSTS-(Continued):  tol. 

how  undertaking  enforced il, 

effect  of  failure  to  give ii, 

liability  of  attorney  where  security  not  given ii, 

how  liability  extinguished ii, 

how  enforced ii, 

in  special  proceedings ii 

SECURITY  ON  APPEAL: 

iSee  Appeal,  Court  of  Appeals,  General  Term,  Sur- 
rogate's Court  AND  JUSTICE  OF  THE  PeAOE. 
SEPARATE  TRIAL: 

between  plaintiff  and  one  of  several  defendants ii, 

SEPARATION: 

action  for,  see  Matrimonial  Action. 
SEQUESTRATION: 

of  defendant's  property  to  pay  alimony,  see  Matrimo- 
nial ACTIONS. 
SERVICE: 

of  papers  cannot  be  made  on  Sunday 

of  process  by  sheriff 

on  unknown  defendant  in  partition 

of  summons  on  guardian  ad  litem  of  absent  infant  defend- 
ant      i, 

of  summons,  see  Summons. 

of  process  to  commence  special  proceedings,  how  made i, 

of  summons,  voluntary  general  appearance,  when  equiva- 
lent to , 

notice  of  motion 

of  copy  of  order 

when  to  be  made 

on  whom  to  be  made 

when  may  be  made  on  clerk 

personal,  how  made,  on  party  or  attorney 

by  mail,  how  made  on  party  or  attorney 

proof  of,  see  Proof  of  Service. 

of  paper,  personal,  must  be  eight  days 

by  mail,  sixteen  days 

time  for  service,  how  computed 

when  double  time  allowed 

how  completed 

when  complaint  to  be  served 

of  order  of  injunction,  and  papers  on  which  granted 
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448 
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450 
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SESSION  LAWS: 

when  publication  of,  may  be  cited  , 
SET-OFF: 

what  it  is 

distinguished  from  counter-clnim . . 

SETTLEMENT: 

costs  of 


u, 

i. 
1, 

ii, 


4 

18 

131 

141 

1^0 

176 
303 
315 
315 
330 
330 
,331, 333 
331,  333 

335 
336 
236 
337 
358 
345 
485 

96 

358 
853 

513 
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SETTLEMENT  OF  ISSUES: 

See  Issues. 
SEVERANCE: 

of  action,  wlieii  part  of  claim  admitted. 
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.     i,        623 


SHAM  PLEADINGS: 

See  Answbb. 
SHERIFF: 

an  oiHcer  of  the  court 

powers  and  duties  of 

liable  for  acts  of  deputy 

when  not  liable  for  acts  of  deputy 

deputy's  return  conclusive  upon 

not  to  practice  as  attorney 

cannot  purchase  at  execution  sale 

cannot  execute  pr.-cess  in  his  own  favor 

must  give  receipt  for  mandate. 

how  process  to  be'executed  by 

return  of  execution  of  process 

how  service  made  upon 

fees  of 

limitation  of  action  against 

when  leave  to  sue  bond  of,  necessary 

what  must  appear  before  granting  to  sue 

more  than  one  order  to  leave  to  sue  may  be  made 

how  summons  served  upon » 

certificate  of  service  of  summons  by 

what  certificate  must  show 

liability  of,  in  arrest  and  bail  on  failure  of  sureties  to 
justify 

must  execute  warrant  of  attachment 

may. require  indemnity  on  executing  such  warrant 

See,  also,  Attachment. 

responsibility  for  suiBciency  of  sureties  in  undertaking  to 
discharge  attachment 

must  regain  possession  of  personal  property  after  attach- 
ment  

after  judgment,  may  collect  whatever  attached 

when  may  sell  property  attached  after  levy 

to  whom  property  given    after    warrant    of    attachment 
vacated 

to    deliver    books,   etc.,    to    defendant    after    attachment 
vacated  

to  file  return  after  attachment  vacated 

amendment  of  certificates  and  deeds  of 

duty  of  under  writ  of  liabeas  corpus  to  testify 

inventory  of  i.ttached  property  evidence  against  him 

costs  in  action  against  for  failure  to  return  execution 

fees  of 

fees  for  serving  papers 

fees  for  levying  warrant  of  attachment 

fees  for  copy  of  papers  served 
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i,  16,  19 

16 

17 

16 

17 

17 

17 

18 

18 

18 

19 

20 

73,    75 

94 

94 

94 

158 

160 

160 

433 
536 
537 
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i,  568 
i,  569 
i,  645 
ii,  83 

ii,  87 

ii,461,  463 
Ii,  545 
ii,  553 
ii,553, 555 
ii,        553 
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fees  for  notifying  jurors ii,  553 

fees  on  execution ii,554, 555 

fees  for  returning  mandate ii,  555 

when  statutory  fees  to  be  allowed  to ii,  556 

to  satisfy  judgment  on  payment  of  execution ii,  587 

duty  of,  on  writ  of  inquiry ii,  601 

■execution  to  be  directed  to ii,  808 

duty  upon  receipt  of ii,  810 

instruclions  to  upon  execution ii,  810 

return  of  execution  by ii,  813 

cannot  purchase  on  execution ii,  819 

how  execution  collected  after  death  or  disqualification  of. .  ii,  819 

how  to  make  levy  on  execution ii,  835 

in  action  against,  indemnitor  may  be  substituted ii,839,  840 

notice  of  application,  to  whom  given ii,  840 

order  upon  application ii,  840 

duty  on  sale  of  real  property ii,  853 

conveyance  by  of  real  property  on  execution ii,870, 871 

rights  and  duties  of  in  replevin iii,188, 186 

custody  by,  of  property  replevied  iii,  186 

duty  of,   on  receiving    property  in    supplementary    pro- 
ceedings   iii,  468 

SHERIFF'S  JURY: 

whatis ii,838,839 

SHORT  CAUSE: 

calendar  of.. ii,  233 

SIGNAL  SERVICE: 

when  observations  of  may  be  proved ii,  103 

SLANDER: 

rule  for  pleading  in i,  235 

SPECIAL  PROCEEDINGS: 

statute  of  limitations  applies  to i,  88 

service  of  process  to  commence,  how  made i,  160 

papers  in,  where  filed i,  224 

when  reference  may  be  ordered  in ii,  349 

'     security  for  costs  on ii,  450 

costs  on  appeal  in ii,  499 

appeal  from  order  in ii,  736 

on  appeal  to  same  court ii,  739 

SPECIAL  TERM: 

to  be  held  in  place  designated  by  statute 1  7 

may  be  adjourned  to  chambers i,  7 

actions  triable  in,  when  triable  at  chambers i,  7 

of  superior  city  court,  when  held  by  one  judge i,  8 

may  vacate  order  made  by  judge,  on  notice i,  216 

when  motion  for  new  trial  to  be  made  at ii,  400 

SPECIAL  VERDICT: 

See  Verdict,  Speciaii. 
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action  for,  when  barred i,  71 

STATE- 

when  proper  party  defendant i,  117 

STATE  OFFICER: 

injunction  against,  when  granted  at  general  term i,  480 

STATE  PRISON: 

superintendent  of,  how  named  in  action i,  118 

STATE  WRIT: 

in  whose  name  to  be  issued i,  116 

STATUTE: 

where  no  provision  made  by,  what  practice  controls i,  2 

private,  how  alleged  in  pleading i,  252 

proof  of  from  newspaper,  when  may  be  made ii,  96 

printed,  presumptively  correct ii,  96 

republication  of,  see  Session  Laws. 

of  another  state  or  foreign  country,  how  proved ii,  103 

STATUTE  OF  LIMITATIONS: 

See  Limitation  of  Action. 
STATUTE  LIABILITY: 

when  barred  in  six  years i,  71 

STAT  OF  PROCEEDINGS: 

by  whom  granted   i,  204 

judge  out  of  court  can  only  grant  for  twenty  days i,  204 

practice,  when  longer  stay  required i,  205 

in  first  judicial  district,  when  stay  granted  after  notice  of 

trial i,  205 

when  granted  on  motion  to  change  place  of  trial i,  205 

effect  of. i,  205 

when  deemed  vacated  on  decision i,  214 

for  non-payment  of  costs  of  motion i,  216 

offer  of  compromise,  operates  as i,  629 

for  commission ii,  45 

on  motion  to  change  place  of  trial ii,  135 

to  prevent  multiplicity  of  suits ii,  177 

where  several  actions  pending  for  same  cause ii,  177 

in  one  action  to  abide  event  of  another ii,  178 

after  adjudication  of  bankruptcy ii,  179 

after  discharge  in  bankruptcy ii,  179 

when  necessary,  to  prevent  injustice ii,  180 

effect  of  permanent ii,  181 

order  for  appealable ii,  181 

until  costs  of  former  action  paid ii,  181 

discretionary  in  such  cases ii,  184 

not  granted  until  adjustment  of  costs ii,  184 

when  must  be  granted  by  court ii,  184 

motion  for,  how  made ii,  185 

on  motion  to  pay  costs ii,  237 

after  verdict ii,  327 
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on  appeal  from  inferior  court  to  general  term,  how  applied  for,  ii,  728 

on  appeal  from  surrogate's  court ii,754, 755 

STENOGRAPHER: 

fees  of li,  557 

who  liable  for ii,  557 

for  minutes  of  trial,  when  taxable ii,558,  559 

STIPULATION: 

when  must  be  in  writing 1,  219 

STOCKHOLDER: 

when  one  may  sue  for  all i,  131 

action  by  or  against  trustees  of  corporation iii,  260 

when  not  excused  from  answering  question iii,  27S 

in  action  against,  cannot  plead  minomer  of  defendant iii,  273 

court  may  amend,  when  misnomer  exists iii,  374; 

supplementary  proceedings  may  be  established  against iii,  405 

STRICT  FORECLOSURE: 

history  and  use  of  the  action iii,  109 

object  of  action iii,  134 

proceedings  in iii,  134 

parties  to iii,  135 

pleadings  in iii,  135 

judgment  in,  how  entered '. iii,  136 

time  of  redemption  to  be  fixed  in iii,  136 

amount  due  on  mortgage  to  be  fixed  in iii,  136 

effect  of iii,  137 

STRUCK  JURY: 

when  may  be  ordered ii,  246 

application  for,  where  made ii,  346 

application,  affidavit  upon,  what  must  show. ii,  246 

cases  in  which  granted ii,  246 

what  notice  to  be  given ii,  347 

to  be  struck  by  clerk ii,  348 

by  whom  struck  when  clerk  interested ii,  349 

how  struck ii,  348 

list  of,  to  be  made  and  certified ii,  248 

jurors  to  be  notified  by  sheriff ii,  248 

by  whom  notified  when  sheriff  interested ii,  349 

how  trial  jury  selected  from ii,  349 

SUBMISSION  OP  CONTROVERSY  WITHOUT  ACTION: 

who  may  submit ii,  639 

what  questions  may  be  submitted ii,  640 

court  bound  by  facts  stated  in  submission ii,  640 

on  what  papers  submission  to  be  made ii,639,  640 

submission  to  be  filed ii,  640 

where  trial  to  be  had ii,  641 

provisional  remedy  cannot  be  granted  on.' ii,  641 

what  papers  to  be  used  rn  trial ii,  641 

by  whom  papers  furnished. ii,  641 

when  submission  will  be  set  aside  ii,  643 
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SUBPCENA:  tol. 

what  court  may  issue ii, 

contents  of ii, 

service  of ii, 

time  of  service  of ii, 

fees  upon  service  must  be  paid ii, 

"wliat  fees ; ii, 

■wlio  may  be  served ii, 

proof  of  service ii, 

penalty  for  disobedience ii, 

what  sufficient  excuse  for  disobedience ii, 

how  disobedience  punished  by  officer  other  than  court ii, 

SUBPOENA  DUCES  TECUM:  ' 

must  be  served  to  compel  production  of  document ii, 

when  must  be  served ii, 

duty  of  witness  under ii, 

papers  must  be  produced  for  inspection  of  witness ii, 

penalty  for  failure  to  produce ii, 

what  papers  need  not  be  produced ii, 

attorney,  when  need  not  produce  papers  of  client ii, 

when  attendance  of  officer  not  required  under ii, 

"  SUBSTANTIAL  EIGHT  ": 

meaning  of ii, 

SUBSTITUTION: 

of  attorney,  how  made. .,  i, 

SUMMARY  PROCEEDINGS: 

when  restrained  by  injunction i, 

SUMMONS: 

how  served  on  unknown  defendant  in  partition !, 

when  may  be  served  on  guardian    ad   litem   of    infant 

defendant i, 

action  commenced  by  service  of 

contents  of - 

how  names  of  parties  may  be  stated  in 

how  party  designated,  when  name  unknown 

place  of  trial,  how  stated  in 

subscription  of,  what  sufficient 

form  of 

how  amended 

complaint  may  be  served  with 

notice  for  copy  of  complaint  not  served  with 

when  must  contain    reference   to  statute  on  which  suit 
brought 

what  reference  sufficient,  in  action  for  penalty 

how  such  reference  waived 

notice  of,  no  personal  claim  with 

by  whom  personal  service  may  be  made 

service  on  natural  person,  how  made 

upon  infant  defendant,  how  made 

upon  idiot  or  habitual  drunkard,  how  made 
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■when  court  may  designate  person  to  be  served. i,  152 

how  served  upon.  sherifE. i,  153 

personal  service,  how  must  be  made  within  the  State i,  153 

when  service  of,  will  be  vacated i,  153 

wlio  privileged  from  personal  service, i,  154 

on  what  days  cannot  be  served i,  155 

designation  of  person  on  whom  service  may  be  made i,  155 

how  designation  revoked i,  156 

service  of,  on  domestic  corporation i,  156 

remedy  for  irregular  service  on  corporation i,  157 

service  of,  on  foreign  corporation i,  157 

personal  service,  proof  of,  how  made i,  160 

when  may  be  proved  by  admission i,  160 

affidavit  of  service,  what  must  appear  in i,  161 

genuineness  of  admission  must  be  proven i,  163 

what  admission  must  show i,  163 

substituted  service,  when  it  may  be  made i,  163 

affidavit  for,  what  must  show i,  163 

order  for  substituted  service,  contents  of i,  164 

order  must  be  filed  within  ten  days i,  164 

when  service  complete i,  165 

service  of  by  publication,  in  what  eases  made i,  165 

when  made  on  person  other  than  defendant i,  166 

when  may  be  made  upon  resident i,  165 

application  for,  what  must  apptar  in i,  167 

order  for  publication  of,  by  whom  made i,  169 

must  be  made  by  Judge i,  170 

what  order  must  contain i,  169 

service  by  publication,  how  made i,  169 

notice  to  be  published  with  summons i,  171 

notice  in  action  of  partition  to  be  published  with 1,  172 

in  matrimonial  actions  to  be  published  with i,  172 

papers  must  be  filed i,171, 172 

publication  of,  how  made i,  173 

when  complete i,  173 

service  under  order  of  publication i,  173 

mailing,    when  may  be   dispensed  with  under    such 

order  i,  174 

proof  of  service  by  publication,  how  made i,  174 

when  defendant  allowed  to  defend  after  service  by 

publication i,  174 

when  voluntary  general  appearance,     equivalent    to  per- 
sonal service  of i,  176 

when  complaint  dismissed  for  failure  to  serve i,  340 

not  amendable  of  couise '. i,  282 

how  may  be  amended i,  635 

when  court  may  order  supplemental,  on  substitution  of 

party... }>  674 

how  endorsed  in  matrimonial  action ill,  207 
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SUNDAY : 

courts  shall  not  be  open  on 

extends  fram  midnight  to  midnight 

process  cannot  issue  or  be  served  on 

process  returnable  on,  not  void ;. . . 

judgment  entered  on,  void 

habeas  corpus  may  be  issued  and  served  on. 

SUPERINTENDENT  OP  THE  POOR  : 
when  may  sue  or  be  sued 


SUPERIOR  CITY  COURTS  : 

enumerated 

judge  of,  may  be  designated  to  hold  circuit  court,  etc 

powers  of  judge  so  designated 

appointment  of  terms  of 

general  terms  of 

special  terms  of,  held  by  one  judge 

recognized  by  the  constitution 

how  constituted 

jurisdiction  of 

cannot  be  extended 

no  limitation  as  to  judgment  creditors's  actions 

how  acquired  in  action  against  two  or  more  parties 

when    domestic,   corporation,   or    joint    stock    association 

deemed  resident 

when  jurisdiction  acquired  by  personal  service  on  corpo- 
ration  

when  action  maybe  discontinued  as  to  unnecessary  parties, 
jurisdiction  always  presumed 

need  not  be  alleged 

appearance,  equivalent  to  personal  service 

want  of  jurisdiction  waived,  unless  pleaded 

where  jurisdiction  exists,  same  as  Supreme  Court 

mandates  of,  enforced  as  in  Supreme  Court 

power  of  judges  of 

when  judge  of  has  power  of  justice  of  Supreme  Court 

place  of  trial  of  action  brought  in,  how  changed 

has  jurisdiction  of  ejectment 

of  partition 

of  admeasurement  of  dower 

of  action  of  foreclosure 

of  action  to  determine  conflicting  claims  to  real  prop- 
erty   

of  action  for  waste 

what  necessary  to  give,  in  action  for  divorce 

SUPERIOR  CITY  COURT  OF  BUFFALO  : 

a  superior  city  court i, 

special  jurisdiction  of 

SUPERIOR  CITY  COURT  OF*NEW  YORK : 

a  superior  city  court i. 
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SUPERSEDAS:  vol.    pagh 

after  order  of  arrest i,        435 

■what  is ii,  880. 883 

SUPERVISOR : 

whenmay  sue  orbe  sued i,        117 

proceedings  of  board  of ,  how  proved ii,        100 

SUPPLEMENTAL  PLEADING : 

when  court  may  allow i,  390 

application  for  must  be  on  notice i,  300 

allowance  of  discretionary i,  390 

on  application  for,  court  will  not  pass  on  pleading i,  391 

object  of  supplemental  pleading i,  391 

what  may  be  set  up  by i,  391 

may  be  in  addition  to  original  pleading i,  393 

terms  of  allowance,  in  discretion  of  the  court i,  294 

what  terms  may  be  imposed i,  294 

when  demurrer  may  be  interposed  to , .   . .  i,  377 

when  may  be  ordered  on  substitution  of  parties i,  673, 674 

SUPPLEMENTARY  PROCEEDINGS: 

nature  and  object  of  the  remedy iii,        398 

takes  place  of  creditor's  bill iii,  398,400 

a  special  proceeding    .. iii,        899 

commenced  by  service  of  order iii,        400 

service  gives  creditor  lien  on  debtor's  property iii,        400 

proceedings  same  as  on  creditor's  bill iii,        400 

when  order  may  be  granted iii,        400 

upon  what  judgment  and  execution iii,  401,405 

where  debtor  resident  of  state iii,        401 

where  debtor  non-resident    iii,  401,  403,405 

on  judgment  for  costs iii,  401,405 

what  is  sufficient  judgment ; iii,  401,403 

when  may  be  granted  against  corporation iii,        403 

what  property  or  earnings  cannot  be  reached  by iii,  403,403 

what  are  earnings iii,  403,404 

when  upon  judgmeot  of  justice's  court iii,        403 

in  what  county  proceedings  had.   iii,        403 

not  a  proper  method  of  reaching  rents  and  profits iii,        403 

title  to  chattels  not  to  be  tried  in iii,  404,  406,  416,  456 

proceedings  where  title  is  disputed iii,  406,416 

upon  judgment  against  plaintiff iii,  404,437 

what  proof  necessary  in  such  case iii,        404 

to  collect  tax  against  non-resident iii,        404 

by  whom  such  proceeding  brought iii,        404 

what  amount  necessary  to  bring  action iii,        404 

costs  in  such  proceeding iii,        405 

to  what  villages  and  towns  applicable iii,        405 

when  may  be  had  on  judgment  of  United  States  court iii,        405 

not  instituted  on  such  judgment,  by  state  judge iii,        405 

may  be  had  against  stockholder iii,        405 

against  infant iii,       405 
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against  foreign  counsel iii,  406. 

no  warrant  oL' arrest  in  such  case iii,  406. 

V.  ho  privileged  from  arrest  in iii,  406 

when  may  be  had  against  married  woman iii,  406 

may  be  instituted  by  attorney —  iii,  406,407 

to  compel  purchaser  at  judicial  sale  to  pay  difference iii,  406 

limitation  of  six  years  on  justice's  judgment. . , iii,  406,407 

what  is  judgment  creditor iii,  407 

cannot  be  had  after  judgment  debt,  r's  death iii,  407 

lien  acquired  before  debtor's  death iii,  408' 

three  remedies  provided  by iii,  408,  412,  413 

after  return  of  execution iii,  408 

when  may  be  brought iii,  40& 

when  brought  to  charge  joint  debtor  not  summoned.. .  iii,  408 

must  have  exhausted  remedy  at  law. iii,  409 

remedy  not  exhausted  by  fraudulent  return iii,  409. 

execution  may  be  returned  within  sixty  days iii,  409 

right  depends  on  return,  and  not  upon  debtor's  property,  iii,  410 
debtor's    remedy    where    execution    fraudulently    re- 
turned    iii,  410 

what  is  fraudulent  return iii,  410i 

second  execution  may  be  issued  pending  proceeding. . .  iii,  410,411 

effect  of iii,  410,411 

attachment  may  be  issued  pending  proceeding iii,  411 

ten  years  I'mit,  not  confined  to  first  execution iii,  411 

Tyhat  exhausts  remedy  against  partners iii,  411,413 

before  return  of  execution iii,  412 

nature  of  proceeding  in  such  case iii,  412 

creditor  required  to  comply  with  statute iii,  412 

must  show  facts  entitling  him  to  the  order iii,  412 

issue  of  execution,  necessary  condition  precedent iii,  413 

against  third  person  or  corporation iii,  413 

this  remedy  may  be  had  with  eithei  of  the  others iii,  414 

upon  what  proof  order  will  be  granted iii,  414 

wliere  sum  exceeds  ten  dollars iii,  414 

notice  of  subsequent  proceedings  in  such  case iii,  414 

appointment  of  receiver  in  such  case iii,  414 

where  such  proceeding  had iii,  414 

what  notice  to  debtor iii,  414 

discretionary  with  judge iii,  414 

should  not  be  ordered  except  in  clear  case iii,  415 

and  upon  positive  evidence iii,  415 

cannot  be  ordered  where  judgment  debtor  a  corpora- 
tion    iii,  415 

nor  where  property  is  in  hands  of  receiver iii,  415 ' 

boolis  of  corporation  may  be  procured iii,  415 

how  subpoenas  served  in  such  case iii,  415 

title  where  claimed  by  third  person  cannot  be  tried iii,  415,416 

limited  to  reaching  property  of  debtor iii,  416 

before  what  judge  proceedings  had iii,  416,419 
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may  be  had  before  justice  of  supreme  court iii,  417, 418 

where  debtor  required  to  attend iii,  417 

only  in  his  own  county iii,  417 

may  be  had  befoi'e  county  judge iii,  418 

when  on  judgment  of  supreme  court iii,  418 

may  be  had  before  judge  of  City  Court  of  New  York iii,  418 

when  order  of  arrest  may  be  liad  before  same  judge iii,  418 

before  what  judges  proceedings  may  be  continued iii,  419, 430 

afBdavit,  to  obtain  order  for - iii,  414, 430 

not  formerly  required iii,  431 

necessary  under  Code  of  Civil  Procedure ;   iii,  431 

by  whom  made iii,  433 

where  made  by  third  person  what  to  contain iii,  433 

where  no  authority  to  make,  no  jurisdiction    ob- 
tained   iii,  43'i 

order  will  be  set  aside iii,  433 

what  sufficient  to  show  authority iii,  433 

may  be  made  by  attorney iii,  433 

how  entitled  where  proceeding  had    on  justice's  judg- 
ment   iii,  433 

not  necessary  to  state  debtor  has  proporty iii,  433 

creditor  proceeds  at  his  peri]  of  costs iii,  433 

should  correctly  describe  judgment iii,  433 

must  show  that  judgment  has  been  docketed iii,  424 

and  that  execution  has  been  issued  against  property  iii,  434 
must  show  that  the  judgment  was  for  twenty-five 

dollars iii,  435 

when  must  be  "exclusive  of  costs " iii,  435 

must  be  signed  and  sworn  to iii,  435 

must  state  whether  or  not  previous  application  has 

made iii,  435, 436 

failure  to  comply  with  rule,  irregular iii,  436 

defect  in  may  be  corrected iii,  436 

if  not  jurisdictional iii,  436 

should  correctly  describe  person  against  whom  had ... .  iii,  437 
if  before  return,  should  show  debtor  has  property. . . .     iii,  437 
where  proceeding  had  against  third  person  or  corpora- 
tion   iii,  414, 437,  438 

should  show  sources  of  deponent's  information. .. .  iii,  428 

effect  of  failure  to  show iii,  438 

should  not  be  in  alternative iii,  438 

should  state  facts  one  way  or  the  other iii,  438 

to  obtain  warrant  of  arrest iii,  439 

should  show  that  debtor  has  property iii,  439 

should  make  out  plain  case iii,  430 

similar,  to  ne  exeat iii,  430 

what  sufficient  proof  to  obtain iii,  430 

proof  should  not  be  in  alternative : iii,  430 

may  be  made  at  any  lime  during  proceeding iii,  430, 431 
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eif  ect  of  such  continued  right iii,        431 

service  of  copy  of  affidavit  iii,        431 

warrant  of  arrest  in iii,        431 

in  what  cases iii,        431 

nature  of  the  remedy iii,        431 

what  to  contain iii,  431,433 

by  whom  granted iii,  431,432 

when  granted iii,  431,433 

ser;ifice  of  warrant  and  affidavit iii,        433 

no  security  required iii,        433 

discretionary  with  judge iii,        433 

object  of  warrant  during  pendency  of  action iii,        433 

how  vacated  or  modified Mi,  434,440 

same  as  in  case  of  order iii,        433 

undertaking  on iii,        433 

effect  of  failure  to  comply  with  order iii,        433 

the  order iii,        433 

is  an  ex  parte  order iii,        433 

what  to  contain iii,  434,433 

where  made iii,        433 

how  entitled  on  transcript  of  justice's  judgment iii,        434 

remedy,  where  entitled  in  "  justice's,  court " iii,        434 

what  required  where  debtor  is  a  resident iii,        434 

where  a  non-resident iii,        434 

may  be  made  returnable  before  another  judge iii,        435 

where  states  no  place  for  debtor's  appearance iii,  435,436 

where  returnable  on  Sunday,  void iii,        436 

may  combine  dir(  ction  for  debtor  and  third  person iii,        436 

may  require  debtor  to  attend  before  judge  or  referee. . .  iii,        437 

service  of,  how  made iii,        437 

on  corporation iii,        437 

when  must  be  made iii,  437,438 

sheriff's  certificate  not  conclusive  proof  of iii,        438 

affidavit  must  be  served  with iii,        438 

original  must  be  shown iii,        438 

when  made  by  justice  of  supreme  court iii,        438 

where  made  by  judge  of  court  of  limited  jurisdic- 
tion    iii,        438 

effect  of iii,        438 

not  deprived  of  lien  by  appeal iii,        439 

effect  of  as  to  earnings  of  judgment  debtor iii,  439,466 

if  irregular -• iii,        439 

how  vacated  or  modified iii,        440 

where  judgment  debt  has  been  paid iii,        440 

where  affidavit  insufficient iii,  440,441 

where  original  judgment  void iii,  440,441 

effect  of  appearance  without  objection iii,        441 

proceedings  stayed,  to  move  to  set  aside  judgment,  iii,        441 

where  judgment  debtor  insolvent iii,        441 

where  execution  issued  out  of  wrong  court iii,        443 
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liow  order  appealed  from  in  certain  cases iii,        443 

when  order  granted  on  judgment  of  county  court iii,        443 

when  on  other  judgment iii,        443 

whefl  on  justice's  courts  judgment iii,        443 

may  be  from  final  or  other  order iii,        443 

from  order  dismissing  proceedings iii,        443 

effect  of,  as  to  staying  proceedings iii,  443,444 

appeal  does  not  affect  injunction iii,        444 

where  court  had  not  jurisdiction r. . .  iii,      .  444 

injunction,  what  to  contain iii,        444 

'  nature  of iii,        447 

when  may  be  granted iii,  444,445 

effect  of iii,  444,446 

how  served iii,        445 

no  security  required ...  iii,        445 

upon  what  papers  granted iii,        445 

when  granted  after  making  order iii,        445 

may  be  granted  upon  slight  grounds iii,        446 

when  takes  effect iii,        446 

may  be  granted  against  persons  not  parties, iii,        447 

how  vacated  or  modified iii,        447 

continues  in  forCe,  until  vacated  or  modified iii,        447 

how  dissolved  by  subsequent  order iii,        447 

not  vacated  by  stay  upon  appeal iii,        448 

may  become  dormant iii,  447, 448 

judge  may  require  security  on  vacating iii,        448 

referee  to  take  proof iii,        448 

when  may  be  appointed iii,  448, 449 

by  whom  appointed iii,        449 

usually  designated  in  order  iii,        449 

may  be  by  separate  order , iii,        449 

who  may  be j iii,  449,  450 

remedy  where  improper  person  designated iii,  449, 450 

may  be  authorized  to  fix  time  and  place  of  hearing . . .  iii,  436, 450 

how  qualified iii,        450 

must  take  oath,  unless  waiver iii,        450 

how  oath  waived iii,        451 

effect  of  failure  to  take  oath  or  obtain  waiver iii,        451 

powers  and  duties  of iii,        451 

same  as  of  judge,  excepting  as  to  contempt iii,        451 

may  adjourn  proceedings iii,  453,  451 

where  authorized  to  fix  time  and  place iii,        458 

may  issue  subpoenas     iii,        453 

after  examination  must  report iii,        453 

hearing  before  the  referee iii,        453 

who  may  be  examined iii,        458 

where  debtor  or  other  person  may  be  required  to  attend  iii,  450,  454 

examination  of  witnesses iii,        454 

scope  and  nature  of iii,        454 

may  be  full  and  complete     iii,        455 
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wliere  property  belongs  to  third  person iii,  455 

how  title  tried  in  such  case iii,  456 

witness  have  same  privileges  as  iu  civil  action. . . .  iii,  456 
commission  cannot  be  had  to  take  testimony  with- 
out the  State iii,  456 

referee  should  allow  proper  corrections  to  be  made. . . .  iii,  456 

parties  may  stipulate  to  have  stenographer iii,  456 

how  witness  compelled  to  testify iii,  457 

evidence  not  to  be  used  on  criminal  action iii,  457 

may  be  used  in  civil  action iii,  457 

testimony  must  be  under  oath iii,  458 

extent  of  examinatioa  discretionary  with  referee iii,  458 

debtor  may  have  counsel iii,  458 

whether  witness  may,  discretionary  with  referee. .  iii,  458 

privilege  of  attorney  from  answering iii,  458 

effect  of  refusal  to  testify .. ., iii,  458 

judge  may  punish  for  contempt  iii,  458 

proceedings  same  as  on  other  contempts iii,  459' 

may  be  iined  and  imprisoned  or  both iii,  459 

jvhat  is  contempt. . , iii,  459, 460' 

who  may  apply  for  punishment  for  contempt iii,  460 

order  punishing,  appeable iii,  461 

contempt  by  refusal  to  produce  books iii,  461 

by  permitting  acts  of  others iii,  461 

report  of  referee iii,  463^ 

what  to  contain iii,  463 

in  case  of  contempt iii,  463 

effect  of iii,  463 

order  requiring  delivery  of  property iii,  464 

by  judgment  debtor  or  third  person iii,  464 

when  granted iii,  464 

what  property  may  be  reached iii,  466, 464 

what  property  exempt     iii,  464 

remedy  when  exempt  property  taken iii,  464 

earnings,  or  property  acquired  after  service  of  order. . .  iii,  465 

future  earnings  not  to  be  reached iii,  465 

prospective  property  not  to  be  reached iii,  465 

earnings  for  sixty  days  before  service,  when  exempt  . .  iii,  465 

order  when  permissive  iii,  466, 467 

when  compulsory iii.  466, 467 

by  one  indebted  to  judgment-debtor iii,  467 

such  order  permissive iii.  467 

effect  of  such  payment iii,  467, 468 

duty  of  sheriff  receiving  property , iii,  468 

cannot  apply  money  received,  to  payment  of  another 

judgment iii,  468 

must  pay  over  to  receiver  when  appointed iii,  469 

when  no  receiver  appointed iii,  469 

balance  to  whom  to  be  paid iii,  469 

how  proceedings  discontinued iii,  469 
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in  what  cases iii,  469 

who  may  apply  for  discontinuance iii,  470 

to  whom  notice  must  be  given iii,  470 

only  discontinued  by  order iii,  470 

not  discontinued  before  report  of  referee iii,  471 

second  order  for  examination iii,  471 

when  party  entitled  to iii,  471 

two  orders  cannot  be  in  force  at  same  time iii,  471 

costs  in iii,  471 

to  the  judgment-creditor iii,  471 

to  the  judgment-debtor iii,  473 

how  collected iii,  473 

leceiver  in iii,  473 

when  and  by  whom iii,  473, 474 

may  be  appointed  on  examination  of  third  person iii,  473,474 

will  not  be  appointed  where  debtor  has  no  property  . . .  iii,  474 

when  property  in  hands  of  third  person iii,  475 

is  appointed  generally  as  to  all  of  debtor's  property. . . .  iii,  475 

appointment  can  only  be  questioned  by  debtor iii,  476 

order  is  appealable iii,  476 

application  for  the  order iii,  476 

upon  what  notice iii,  476 

must  ascertain  whether  judgment-creditor's  action 

is  pending iii,  476, 477 

what  suflBcient  notice  of  application iii,  477 

may  be  less  than  eight  days iii,  478 

what  creditors  entitled  to  notice iii,  478 

what  papers  required  on  application iii,  478 

order  appointing  receiver iii,  478 

form  and  contents iii,  478 

is  a  chamber  order iii,  478 

must  be  signed  by  judge iii,  478 

debtor  may  be  restrained  by iii,  478, 479 

presumed  regular  until  annulled iii,  479 

filing  and  recording  of iii,  479 

boolj  kept  for  that  purpose iii,  479 

liability  of  clerk  for  failure  to  record iii,  480 

filing  necessary  to  vesting  title iii,  480 

filing  where  debtor  resides  in  another  county iii,  480 

security  to  be  given  by  receiver iii,  480 

two  sureties  required iii,  480 

receiver's  title  not  complete  until  bond  filed iii,  481 

new  security  not  required  on  extending  receivership  . .  iii,  481 

what  is  sufficient  bond iii,  481 

what  property  vests  in  receiver iii,  481,  482,  483 

in  case  of  mortgaged  property iii,  483 

where  property  in  possession  of  third  person iii,  483 

where  real  estate  outside  of  the  state iii,  483 

judgment  owing  to  judgment-debtor iii,  483 

exempt  property - iii,  483, 484 
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■whom  receiver  represents lii,  484 

may  bring  action  to  set  aside  fraudulent  assignment . . .  iii,  484 
may  bring    same   actions  as  debtor   could   have 

brought iii,  484, 485 

may  employ  attorney  of  judgment-creditor iii,  485 

may  be  substituted  as  plaintiff  in  action  begun  by  debtor,  iii,  485 

must  obtain  leave  to  sue iii,  486 

miust  show  valid  appointment iii,  486 

when  title  of  extends  back  by  relation iii,  486 

to  what  time  relation  extends ...  iii,  487 

extending  receivershiji iii,  487 

to  whom  notice  of  such  extending  given iii,  488 

control  of  court  over  receiver iii,  488 

court  10  fix  compensation  of iii,  489 

SUPREME  COURT : 

general  terms  when  held i,  5 

appointment  of  terms 1,  6 

extraordinary  terms 1,  6 

when  judges  of  other  courts  may  hold  terms i,  6 

Governor  may  designate  justices  to  hold  terms  of i,  7 

special  terms  of,  to  be  held  in  places  designated  by  statute .     i,  7 

may  be  adjourned  to  chambers 1,  7 

county  clerk  is  clerk  of i,  IS 

power  to  suspend  or  remove  attorneys i,  23 

original  creation  of i,  39 

how  now  constituted i,  39 

general  terms,  how  constituted 1,  39 

powers  of  justices  of i,  40 

has  general  jurisdiction  in  law  and  equity i,  40 

given  by  the  constitution i,  40 

extent  of i,  40 

in  equity,  what  it  includes i,  41 

in  special  cases i,  41 

when  it  may  remove  to  itself,  actions  from  other  courts i,  42 

for  what  equity  business,  it  is  always  open. 1,  42 

justices  of,  what  they  may  do  out  of  court i,  57 

may  change  place  of  trial  in  action  brought  in  local  court,    ii,  125 

nlay  change  place  of  trial  brought  in  superior  ciiy  court. .    ii,  126 
may  change  place  of  trial  brought  in  city  court  of  New 

York }}■  ^^^ 

may  change  place  of  trial  brought  in  county  court •  ■  •    n,  129 

when  action  brought  in,  may  be  removed  to  superior  city 

court "'  13<> 

SURETY : 

on  appeal ".  ^62 

SURPLUS  MONEYS  : 

on  foreclosure,  how  disposed  of iii.  125 

to  be  paid  into  court iii,  128 

will  be  controlled  by  court iii,  128 
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to  whom  paid  after  three  months iii,  139 

claim  for,  how  and  by  whom  to  be  filed iii,  139 

reference  to  ascertain  rights  to iii,  139 

motion  for iii,  139 

to  whom  notice  of  given iii,  180, 181 

is  a  special  proceeding iii,  130 

when  may  be  had iii,  ISO 

in  wliat  court iii,  180 

proceedings  before  referee  on iii,  181 

who  may  appear  before  referee iii,  183 

powers  of  referee  on iii,  133 

report  of  referee  on,  what  to  contain iii,  133 

power  of  court,  on  motion  to  confirm iii,  183 

SURPRISE  : 

new  trial  for.. .' ii,  407 

on  what  ground  motion  made ii,  408, 410 

SURROGATE : 

leave  to  sue  official  bond  of 1,  95 

when  may  grant  commission ii,  39 

cannot  compel  security  for  costs.    ii,  436 

SURROGATE'S  COURT  : 

limitation  of  action  on  judgments i,  69 

who  may  appeal  from  decree  or  order  of ii,  748 

facts  authorizing  appeal,  how  to  be  shown ii,  743 

who  are  persons  ' '  interested  "  in  decree ii,  749 

what  decree  or  order  of  may  be  appealed ; . . . .  ii,  749 

intermediate  order,  what  maybe  reviewed  on  appeal  from,  ii,  750, 759 

appeal  from  to  be  taken  to  supreme  court ii,  750 

notice  of  appeal  what  to  contain j;  75Q 

service  of  notice j;  ^gj^ 

how  person  not  party  may  be  brought  in  on  appeal ii  751 

notice  must  be  served  on  all  persons  interested  in  decree. . .  ii'  753 

security  to  perfect  appeal  from -j'  »-„ 

when  required  to  stay  proceedings jj'  ivka 

proceedings  when  stayed  by  perfected  appeal , , . .  ii|  755 

undertaking  on  appeal  from  decree  of ii  755  756 

amount  of _  jj  '  n~a 

when  issue  of  letters  of  administration  not  stayed  by  ap- 
peal   ii,  757 

authority  of  administrator  pending  appeal ij  757 

case  submitted  on  appeal i{  i^gg 

what  questions  may  be  raised  on  appeal  from ii  753 

law  or  fact  may  be  reviewed  on  appeal  from jj  759 

appellate  court  may  decide  questions  of  fact  a  759 

decision  of  surrogate  must  have  been  filed ii  759 

when  new  evidence  may  be  heard  by  appellate  court ii,  759,  760 

how  appeal  heard y  i^gn 

judgment  or  order  upon  appeal  from ii  7gQ 
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when  trial  by  jury  must  be  ordered  on  reversal  of  probate 

of  will ii,  761 

not  ordered  where  reversal  is  on  questions  of  law  only ii,  761 

proper  order  in  such  cases ii,  763 

when  leave  granted  to  issue  execution ii,  795,797 

See  Execution. 

has  no  jurisdiction  to  admeasure  dower iii,  89 

SURVEY: 

when  ordered  in  ejectment iii,  16 

in  action  relating  to  real  property iii,  16 

See  Ejectment. 

fees  for  making  survey  in  partition iii,  73 

may  be  ordered  in  action  to  admeasure  dower iii,  94 


T. 

TALESMEN: 

how  procured ii,  S50 

TAXES: 

assessment  of,  will  not  be  restrained  by  injunction i,  471 

how  collected  of  non-resident  by  supplementary  proceed- 
ing   iii, 404, 405 

who  may  bring  such  proceeding iii, 404,  405 

costs  in  such  proceeding iii;  405 

TAXATION"  OF  COSTS: 

to  be  by  clerk Ii,  ■  534 

when  to  be  by  judge -.  ii,  534 

when  to  be  inserted  in  judgment ii,534, 535 

duty  of  clerk  upon ii,  535 

only  items  allowed  bj'  statute  to  be  taxed  on ii,  535 

notice  of ii,  536 

when  may  be  postponed ii,  536 

affidavit  of  disbursements ii,  537 

not  to  be  without  atfidnvit ii,  537 

to  be  served  with  notice  of  taxation ii,  538 

See  Disbursements. 

objections  to,  when  taken ii,  538 

how  to  be  stated ii,  588 . 

when  party  not  concluded  by  failure  to  object ii,  538 

re-taxation  by  defendant,  when  costs  taxed  without  nolice  .  ii,  539 

when  court  will  direct,  in  its  discretion ii,  539 

to  be  reviewed  by  motion  for  re-taxation ii,  540 

motion  for ii,  540 

when  order  to  review  original  taxat'on ii,  540 

proper  remedy  for  error  in  taxation ii,  540 

where  motion  for  to  be  made ii,  540 

what  papers  to  be  used  on ii,540, 541 . 

what  objections  to  be  taken  on ii,  541 

right  to  costs  cannot  be  raised  upon ii,  541 
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what  order  may  be  made  upon ii,540, 541 

-when  new  taxation  will  be  directed ii,540,  541 

TAXPAYER: 

may  sue  to  prevent  waste i,        118 

when  injunction  will  be  granted  in  action  by i,        467 

action  by  to  prevent  waste iii,        253 

who  may  maintain  such  action iii, 353, 354 

for  what  may  be  maintained iii,  354,  355,  358  359,  360 

what  wrongs  may  be  redressed  by iii,        358 

what  waste  may  be  prevented iii,356,  357 

what  are  public  funds iii,        357 

what  included  in  words  "  property,  funds  or  estate," iii,        358 

when  taxpayer  will  not  be  permitted  to  sue iii,        359 

security  to  be  given  by  plaintiff iii,        381 

against  whom  such  action  may  be  maintained iii,356,  863 

proceedings  in  the  action iii,        363 

when  injunction  may  be  issued iii,        363 

judgment,  how  to  be  entered iii,        364 

what  relief  may  be  given  by  judgment iii,        364 

when  individual  judgment  may  be  entered  against  defend- 
ant    iii,        364 

TENANT: 

when  payment  or  redemption  by  in  ejectment  for  rent  in 
arrear iii,  34 

TENANT  IN  COMMON: 

complaint  in  ejectment  against.   iii,  13 

may  bring  partition;   iii,  27 

action  by,  for  waste  against  co-tenant iii,153, 156 

when  may  maintain  replevin iii,168, 169 

TENDER: 

in  what  cases  may  be  made      i,  -616 

how  to  be  made i,  617 

kind  of  money  in  which  made i,  617 

offer  of  money,  when  waived i,  617 

to  whom  made i,  618 

money  must  be  paid  into  court i,  618 

effect  of i,  619 

as  admission  of  right  of  plaintiff  to  amount i,  619 

as  to  costs 1,619,630 

when  to  be  deducted  from  recovery i,  619 

in  action  for  foreclosure iii,  119 

effect  of iii,  130 

TERMINATING  ACTION  WITHOUT  TRIAL: 

See  Discontinuance. 
TESTIMONY: 

perpetuation  of,  when  matter  of  right ii,  3 

party  may  perpetuate  his  own ii,  3 

80 
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of  limitation  of  action  accrued  between  death  and  granting 

of  letters i,  80 

liow  computed  where  plaintiff  dies  before  expi  ation  of 

limitation i,  80 

when  reversal  of  judgment  extends,  to  bring  action i,  Si- 
te bring  action,  when  extended  by  slay  of  proceedings  ...  i,  81 

when  extended  by  submission  to  arbitration i,  81 

how  computed  under  statute  of  limitations i,  83 

See,  also.  Limitation  of  Action. 

within  which  infant  defendant  may  answer i,  180 

for  doing  any  act,  how  computed i,  236 

extension,  see  Extension  of  Time. 

how  alleged  in  pleadings i,  349 

within  which  motion  for  i^rovisional  remedy  to  be  decided,  i,  614 

when  offer  of  compromise  to  be  accepted i,  62T 

to  apply  for  relief  against  mistakes i,  648 

for  motion  to  vacate  judgment  for  irregularity i,  653 

TITLE:  ' 

to  real  property,  presumption  as  to i,  64 

to  real  estate  may  be  tried  in  partition iii,   30,  41 

TORT: 

arrest  in  action  for,  see  Akeest  and  Bail. 

when  restrained  by  injunction i,  475 

costs  of  plaintiff  in  action  for ii,  458 

judgment  cannot  be  confessed  for ii,  628 

TOWN: 

actions  by,  when  brought  in  name  of i,  118 

TOWN  CLERK: 

copies  of  papers  in  oiEce  of,  when  evidence ii,  98 

TOWN  MEETING 

courts  not  open  on  day  of i,  5 

TOWN  OFFICERS: 

when  may  sue,  or  be  sued i,        117 

TRADEMARKS: 

when  violation  of,  will  be  restrained i,        47^ 

TREASON: 

who  plaintiffs  in  action  upon  forfeiture  for i,        116 

TRESPASS: 

when  restrained  by  injunction i,        474 

TRESPASSER: 

action  for  timber  cut  by iii,        163 

TRIAL: 

when  of  one  action,  stayed  to  abide  event  of  another  i,  336 

after  substitution,  objection  that  action  does  not  survive 

may  be  taken  at ■. .  i  665. 

action  does  not  abate  after  decision  or  verdict i,  675 

decision  upon,  .void,  if  ma  le  after  death  of  party i,  676 
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when  discovery  granted  to  enable  party  to  prepare  for. . . .       i,  683 
See,  also,  Discovery  of  Books  and  Papers. 
place  of,  see  Place  of  Trial. 

of  issues  of  law 11,  187 

of  issues  of  fact  11,  187 

mode  of,  a  substantial  right  11,  187,  188,  190 

mode  of,  determined  by  pleadings ii,  189 

mode  of,  where  equitable  defenses il,  189 

mode  of,  when  legal  and  equitable  causes  joined ii,  189 

of  issue  of  fact  by  the  court ii,  190 

a  substantial  right 11,  190 

what  actions  triable  by  the  court ii,  191 

mode  where  counterclaim  interposed ii,  191 

by  jury  in  such  cases,  how  obtained  by  defendant  ....    ii,  193 

right  to  particular  mode  of,  how  waived 11,  193 

of  issues,  order  of ii,  194 

separate,  between  plalntill  and  one  of  several  defendants  . .    ii,  195 

of  issues  remaining  after  trial  of  issues  settled  by  jury ii,  196 

preparation  for,  see  Preparation  for  Trial. 

pleadings  fur  court  on,  by  whom  furnlslied ii, 

notice  of,  see  Notice  of  Trial. 

when  postponement  should  be  applied  for ii, 

postponement  of,  see  Postponement  op  Trial. 

who  may  bring  on ii.  331 

when  party  noticing  must  pay  costs,  if  not  moved . ii,  231 

reserving  cause  for ii,  233 

See  Inquest. 
See  Default. 
new,  see  New  Trial. 

fees  on,  of  issues  of  law,  or  fact ii,  506 

of  issues  in  ejectment iii,  17 

in  part'tion iii,  4S 

in  action  for  admeasurement  of  dower iii,  94 

in  action  to  foreclose  mortgage iii,  114 

in  action  to  foreclose  lien  on  mortgage ill,  139 

in    action   to    determine     conflicting    claim    to    real 

property iii,  147 

in  action  for  waste Iii,  152 

in  action  for  nuisance iii,  .      160 

in  action  for  replevin iii,  177 

by  jury  in  action  to  annul  marriage iii,  309 

in  action  for  divorce iii,  323 

matter  of  right  in  action  for  separation iii,  336 

of  action  to  ajinul  corporation iii,  280 

of  action  to  establish  or  impeach  will iii,  317 

of  action  against  usurper  of  office  or  franchise iii,  392 

TRIAL  BY  JURY: 

how  jury  drawn • ii, 

talesman,  how  procured ii,  252 

who  to  summon,  when  shei  iff  a  party ii,  254 
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challenge  on,  either  party  may  Interpose ii,  254 

kinds  of  challenge ii,  254 

to  array,  what  is ii,  255 

when  must  he  taken ii,  255 

what  cause  of  challenge  to ii,  255 

challenge  to  the  polls,  what  is '. . .  ii,  256 

kinds  of ii,  254 

challenge  for  principal  cause,  grounds  of ii,  256 

that  jury  is  related  to  party ii,  257 

opinion,  how  far  ground  of  challenge ii,  258 

■challenge  for  favor,  what  is ii,  258i 

ground^  of.   ii,  259 

by  whom  tried! ii,  260 

juror  may  be  examined  upon ii,  260 

peremptory  challenge,  what  is ii,  260 

each  party  may  have  two ii,  260 

"waiver  of  challenge ii,  260 

motion  for  judgment  on  pleadings,  when  made ii,  S61 

ground  of  such  motion ii,  261 

to  compel  party  to  elect,  motion  for ii,  263 

right  to  open  and  close ii,  S63 

beginning  of  the  trial ' ii,  265 

opening  by  the  plaintiff ii,  265 

dismissal  of  complaint  on  opening. , ii,  266 

j)arty  opening  must  exhaust  evidence ii,  266 

examination  of  witnesses  on,  see  Witness. 

how  right  to  trial  by  jury  waived ....  il,  192 

by  failure  to  demand ii,  193 

by  joinder  of  legal  and  equitable  actions n,  193 

when  ordered  in  equity  case ii,  198 

right  to,  not  lost  though  issues  not  settled ii,  197 

motion  for  nonsuit,  when  made ii,  266 

■cross-examination  of  witness  on ii,  267,269,  273 

purpose  of  cross-examination ii,  374 

cross-examination  of  witnesses  on,  see  Witness. 

right  to,  absolute ii,  275 

how  far  ip  discretion  of  court ii,  275 

party  may,  as  to  whole  case ii>  276 

proof  of  contradictory  statements  upon ii,  276 

to  be  shown  writing  on  which  examined ii,  276 

answers    on    cross-examination    as    to    collateral    matters 

conclusive ''>  2"" 

hypothetical  questions  to  experts  on ii,  277 

extent  of,  as  to  hostile  witness ii,  377 

what  a  witness  may  refuse  to  answer ii,  378 

re-direct  examination  of,  see  Witness. 
impeaching  witnesses,  see  Witness. 

rebutting  testimony. ii,  267 

reopening  of  case  in  discretion  of  court ii,267,  269 

'burden  of  proof,  on  whom  lies ii,  267 
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order  of  proof,  how  far  discretionary ii,  268 

view  of  premises ii,  270 

■when  leading-  questions  allowed  on  direct ii,  272 

number  of  witnesses,  when  limited ii,  272 

hypothetical  questions  to  experts ii,  273 

how  far  examination  may  be  limited  hy  court ii,  273 

papers,  proof  or  use  of  on  trial,  see  Papers. 

pleadings  on,  how  far  evidence ii,  283. 

memorandum,  how  far  may  be  used  by  ^^  itness  to  refresh 

memory ii,  283 

judge  presiding  at,  cannot  be  ca'.led  as  witness ii,  285 

juror  may  be  sworn  as  witness ii,  285 

motion  for  verdict  for  non-joinder  of  parties ii,  286 

when  complaint  dismissed  for ii,  286 

nonsuit  oq,  see  Nonsuit. 

withdrawal  of  juror  on,  when  allowed.  .• ii,  288 

terms  of  allowance ii,  .288 

ordering  verdict,  see  Verdict. 

offers  of  evidence ii,  397 

not  usually  permitted ii,  297 

construed  with  great  strictness ii,  297 

party  making,  must  show  clearly  propriety  of ii,  298. 

objections  on,  what  may  be  taken ii,  298 

when  must  be  taken ii,  298 

to  competency  of  witness,  when  taken ii,  299 

how  made  after  testimony  taken ii,  299 

general  objection,  what  is ii,  299 

effect  of ii,  299 

what  may  be  raised  by ii,  300 

special  objection,  what  points  must  be  raised  by ii,  300 

incompetency,  because  of  personal  transaction ' ii,  300 

objection  by  one,  where  two  or  more  defendants ii,  301 

effect  of  overruling  untenable  objection ii,  301 

exceptions  on,  to  what  may  be  taken ii,  301 

upon  decision  on  challenge  to  juror ii,  301 

not  taken  to  ruling  on  question  of  fact ii,  301 

if  not  taken,  objection  waived 11,  302 

office  of . . ii,  802 

not  taken  unless  actually  taken ii,  303 

will  not  lie  to  exercise  of  discretion ii,  302 

remedy  where  exception  not  allowed ii,  303 

motions  to  strike  out  testimony ii,  304 

when  they  may  be  made ii,  303 

granting  usually  discretionary ii,  303 

when  party  entitled  to  have  gi-anted ii,  3^4 

summing  up  by  counsel,  absolute  right  of  party ii,  804 

time  allowed  in  discretion  of  court ii,  3^5 

when  several  counsel  allowed  for  different  defendants.   ...  ii,  305 

priv.ilege  of  coun'?el  upon  summing  up ,  ii,  30."^ 

books  not  allowed  to  be  read  by  counsel  on ii,  306 
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■when  question  of  fact  arises ii,  307 

when  questions  to  he  decided  by  the  court. .' ii,  308 

when  specific  questions  of  fact  may  he  submitted ii,  309 

charge,  court  to  decide  what  questions  to  be  submitted  to 

jury ' ii,  308 

court  not  bound  to,  unless  requested ii,  310 

what  to  be  submitted  in ii,  310 

how  far  opinion  of  judge  may  be  stated  on ii,  310 

rule  of  damages  to  be  stated  on ii,  311 

whether  effect  of  verdict  on  costs  to  be  stated  on ii,  311 

when  required  to  charge  upon  material  questions ii,  313 

instructions  should  be  public ii,  313 

requests  to  charge,  when  to  be  presented ...  ii,  313 

how  to  be  presented ii,  313 

what  to  be  presented  ii,  313 

what  requests  may  be  refused ii,  313 

when  not  error  to  refuse  request ii,  314 

exception  to,  when  to  be  taken ii,  314 

manner  of  taking ii,  315 

general  exception  to,  when  not  good ii,  316 

necessary  to  take  advantage  of  error ii,  316 

consultation  of  jury ii,  317 

jury  may  return  for  further  instructions ii,  317 

what  papers  may  be  given  to  jury  on ii,  317 

further  instructions  must  be  given  when  asked ii.  318 

what  court  may  do  to  procure  agreement  of  jury ii,  318 

may  discharge  jury  if  unable  to  agree ii,  319 

effect  of  interference  with  jury ii,  319 

effect  of,  see  Vbkdict. 

application  for  verdict ii,  337 

for  stay  of  proceedings ii,  337 

to  enable  party  to  review  trial .. '. ii,  337- 

directing  exceptions  on,  to  be  heard  at  general  term ii,  328 

when  ordered  on  reversal  of  decree  admitting  will  to  pro- 
bate    ii,  761 

TRIAL  FEE: 

when  payable  i,  14 

TRIAL  JUROR: 

qualification  of ii,  339 

assessment  not  necessary ii,  240 

qualification  of  in  New  York  city ii,  240 

who  is  resident  in  New  York  city ii,  240 

qualification  of,  in  Kings  county ii,  340 

who  disqualified  to  be ii,  241 

who  exempt  from  service  as ii.  241 

evidence  of  right  to  exemption. ii,  243 

in  New  York  county ii,  244 

in  Kings  countv ii,  244 

exemption  not  a  disqualification ii,  245 
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when  ballot  of,  must  be  destroyed ii,  345 

■when  person  returned  as,  must  be  excused ii,  345 

TRIAL  OF  ISSUES  OF  FACT  BY  THE  COURT: 

at  what  term  had I . .  ii,  339 

stipulation  for,  at  other  place  than  court  house ii,  339 

preliminary  proceedings  upon ii,  839 

exceptions  during  trial ii,  830 

should  be  begun  and  finished  before  the  same  judge ii,  330 

account  may  be  taken  upon,  without  interlocutory  judg- 

naent ii,  331 

evidence  must  be  taken  before  court ii,  331 

effect  of,  where  taken  by  referee ii,  331 

requests  of  finding,  when  to  be  made ii,  333 

how  made ii,  333 

form  of ii,  333 

time  to  make,  may  be  extended ii,  333 

when  must  be  passed  upon ii,  333 

effect  of  failure  to  present • ii,  334 

decision  must  be  in  writing ii,  335 

formof ii,  335 

by  whom  usually  drawn ii,  336 

when  separate  facts  only  should  be  found ii,  386 

when  facts  should  be  passed  upon ii,  336 

exceptions  to  decision  of,  what  can  be  taken ii,  337 

when  exception  taken  to  findings ii,  338 

when  to  finding  of  fact ii,  338 

what  question  raised  by ii,  339 

what  may  be  taken  to  refusal  to  find ii,  340 

must  be  filed  within  ten  days ii,  840 

TRUSTEE: 

action  against  for  debt  of  corporation,  when  barred i,  76 

counterclaim,  in  action  by  or  against i,  366 

receiver  in  action  against .  w i,  580 

of  school  district,  costs  in  action  against ii,  477 

costs  in  action  by  or  against ii,  478 

when  will  be  personally  charged  with  costs ii,  479 

may  file  notice  of  ownership  of ii,  586 

effect  of  such  notice ii,  586 

cannot  confess  judgment ii,  639 

when  may  sue  in  ejectment iii,  9 

of  corporation,  action  against iii,  355 

only  suspended  by  final  judgment   iii,  356 

to  what  corporations  this  rule  applies iii,  376 

TRUSTEE  OF  EXPRESS  TRUST: 

when  may  sue  as  plaintiff i,  119 

who  is i,  119 

assignees  for  creditor • i,  119 

assignee  of  life  insurance  policy ,  i,  119 

commission  merchants i,  120 
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TRUSTEE  OF  EXPRESS  TRUST— (Continued): 
general  agent  of  incorporated  association. . . 

trustees  in  subscription  paper 

general  guardian  of  infant 


FASB 

130 
130 


231, 


u. 

UNDERTAKING: 

attorney  shall  not  be  surety  upon i.  37, 

in  contempt  proceedings,  in  whose  name  brought i, 

requisites  of i,  339,  331, 

substantial  compliance  with  statute  sufficient 

when  one  surety  suflBcient 

by  fidelity  or  surety  company,  when  permitted 

when  will  be  approved 

approval  of  bond  discretionary 

justification  of  sureties  on,  how  made 

what  proof  sufficient  on 

where  penalty  is  over  five  thousand  dollars 

court  must  require  proof 

court  may  appoint  referee  to  take 

must  be  approved 

must  be  filed 

defective,  may  be  amended 

action  on,  by  whom  and  when  brought 

on  arrest  and  bail 

on  injunction  to  stay  proceedings  in  action 

to  stay  proceedings  upon  judgment 

to  stay  proceedings  in  ejectment  or  dower 

on  attachment  must  'be  given 

on  motion  to  discharge  property  from  attachment 

on  attachment,  when  delivery  of  property  to  defendant  . . 

by  receiver  of  corporation 

amendment  on 

on  security  for  costs,  see  Sectjeitt  fob  Costs. 

on  appeal,  see  Appeal. 
to  prevent  sale  of  real  estate  in  action  for  specific  performi- 
ance  of  contract ii, 

UNKNOWN  DEFENDANT: 

l^ee  Defendant. 

investment  of  share  in  partition iii, 

costs  a.sainst  in  partition    ■  •  ™, 

when  share  of,  paid  to  known  heirs , i", 

USURPER  OF  OFFICE: 

action  against      i". 

substitute  for  writ  of  quo  warranto iii, 

nature  of  writ  of  quo  warrvto iii, 

right  to  office  cannot  bo  determined  in  collateral  proceed- 


231 
116 
iB3 
283 
329 
239 
330 
331 
331 
333 
333 
231 
231 
231 
325,  233 
333 
234 
416 
489 
489 
490 
524 
559 
568 
601 
641 
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when  private  action  for  salary  may  be  brought, iii,  380 

when  attorney-general  may  bring  action iii,  381 

at  what  time  action  may  be  brought  against iii,  383 

people  necessary  parties  plaintiff iii,  383 

against  whom  action  may  be  brought iii,381,  383 

only  to  be  brought  in  cases  prescribed  by  statute iii,  384 

when  brought  to  test  validity  of  corporation iii,  384 

may  be  brought  to  test  right  to  act  as  director iii,  385 

party  claiming  oiiice  may  be  joined  as  relator iii,386,  388 

mandamus  not  granted  to  compel  attorney-general  to  bring,  iii,  387 

only  brought  at  discretion  of  attorney-general iii,  387 

complaint  in,  what  to  allege iii,  388 

defendant  must  show  by  what  right  he  holds iii, 389, 893 

should  set  up  facts  showing  right  to  hold iii,  390 

may  be  tried  in  any  county iii,  390 

order  of  arrest  in  such  action     iii,  891 

injunction,  when  may  be  issued iii,  391 

trial,  how  to  be  had iii,  393 

judgment iii,  393 

must  restrain  defendant iii,  893 

must  oust  defendant  from  office iii,  394 

may  award  fine  against  defendant iii,'  394 

how  docketed  and  collected iii,  394 

against  corporation,  how  costs  collected iii,  394 

when  may  award  damages  to  relator iii,  894 

effect  of  judgment  of  ouster iii,  894 

when  relator  may  recover  damages iii,  395 

how  relator  put  in  possession  of  office iii,  395,  39G 

proceedings  if  defendant  refuses  to  deliver  books iii,  896 

costs iii,  897 

USURY: 

to  recover  back,  when  action  barred i,  76 


V. 
VARIANCE: 

what  is  material i,        388 

VENUE: 

See  Place  of  Trial. 

VERDICT: 

may  be  received  on  Sunday i,  4,5 

amendment  of i,  645 

what  defects  cured  by i,  656 

action  does  not  abate  after    i,  675 

void  if  taken  after  death  of  party i,  676 

effect  of  ordering ii,  393 

when  court  may  order ii,  394 

subject  to  opinion  of  court,  when  may  direct ii,  394 

when  mistrial  to  direct ii,  395 

81 
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on  hearing  at  general  term,  when  question  raised ii,  296 

on  specific  question ii,  309 

court  may  order  sealed ii,  318 

general,  what  is ii,  319 

when  jury  may  render ii,  319 

when  may  be  rendered  against  less  than  all  defendants  ....  ii,  320 

when  several  verdicts  may  be  rendered ii,  320 

when  surplus  does  not  viiiale ii,  3i0 

special,  what  is ii,  320 

when  jury  may  be  required  to  find ii,  320 

requirement  discretionary  with  the  court ii,  331 

what  to  contain ii,  331 

how  drawn  up  and  settled ii,  321 

motion  for  judgment  on  where  made ii,  606 

what  to  be  considered  on  hearing  of ii,  609 

for  what  party  may  be  ordered  ii,  610 

in  action  of  ejectment ii,  331 

for  determination  of  claim  to  real  property ii,  333 

of  replevin ii,  323 

must  be  delivered  publicly  ii,  325 

concurrence  of  twelve  jurors  necessary  to ii,  325 

when  to  receive ii,  325 

polling  the  jury  ii,  326 

right  of  juror  to  dissent  from  verdict ii,  336 

how  far  may  be  reformed  by ii,  326 

entry  of  by  clerk  after ii,  337 

judgment  on  general,  how  entered ii,608,  609 

form  of  in  ejectment iii,  17 

what  to  state  in  ejectment iii,  17 

in  action  for  admeasurement  of  dower iii,  94 

in  action  to  detei'mine  conflicting  claims  to  real  property  . .  iii,  147 

in  replevin iii,  177 

VERIFICATION: 

of  pleading 

when  required 

what  is  subsequent  pleading,  so  as  to  require 

dilatory  defense  must  have 

not  sufBcient  affidavit  to  overthrow  notary's  certificate 

when  necessary  to    require  party  to  prove  existence  of 

corporation 

in  answer,  may  refer  exclusively  to  counterclaim 

when  may  be  omitted 

defendant  charged  with  fraud,   when  not  excused  from 

verifying  pleading '■  ^61 

question   of  right  to  serve  pleading  without,   how  deter- 
mined  

by  whom  to  be  made 

how  made  by  domestic  corporation    

in  action  where  people  are  party 

In  action  wnere  public  officer  is  party  


260 
260 
261 
260 
260 

261 

361 

261 , 3C2 
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263 
264 
264 
264 
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when  may  be  made  by  agent  or  attorney i,  264 

when  so  made,  omission  to  state  reasons,  fatal i,  367 

in  action  on  instrument  for  payment  of  money  only i,  264 

form  of i,  366 

remedy  for  defective i,  368 

of  answer  in  action  for  divorce iii,  231 

VESSEL: 

attachment  against,  see  Attachment. 

bill  of  sale,  or  mortgage  on  how  proved ii,  105 

VIEW: 

of  premises ii,  270 

VILLAGE: 

ordinance,  resolution,  by-law,  proceedings  of  board  of  trus- 
tees, how  proved ii,  100 

VOID: 

when  proceedings  are,  for  irregularity i,  651 

w. 

WAIVER: 

of  invalidity  of  process  issued  on  Sunday,  when  made      . .  i,  4 

of  lack  of  jurisdiction  of  superior  city  court i,  47 

what  waived  by  general  appearance i)l'''7, 178 

of  defects  in  motion  papers i,  193 

of  slay,  for  non-payment  of  motion  costs i,  217 

right  to  amend,  how  waived i,  383 

of  privilege  from  arrest i,  413 

of  irregularity i,  655 

none,  without  knowledge  of  facts i,  655 

when  intention  of,  will  be  inferred i,  656 

of  right  to  trial  by  jury ii,  193 

of  right  to  particular  mode  of  trial  ii,  193 

of  challenge  to  juror ii,  260 

of  right  to  go  jury  ii,  393 

of  irregularities  in  report  of  referee ii,  381 

of  right  to  appeal  ii,  648 

of  right  to  bring  replevin iii,  173 

WARRANTY: 

allegations  in  action  for i,  326 

WASTE: 

parties  to  action  for i,  135 

when  restrained  by  injunction i,  475 

in  what  county  action  to  be  brought ii,  110 

action  for  to  be  tried  by  jury ii,  187 

remedy  for,  of  purchaser  of  real  property  on  execution. ...  ii,  856,857 

may  be  restrained  in  action  to  admeasure  dower    iii,  94 

may  be  stayed  by  injunction  in  foreclosure iii,  115 

defined   '■ i".  150 

remedies  for,  at  common  law iii,  151 
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action  for,  under  Code  of  Civil  Procedure iii,  153 

in  what  courts  to  be  brought iii,  )53 

where  triable iii,  '  153 

by  jury iii,  153 

proceedings  in iii,  153 

who  may  be  plaintiffs  in iii,  153 

who  may  be  defendants  in iii,  153 

treble  damages,  when  may  be  recovered  in iii,  154 

must  be  proved  in iii,  155 

what  are  damages iii,  155 

judgment  in,  what  to  contain iii,  155 

by  joint  tenant  or  tenant  in  common iii,  156 

WATER  RIGHTS: 

when  interference  with,  restrained 1,  477 

WILL: 

action  to  establish,  when  barred i,  73 

additional  allowance  in  action  for  construction  of ii,  514 ' 

action  to  establish  or  impeach iii,  313 

when  may  be  brought iii,  313 

when  validity,  construction,  or  effect  of  determined  in,  iii,  313,314 

when  court  has  jurisdiction  of iii,  314 

who  ma  •  bring  such  action iii,  315 

who  may  be  plaintiffs  in iii,  315 

who  proper  parties  defendant  in iii,  316 

pleadings  in iii,  310 

proceedings  in iii,  316 

receiver  may  be  appointed  in iii,  317 

how  action  to  be  tried iii,  317 

what  must  ajDpear  to  entitle  plaintiff  to  judgment iii,  317 

how  existence  of  will  to  be  proved  in iii,  317 

what  is  fraudulent  destruction  of iii,  318 

two  witnesses  required iii,  318 

judgment  in  such  action iii,  318 

when  final  judgment  must  direct  will  to  be  recorded  . .  iii,  318 

copy  of  will  must  be  included  in  final  judgment  ....      iii,  319 
WITNE.'^S  : 

non-resident,  privileged  from  service  of  summons i,  154 

resident,  not  so  privileged i,  155 

when  privileged  from  arrest i,  410 

when  examined  before  trial ii,  7 

for  what  purpose  examination  may  be  had ii,  7 

See  Examination  of  Party. 
See  Commission. 

must  be  subpoenaed ii,  69 

what  court  may  issue  subpoena ii,  69 

fees  upon  must  be  paid ii,  71 

fees  of,  how  may  be  waived ii,  71 

when  party  entitled  to  witness  fees  ii,  73 

entitled  to  fees  for  each  day ii,  72 
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duty  of,  upon  subpoena ii,  73 

excuse  for  non-attendance ii,  73 

must  remain  present  in  court ii,  73 

need  not  be  sworn  unless  fees  paid ii,  73 

bow  compelled  to  produce  document ii,  74 

when  relieved  from  order  to  produce ii,  75 

fees  upon  subpcena  duces  tecum  or  order ii,  75 

duties  of  upon ii,  75 

See  Subpcena  Duobs  Tecum. 

habeas  corpus,  to  bring  up  to  testify ii,  80 

See  Habeas  Corpus. 

absence  of  when  ground  to  postpone  trial ii,  315 

examination  of , ii,  370 

only  one  counsel  to  examine ii,  373 

when  leading  questions  to  be  allowed ii,  373 

recollection  of,  how  refreshed ii,  373 

See  Trial  by  Jury: 

re-direct  examination  of ii,  379 

impeachment  of,  how  done ii,  379 

by  proof  of  bad  character ii,  380 

specific  acts  cannot  be  proven  on ii,  380 

how  far  party  can  impeach  his  own ii,  379 

must  produce  paper  if  subpoenaed  to  do  so ii,  382 

how  far  memory  may  be  refreshed  by  memorandum ii,  388 

opposite  party  may  inspect  memorandum  used. ii,  385 

judste  presiding  cannot  be  called  as ii,  385 

juror  may  be  s  worn  as ii,  385 

may  be  subpceaaed  to  appear  before  referee ii,  360 

upon  reference,  when  testimony  of  to  be  signed ii,  375 

fees  of,  when  allowed  as  disbursements ii,  533, 534 

fees  of  upon  subpoena ii,  560 

fees  of,  when  deposition  taken ii,  561 

party  not  entitled  to  fees  as ii,  561 

how  compelled  to  testify  in  supplementary  proceedings.. . .  iii,  457 
See,  also.  Supplementary  Proceedings. 

WORK  AND  SERVICES: 

allegations  in  action  for i,  326 

WRIT: 

amendment  of i,  6  6 

WRIT  OP  ERROR: 

abolished ii,  643 

WRIT  OF  INQUIRY: 

defined ii,  600 

how  attested  on  return ii,  600 

against  whom  executed ii,  600 

may  be  executed  at  circuit ii,  601 

duty  of  judge  in  such  cases ii,  601 

jury  on,  where  drawn ii,  601 
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duty  of  sheriff  where  writ  directed  to  him ii,  601 

when  notice  of  hearing  required ii,  601 

must  be  executed  within  the  county ii,  601 

hearing  may  be  adjourned  by  sherifiE ii,  603 

when  defendant  entitled  to  costs  on  adjournment ii,  602 

jury  on  execution  of  writ ii,  603 

proceedings  upon  execution  of  writ ii,  603 

inquisition ii,  603 

how  proceedings  on  writ  reviewed ii,605,  606 

motion  to  set  aside  inquisition  on ii,  606 

for  what  irregularities  vacated ii,  607 
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city  court  of ii,        694 

appeal  to  court  of  appeals  from  action  commenced  in ii,        694 

appeals  from  judgment  of ii,        764 
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